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(b) For a Project of significant Re-
gional or national scope, EDA may
waive the requirement set forth in
§301.2(b) of this chapter that the non-
profit organization act in cooperation
with officials of a political subdivision
of a State.

(c) The Investment Rate for Invest-
ments under this subpart shall be de-
termined in accordance with
§301.4(b)(4) of this chapter.

(d) At least 80 percent of EDA fund-
ing must be allocated to direct costs of
program delivery.

[71 FR 56675, Sept. 27, 2006, as amended at 79
FR 76132, Dec. 19, 2014]

§306.7 Performance evaluations of
University Centers.

(a) EDA will:

(1) Evaluate each University Center
within three years after the initial In-
vestment award and at least once every
three years thereafter, so long as such
University Center continues to receive
Investment Assistance; and

(2) Assess the University Center’s
contribution to providing technical as-
sistance, conducting applied research,
meeting program performance objec-
tives (as evidenced by retention and
creation of employment opportunities)
and disseminating Project results in
accordance with the scope of work
funded during the evaluation period.

(b) The performance evaluation will
determine in part whether a University
Center can compete to receive Invest-
ment Assistance under the University
Center Economic Development Pro-
gram for the following Investment As-
sistance cycle.

(c) For peer review, EDA shall ensure
the participation of at least one other
University Center in the performance
evaluation on a cost-reimbursement
basis.

[71 FR 56675, Sept. 27, 2006, as amended at 79
FR 76132, Dec. 19, 2014]
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Subpart A—General

§307.1 Purpose.

The purpose of Economic Adjustment
Assistance Investments is to address
the needs of communities experiencing
adverse economic changes that may
occur suddenly or over time, including
those caused by:

(a) Military base closures or realign-
ments, defense contractor reductions
in force, or U.S. Department of Energy
defense-related funding reductions;

(b) Federally Declared Disaster;

(c) International trade;

(d) Long-term economic deteriora-
tion;

(e) Loss of a major community em-
ployer; or
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(f) Loss of manufacturing jobs.

[71 FR 56675, Sept. 27, 2006, as amended at 79
FR 76132, Dec. 19, 2014]

§307.2 Criteria for Economic Adjust-
ment Assistance Investments.

(a) Economic Adjustment Assistance
Investments are intended to enhance a
distressed community’s ability to com-
pete economically by stimulating pri-
vate investment in targeted economic
sectors through use of tools that:

(1) Help develop and implement a
CEDS:;

(2) Expand the capacity of public offi-
cials and economic development orga-
nizations to work effectively with busi-
nesses;

(3) Assist in overcoming major obsta-
cles identified in the CEDS;

(4) Enable communities to plan and
coordinate the use of Federal resources
and other resources available to sup-
port economic recovery, development
of Regional economies, or recovery
from natural or other disasters; or

(5) Encourage the development of in-
novative public and private approaches
to economic restructuring and revital-
ization.

(b) Economic Adjustment Assistance
Investments may be made when the
Project funded by the Investment will
help the Region meet a Special Need.
The Region in which a Project is lo-
cated must have a CEDS with which
the Project is consistent (except that
this requirement shall not apply to
Strategy Grants described in §307.3).

§307.3 Use of Economic Adjustment
Assistance Investments.

Economic Adjustment Assistance In-
vestments may be used to develop a
CEDS to alleviate long-term economic
deterioration or a sudden and severe
economic dislocation (a ‘“‘Strategy
Grant’’), or to fund a Project imple-
menting such a CEDS (an ‘‘Implementa-
tion Grant’’).

(a) Strategy Grants support devel-
oping, updating or refining a CEDS.

(b) Implementation Grants support
the execution of activities identified in
a CEDS. Specific activities may be
funded as separate Investments or as
multiple elements of a single Invest-
ment. Examples of Implementation
Grant activities include:

13 CFR Ch. lll (1-1-25 Edition)

(1) Infrastructure (as defined in
§301.11 of this chapter) improvements,
such as site acquisition, site prepara-
tion, construction, rehabilitation and
equipping of facilities;

(2) Provision of business or infra-
structure financing through the cap-
italization of Recipient-administered
Revolving Loan Funds (‘“‘RLFs’’), which
may include loans and interest rate
buy-downs to facilitate business lend-
ing activities;

(3) Market or industry research and
analysis;

(4) Technical assistance, including
organizational development such as
business networking, restructuring or
improving the delivery of business
services, or feasibility studies;

(5) Public services;

(6) Training; and

(7) Other activities justified by the
CEDS that satisfy applicable statutory
and regulatory requirements.

[71 FR 56675, Sept. 27, 2006, as amended at 79
FR 76132, Dec. 19, 2014]

§307.4 Award requirements.

(a) General. EDA will select Economic
Adjustment Assistance Projects in ac-
cordance with part 301 of this chapter
and the additional criteria provided in
paragraphs (b), (¢), and (d) of this sec-
tion, as applicable. Funding priority
considerations for Economic Adjust-
ment  Assistance, including RLF
Grants, may be set forth in an FFO.

(b) Strategy Grants. EDA will review
Strategy Grant applications to ensure
that the proposed activities conform to
the CEDS requirements set forth in
§303.7 of this chapter. Strategy Grants
shall comply with the applicable provi-
sions of part 303 of this chapter.

(c) Implementation Grants. (1) EDA
will review Implementation Grant ap-
plications for the extent to which the:

(i) Applicable CEDS meets the re-
quirements in §303.7 of this chapter;
and

(ii) Proposed Project is identified as
a necessary element of or consistent
with the applicable CEDS.

(2) Implementation Grants involving
construction shall comply with the
provisions of subpart B of part 305 of
this chapter.

(3) Implementation Grants that do
not involve construction shall comply
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with the applicable provisions of sub-
part A of part 306 of this chapter.

(d) See §307.7 for RLF award require-
ments.

[71 FR 56675, Sept. 27, 2006, as amended at 75
FR 4264, Jan. 27, 2010; 79 FR 76132, Dec. 19,
2014]

§307.5 Application requirements.

(a) Each application for Economic
Adjustment Assistance must:

(1) Include or incorporate by ref-
erence (if so approved by EDA) a CEDS,
except that a CEDS is not required
when applying for a Strategy Grant;
and

(2) Explain how the proposed Project
meets the criteria set forth in §307.2.

(b) For a technical assistance Project
of significant Regional or national
scope under this subpart, EDA may
waive the requirement set forth in
§301.2(b) of this chapter that the non-
profit organization act in cooperation
with officials of a political subdivision
of a State.

Subpart B—Revolving Loan Fund
Program

§307.6 Revolving Loan Funds estab-
lished for lending.

Economic Adjustment Assistance
Grants to capitalize or recapitalize
RLFs most commonly fund business
lending, but also may fund public infra-
structure or other authorized lending
activities. The requirements in this
subpart apply to EDA-funded RLF's.
Special award conditions may contain
appropriate modifications of these re-
quirements.

[82 FR 57054, Dec. 1, 2017]

§307.7 Revolving Loan Fund award re-
quirements.

(a) For Eligible Applicants seeking to
capitalize or recapitalize an RLF, EDA
will review applications for the fol-
lowing, as applicable:

(1) Need for a new or expanded public
financing tool to:

(i) Enhance other business assistance
programs and services targeting eco-
nomic sectors and locations described
in the CEDS; or

(ii) Provide appropriate support for
post-disaster economic recovery efforts

§307.8

in Presidentially Declared Disaster
areas;

(2) Types of financing activities an-
ticipated; and

(3) Capacity of the RLF organization
to manage lending activities, create
networks between the business commu-
nity and other financial providers, and
implement the CEDS.

(b) RLF Grants shall comply with the
requirements set forth in this part, as
well as relevant provisions of parts 300
through 303, 305, and 314 of this chapter
and in the following publications:

(1) EDA’s RLF Standard Terms and
Conditions; and

(2) The Compliance Supplement,
which is appendix XI to 2 CFR part 200
and is available on the OMB Web site
at https://www.whitehouse.gov/omb/circu-
lars_default.

[79 FR 76133, Dec. 19, 2014, as amended at 82
FR 57055, Dec. 1, 2017]

§307.8 Definitions.

In addition to the defined terms set
forth in §300.3 of this chapter, the fol-
lowing terms used in this part shall
have the following meanings:

Allowable Cash Percentage means the
average percentage of the RLF Capital
Base maintained as RLF Cash Avail-
able for Lending by RLF Recipients in
each EDA regional office’s portfolio of
RLF Grants over the previous year.

Closed Loan means any loan for which
all required documentation has been
received, reviewed and executed by an
RLF Recipient.

Disbursement Phase means the period
of loan activity where Grant funds
awarded have not been fully disbursed
to the RLF Recipient.

Exempt Security means a Security
that is not subject to certain SEC or
Federal Reserve Board rules.

Prudent Lending Practices means gen-
erally accepted underwriting and lend-
ing practices for public loan programs,
based on sound judgment to protect
Federal and lender interests. Prudent
Lending Practices include loan proc-
essing, documentation, loan approval,
collections, servicing, administrative
procedures, collateral protection and
recovery actions. Prudent Lending
Practices provide for compliance with
local laws and filing requirements to
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perfect and maintain a security inter-
est in RLF collateral.

Recapitalization Grants are Invest-
ments of additional Grant funds to in-
crease the RLF Capital Base.

Reporting Period, for purposes of this
subpart only, is based on the RLF Re-
cipient’s fiscal year end and is on an
annual or semi-annual basis as deter-
mined by EDA.

Revolving Phase means that stage of
the RLF’s business lending activities
that commences immediately after all
Grant funds have been disbursed to the
RLF Recipient.

Risk Analysis System refers to a set of
measures defined by EDA to evaluate a
Recipient’s administration of its RLF
Grant and that may include but is not
limited to capital, assets, manage-
ment, earnings, liquidity, strategic re-
sults, and financial controls.

RLF Capital Base means the total
value of RLF Grant assets adminis-
tered by the RLF Recipient. It is equal
to the amount of Grant funds used to
capitalize (and recapitalize, if applica-
ble), the RLF, plus Local Share, plus
RLF Income less any eligible and rea-
sonable administrative expenses, plus
Voluntarily Contributed Capital, less
any loan losses and disallowances. Ex-
cept as used to pay for eligible and rea-
sonable administrative costs associ-
ated with the RLF’s operations, the
RLF Capital Base is maintained in two
forms at all times: As RLF Cash Avail-
able for Lending and as outstanding
loan principal.

RLF Cash Available for Lending means
the portion of the RLF Capital Base
that is held as cash and available to
make loans. This excludes loans that
have been committed or approved but
have not yet been funded.

RLF Income means interest earned on
outstanding loan principal and RLF ac-
counts holding RLF funds, all fees and
charges received by the RLF, and other
income generated from RLF oper-
ations. An RLF Recipient may use
RLF Income only to capitalize the RLF
for financing activities and to cover el-
igible and reasonable costs necessary
to administer the RLF, unless other-
wise provided for in the Grant agree-
ment or approved in writing by EDA.
RLF Income excludes repayments of
principal and any interest remitted to

13 CFR Ch. lll (1-1-25 Edition)

the U.S. Treasury pursuant to gen-
erally accepted accounting principles
(GAAP) and §307.20(h).

RLF Recipient means the Eligible Re-
cipient that receives an RLF Grant to
manage an RLF in accordance with an
RLF Plan, Prudent Lending Practices,
the terms and conditions of the RLF
Grant, and all applicable policies, laws,
and regulations.

RLF Third Party, for purposes of this
subpart B only, means an Eligible Re-
cipient or for-profit entity selected by
EDA through a request for applications
or Cooperative Agreement to facilitate
or manage the intended liquidation of
an RLF.

Sale means an EDA-approved sale by
an RLF Recipient of its RLF loan port-
folio (or a portion thereof) to a third
party. A third party may participate in
a subsequent Securitization offered in
a secondary market transaction and
collateralized by the underlying RLF
loan portfolio (or a portion thereof).

SEC or the Commission means the U.S.
Securities and Exchange Commission.

Securitization refers to the financing
technique of securing an investment of
new capital with a stream of income
generated by aggregating similar in-
struments such as loans or mortgages
into a new transferable Security.

Security means any investment in-
strument issued by a corporation, gov-
ernment or other organization which
offers evidence of debt or equity.

Voluntary Contributed Capital means
an RLF Recipient’s voluntary infusion
of additional non-EDA funds into the
RLF Capital Base that is separate from
and exceeds any Local Share that is re-
quired as a condition of the RLF
Grant. Voluntary Contributed Capital
is an irrevocable addition to the RLF
Capital Base and must be administered
in accordance with EDA regulations
and policies.

[71 FR 56675, Sept. 27, 2006, as amended at 73
FR 62867, Oct. 22, 2008; 756 FR 4264, Jan. 27,
2010; 82 FR 57055, Dec. 1, 2017]

§307.9 Revolving Loan Fund Plan.

All RLF Recipients shall manage
RLFs in accordance with an RLF plan
(the ‘““‘RLF Plan” or ‘“Plan’) as de-
scribed in this section. The Plan shall
be submitted in electronic format to
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EDA for approval, unless EDA approves
a paper submission.

(a) Format and content. (1) Part I of
the Plan titled ‘‘Revolving Loan Fund
Strategy’ shall summarize the Re-
gion’s CEDS or EDA-approved eco-
nomic development plan, if applicable,
and business development objectives,
and shall describe the RLF’s financing
strategy, policy and portfolio stand-
ards.

(2) Part II of the Plan titled ‘‘Oper-
ational Procedures’ must serve as the
RLF Recipient’s internal operating
manual and set out administrative pro-
cedures for operating the RLF con-
sistent with ‘“Prudent Lending Prac-
tices,” as defined in §307.8, the RLF
Recipient’s environmental review and
compliance procedures as set out in
§307.10, and EDA’s conflicts of interest
rules set out in §302.17 of this chapter.

(b) Evaluation of RLF Plans. EDA will
use the following criteria in evaluating
Plans:

(1) The Plan must be consistent with
the CEDS or EDA-approved economic
development plan, if applicable, for the
Region.

(2) The Plan must identify the stra-
tegic purpose of the RLF and must de-
scribe the selection of the financing
strategy and lending criteria, includ-
ing:

(i) An analysis of the local capital
market and the financing needs of the
targeted businesses; and

(ii) Financing policies and portfolio
standards that are consistent with
EDA’s policies and requirements; and

(3) The Plan must demonstrate an
adequate understanding of commercial
loan portfolio management procedures,
including loan processing, under-
writing, closing, disbursements, collec-
tions, monitoring, and foreclosures. It
also shall provide sufficient adminis-
trative procedures to prevent conflicts
of interest and to ensure account-
ability, safeguarding of assets and com-
pliance with Federal and local laws.

(c) Revision and Modification of RLF
Plans. (1) An RLF Recipient must up-
date its Plan as necessary in accord-
ance with changing economic condi-
tions in the Region; however, at a min-
imum, an RLF Recipient must submit
an updated Plan to EDA every five
years.

§307.10

(2) An RLF Recipient must notify
EDA of any change(s) to its Plan. Any
material modification, such as a merg-
er, consolidation, or change in the
EDA-approved lending area under
§307.18, a change in critical manage-
ment staff, or a change to the strategic
purpose of the RLF, must be submitted
to EDA for approval prior to any revi-
sion of the Plan. If EDA approves the
modification, the RLF Recipient must
submit an updated Plan to EDA in
electronic format, unless EDA approves
a paper submission.

[71 FR 56675, Sept. 27, 2006, as amended at 73
FR 62867, Oct. 22, 2008; 756 FR 4264, Jan. 27,
2010; 79 FR 76133, Dec. 19, 2014]

§307.10 Pre-loan requirements.

(a) RLF Recipients must adopt proce-
dures to review the impacts of prospec-
tive loan proposals on the physical en-
vironment. The Plan must provide for
compliance with applicable environ-
mental laws and other regulations, in-
cluding parts 302 and 314 of this chap-
ter. The RLF Recipient also must
adopt procedures to comply, and ensure
that potential borrowers comply, with
applicable environmental laws and reg-
ulations.

(b) RLF Recipients must ensure that
prospective borrowers, consultants, or
contractors are aware of and comply
with the Federal statutory and regu-
latory requirements that apply to ac-
tivities carried out with RLF loans.
Accordingly, RLF loan agreements
shall include applicable Federal re-
quirements to ensure compliance and
RLF Recipients must adopt procedures
to diligently correct instances of non-
compliance, including loan call stipula-
tions.

(c) All RLF loan documents and pro-
cedures must protect and hold the Fed-
eral government harmless from and
against all liabilities that the Federal
government may incur as a result of
providing an RLF Grant to assist di-
rectly or indirectly in site preparation
or construction, as well as the direct or
indirect renovation or repair of any fa-
cility or site. These protections apply
to the extent that the Federal govern-
ment may become potentially liable as
a result of ground water, surface, soil
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or other natural or man-made condi-
tions on the property caused by oper-
ations of the RLF Recipient or any of
its borrowers, predecessors or succes-
sors.

[71 FR 56675, Sept. 27, 2006, as amended at 79
FR 76133, Dec. 19, 2014]

§307.11 Pre-disbursement require-
ments and disbursement of funds to
Revolving Loan Funds.

(a) Pre-disbursement requirements. (1)
Within 60 calendar days before the ini-
tial disbursement of EDA funds, the
RLF Recipient must provide the fol-
lowing in a form acceptable to EDA:

(i) Certification from the RLF Re-
cipient that the Recipient’s accounting
system is adequate to identify, safe-
guard, and account for the entire RLF
Capital Base, outstanding RLF loans,
and other RLF operations.

(ii) The RLF Recipient’s certification
that standard RLF loan documents
reasonably necessary or advisable for
lending are in place and a certification
from the RLF Recipient’s legal counsel
that the loan documents are adequate
and comply with the terms and condi-
tions of the RLF Grant, RLF Plan, and
applicable State and local law. The
standard loan documents must include,
at a minimum, the following:

(A) Loan application;

(B) Loan agreement;

(C) Board of directors’ meeting min-
utes approving the RLF loan;

(D) Promissory note;

(BE) Security agreement(s);

(F) Deed of trust or mortgage (as ap-
plicable);

(G) Agreement of prior lien holder (as
applicable); and

(H) Evidence demonstrating that
credit is not otherwise available on
terms and conditions that permit the
completion or successful operation of
the activity to be financed.

(iii) Evidence of fidelity bond cov-
erage for persons authorized to handle
funds under the RLF Grant award in an
amount sufficient to protect the inter-
ests of EDA and the RLF. At a min-
imum, the amount of coverage shall be
the maximum loan amount allowed for
in the EDA-approved RLF Plan.

(2) The RLF Recipient is required to
maintain the adequacy of the RLF’s
accounting system and maintain and
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update standard RLF loan documents
at all times during the duration of the
RLF’s operation. In addition, the RLF
recipient must maintain sufficient fi-
delity bond coverage as described in
this subsection for the duration of the
RLF’s operation. The RLF Recipient
shall maintain records and documenta-
tion to demonstrate the requirements
set out in this paragraph (a) are main-
tained for the duration of the RLF’s
operation. See also §307.13(b)(3).

(b) Timing of request for disbursements.
An RLF Recipient shall request dis-
bursements of Grant funds only to
close a loan or disburse RLF funds to a
borrower. The RLF Recipient must dis-
burse the RLF funds to a borrower
within 30 days of receipt of the Grant
funds. Any Grant funds not disbursed
within the 30 day period shall be re-
funded to EDA pursuant to paragraph
(e) of this section.

(c) Amount of disbursement. The
amount of a disbursement of Grant
funds shall be the amount required to
meet the Federal share requirement of
a new RLF loan. RLF Income held dur-
ing the disbursement phase may be
used to reimburse eligible administra-
tive costs. RLF Income earned and
principal repaid during the Disburse-
ment Phase must be placed in the RLF
Capital Base and may be used to reim-
burse eligible and reasonable adminis-
trative costs, provide the requirements
of §307.12(a) and (b) are met, and in-
crease the RLF Capital Base. RLF In-
come earned and principal repaid dur-
ing the Disbursement Phase is not re-
quired to be used for new RLF loans,
unless otherwise specified in the terms
and conditions of an RLF Grant.

(d) Interest-bearing account. All Grant
funds disbursed by EDA to the RLF Re-
cipient for loan obligations incurred
but not yet disbursed to an eligible
RLF borrower must be deposited and
held in an interest-bearing account by
the Recipient until an RLF loan is
made to a borrower.

(e) Delays. If the RLF Recipient re-
ceives Grant funds and the RLF loan
disbursement is subsequently delayed
beyond 30 days, the RLF Recipient
must notify the applicable grants offi-
cer and return such non-disbursed
funds to EDA. Grant funds returned to
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EDA shall be available to the RLF Re-
cipient for future draw-downs. When
returning prematurely drawn Grant
funds, the RLF Recipient must clearly
identify on the face of the check or in
the written notification to the applica-
ble grants officer ‘“EDA,” the Grant
award number, the words ‘‘Premature
Draw,” and a brief description of the
reason for returning the Grant funds.

(f) Local Share. (1) Cash Local Share
of the RLF may only be used for lend-
ing purposes. The cash Local Share
must be used either in proportion to
the Grant funds or at a faster rate than
the Grant funds.

(2) When an RLF has a combination
of In-Kind Contributions, which must
be specifically authorized in the terms
and conditions of the RLF Grant and
may be used to provide technical as-
sistance to borrowers or for eligible
RLF administrative costs, and cash
Local Share, the cash Local Share and
the Grant funds will be disbursed pro-
portionately as needed for lending ac-
tivities, provided that the last 20 per-
cent of the Grant funds may not be dis-
bursed until all cash Local Share has
been expended. The full amount of the
cash Local Share shall remain for use
in the RLF.

(g) Loan closing and disbursement
schedule. (1) RLF loan activity must be
sufficient to draw down Grant funds in
accordance with the schedule pre-
scribed in the award conditions for
loan closings and disbursements to eli-
gible RLF borrowers. The schedule usu-
ally requires that the RLF Recipient
lend the entire amount of the RLF
Grant within three years of the Grant
award.

(2) If an RLF Recipient fails to meet
the prescribed lending schedule, EDA
may de-obligate the non-disbursed bal-
ance of the RLF Grant. EDA may allow
exceptions where:

(i) Closed Lioans approved prior to the
schedule deadline will commence and
complete disbursements within 45 days
of the deadline;

(ii) Closed Loans have commenced
(but not completed) disbursement obli-
gations prior to the deadline; or

(iii) EDA has approved a time sched-
ule extension pursuant to paragraph
(h) of this section.

§307.12

(h) Time schedule extensions. (1) RLF
Recipients shall promptly inform EDA
in writing of any condition that may
adversely affect their ability to meet
the prescribed schedule deadlines. RLF
Recipients must submit a written re-
quest to EDA for continued use of
Grant funds beyond a missed deadline
for disbursement of RLF funds. RLF
Recipients must provide good reason
for the delay in their extension request
by demonstrating that:

(i) The delay was unforeseen or be-
yond the control of the RLF Recipient;

(ii) The financial need for the RLF
still exists;

(iii) The current and planned use and
the anticipated benefits of the RLF
will remain consistent with the current
CEDS and the RLF Plan; and

(iv) The proposal of a revised time
schedule is reasonable. An extension
request must also provide an expla-
nation as to why no further delays are
anticipated.

(2) EDA is under no obligation to
grant a time extension. In the event an
extension is denied, EDA may de-obli-
gate all or part of the unused Grant
funds and terminate the Grant.

[71 FR 56675, Sept. 27, 2006, as amended at 75
FR 4264, Jan. 27, 2010; 79 FR 76133, Dec. 19,
2014; 82 FR 57055, Dec. 1, 2017]

§307.12 Revolving Loan Fund Income
requirements during the Revolving
Phase; payments on defaulted and
written off Revolving Loan Fund
loans; Voluntarily Contributed Cap-
ital.

(a) Revolving Loan Fund Income re-
quirements during the Revolving Phase.
During the Revolving Phase, RLF In-
come must be placed into the RLF Cap-
ital Base for the purpose of making
loans or paying for eligible and reason-
able administrative costs associated
with the RLF’s operations. RLF In-
come may fund administrative costs,
provided:

(1) Such RLF Income is earned and
the administrative costs are accrued in
the same fiscal year of the RLF Recipi-
ent;

(2) RLF Income earned, but not used
for administrative costs during the
same fiscal year of the RLF Recipient
is made available for lending activities;
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(3) RLF Income shall not be with-
drawn from the RLF Capital Base in a
subsequent fiscal year for any purpose
other than lending without the prior
written consent of EDA; and

(4) An RLF Recipient shall not use
funds in excess of RLF Income for ad-
ministrative costs unless directed oth-
erwise in writing by EDA. In accord-
ance with EDA’s RLF Risk Analysis
System, RLF Recipients are expected
to keep administrative costs to a min-
imum in order to maintain the RLF
Capital Base. The percentage of RLF
Income used for administrative ex-
penses will be one of the measures used
in EDA’s RLF Risk Analysis System to
evaluate RLF Recipients. See also
§307.16.

(b) Compliance guidance. When charg-
ing costs against RLF Income, RLF
Recipients must comply with applica-
ble Federal uniform administrative re-
quirements, cost principles, and audit
requirements as detailed in this para-
graph (b) and in the terms and condi-
tions of the RLF Grant.

(1) For RLF Grants made on or after
December 26, 2014. For RLFs awarded on
or after December 26, 2014 or for RLF's
that have received one or more Recapi-
talization Grants on or after December
26, 2014, the RLF Recipient must com-
ply with the administrative and cost
principles in 2 CFR part 200 (‘“‘Uniform
Administrative Requirements, Cost
Principles, and Audit Requirements for
Federal Awards’’).

(2) For RLF Grants made before Decem-
ber 26, 2014. For RLFs awarded before
December 26, 2014, unless otherwise in-
dicated in the terms of the Grant, the
RLF Recipient must comply with the
following cost principles:

(i) 2 CFR part 225 (OMB Circular A-87
for State, local, and Indian tribal gov-
ernments),

(ii) 2 CFR part 230 (OMB Circular A-
122 for non-profit organizations other
than institutions of higher education,
hospitals or organizations named in
OMB Circular A-122 as not subject to
such Circular), and

(iii) 2 CFR part 220 (OMB Circular A-
21 for educational institutions).

(3) For all RLF Grants. For all RLF
Grants, regardless of when they were
awarded, the audit requirements set
out as subpart F to 2 CFR part 200
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apply to audits of the RLF Recipient’s
fiscal years beginning on or after De-
cember 26, 2014. In addition, the Com-
pliance Supplement, which is appendix
XI to 2 CFR part 200, applies as appro-
priate.

(c) Priority of payments on defaulted
and written off RLF loans. When an RLF
Recipient receives proceeds on a de-
faulted or written off RLF loan that is
not subject to liquidation pursuant to
§307.21, such proceeds shall be applied
in the following order of priority:

(1) First, towards any costs of collec-
tion;

(2) Second, towards outstanding pen-
alties and fees;

(38) Third, towards any accrued inter-
est to the extent due and payable; and

(4) Fourth, towards any outstanding
principal balance.

(d) Voluntarily Contributed Capital. An
RLF Recipient that wishes to inject
additional capital into the RLF Capital
Base to augment the amount of re-
sources available to lend must submit
a written request that specifies the
source of the funds to be added. Once
an RLF Recipient elects to commit
Voluntarily Contributed Capital and
upon approval by EDA, the Voluntarily
Contributed Capital becomes an irrev-
ocable part of the RLF Capital Base
and may not be subsequently with-
drawn or separated from the RLF.

[71 FR 56675, Sept. 27, 2006, as amended at 73
FR 62867, Oct. 22, 2008; 79 FR 76134, Dec. 19,
2014; 82 FR 57056, Dec. 1, 2017]

§307.13 Records and retention.

(a) Closed Loan files and related docu-
ments. The RLF Recipient shall main-
tain Closed Loan files and all related
documents, books of account, computer
data files and other records over the
term of the Closed Loan and for a
three-year period from the date of final
disposition of such Closed Loan. The
date of final disposition of a Closed
Loan is the date:

(1) Principal, interest, fees, penalties
and all other costs associated with the
Closed Loan have been paid in full; or

(2) Final settlement or discharge and
cessation of collection efforts of any
unpaid amounts associated with the
Closed Loan have occurred.

(b) Administrative records. RLF Recipi-
ents must at all times:
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(1) Maintain adequate accounting
records and source documentation to
substantiate the amount and percent of
RLF Income expended for eligible RLF
administrative costs.

(2) Retain records of administrative
expenses incurred for activities and
equipment relating to the operation of
the RLF for three years from the ac-
tual submission date of the report that
covers the fiscal year in which such
costs were claimed.

(3) Consistent with §307.11(a), for the
duration of RLF operations, maintain
records to demonstrate:

(i) The adequacy of the RLF’s ac-
counting system to identify, safeguard,
and account for the entire RLF Capital
Base, outstanding RLF loans, and
other RLF operations;

(ii) That standard RLF loan docu-
ments reasonably necessary or advis-
able for lending are in place; and

(iii) Evidence of fidelity bond cov-
erage for persons authorized to handle
funds under the Grant award in an
amount sufficient to protect the inter-
ests of EDA and the RLF.

(4) Make available for inspection re-
tained records, including those re-
tained for longer than the required pe-
riod. The record retention periods de-
scribed in this section are minimum
periods and such prescription does not
limit any other record retention re-
quirement of law or agreement. In no
event will EDA question claimed ad-
ministrative costs that are more than
three years old, unless fraud is at issue.

[71 FR 56675, Sept. 27, 2006, as amended at 73
FR 62867, Oct. 22, 2008; 79 FR 76134, Dec. 19,
2014; 82 FR 57057, Dec. 1, 2017]

§307.14 Revolving Loan Fund report.

(a) Frequency of reports. All RLF Re-
cipients, including those receiving Re-
capitalization Grants for existing
RLFs, must complete and submit an
RLF report, using Form ED-209, in a
format and at a frequency as required
by EDA.

(b) Report contents. RLF Recipients
must certify as part of the RLF report
to EDA that the RLF is operating in
accordance with the applicable RLF
Plan and that the information provided
is complete and accurate.

[82 FR 57057, Dec. 1, 2017]

§307.15

§307.15 Prudent management of Re-
volving Loan Funds.

(a) Accounting principles. (1) RLFs
shall operate in accordance with gen-
erally accepted accounting principles
(““GAAP”) as in effect in the United
States and the provisions outlined in
the audit requirements set out as sub-
part F to 2 CFR part 200 and the Com-
pliance Supplement, which is appendix
XI to 2 CFR part 200, as applicable.

(2) In accordance with GAAP, a loan
loss reserve may be recorded in the
RLF Recipient’s financial statements
to show the adjusted current value of
an RLF’s loan portfolio, provided this
loan loss reserve is non-funded and is
represented by a non-cash entry. How-
ever, loan loss reserves shall not be
used to reduce the value of the RLF in
the Schedule of Expenditures of Fed-
eral Awards (‘‘SEFA”’) required as part
of the RLF Recipient’s audit require-
ments under 2 CFR part 200.

(b) Interest rates—(1) General rule. An
RLF Recipient may make loans to eli-
gible borrowers at interest rates and
under conditions determined by the
RLF Recipient to be appropriate in
achieving the goals of the RLF. The
minimum interest rate an RLF Recipi-
ent may charge is four percentage
points below the lesser of the current
money center prime interest rate
quoted in the Wall Street Journal, or the
maximum interest rate allowed under
State law. In no event shall the inter-
est rate be less than the lower of four
percent or 75 percent of the prime in-
terest rate listed in the Wall Street
Journal.

(2) Exception. Should the prime inter-
est rate listed in the Wall Street Journal
exceed 14 percent, the minimum RLF
interest rate is not required to be
raised above 10 percent if doing so com-
promises the ability of the RLF Recipi-
ent to implement its financing strat-
egy.

(¢c) RLF leveraging. (1) RLF loans
must leverage additional investment of
at least two dollars for every one dollar
of such RLF loans. This leveraging re-
quirement applies to the RLF portfolio
as a whole rather than to individual
loans and is effective for the duration
of the RLF’s operation. To be classified
as leveraged, additional investment
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must be made within 12 months of ap-
proval of an RLF loan, as part of the
same business development project,
and may include:

(i) Capital invested by the borrower
or others;

(ii) Financing from private entities;

(iii) The non-guaranteed portions and
90 percent of the guaranteed portions
of any Federal loan; or

(iv) Loans from other State and local
lending programs.

(2) Private investments shall not in-
clude accrued equity in a borrower’s
assets.

(d) RLF certification course. EDA may

establish a mandatory RLF certifi-
cation program to enhance RLF Re-
cipients’ ability to administer RLF
Grants in a prudent manner. If so re-
quired by EDA, the RLF Recipient
must satisfactorily complete this pro-
gram, and may consider the cost of at-
tending the certification courses as an
administrative cost, provided the re-
quirements set forth in §307.12 are sat-
isfied.
[71 FR 56675, Sept. 27, 2006, as amended at 73
FR 62868, Oct. 22, 2008; 75 FR 4264, Jan. 27,
2010; 79 FR 176134, Dec. 19, 2014; 82 FR 57057,
Dec. 1, 2017]

§307.16 Risk Analysis System.

(a) EDA shall evaluate and manage
RLF recipients using a Risk Analysis
System that will focus on such risk
factors as: capital, assets, manage-
ment, earnings, liquidity, strategic re-
sults, and financial controls. Risk anal-
ysis ratings of each RLF Recipient’s
RLF program shall be conducted at
least annually and will be based on the
most recently submitted Form ED-209
RLF report.

(b) An RLF Recipient generally will
be allowed a reasonable period of time
to achieve compliance with risk factors
as defined by EDA. However, persistent
noncompliance with these factors and
their limits as identified through
EDA’s Risk Analysis System over mul-
tiple Reporting Periods may result in
EDA taking appropriate remedies for
noncompliance as detailed in §307.21.

[82 FR 57057, Dec. 1, 2017]
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§307.17 Requirements for Revolving
!..oan Fund Cash Available for Lend-
ing.

(a) General. RLF Cash Available for
Lending shall be deposited and held in
an interest-bearing account by the Re-
cipient and used for the purpose of
making RLF loans that are consistent
with an RLF Plan or such other pur-
poses approved by EDA. To ensure that
RLF funds are used as intended, each
loan agreement must clearly state the
purpose of each loan.

(b) Allowable Cash Percentage. EDA
shall notify each RLF recipient by Jan-
uary 1 of each year of the Allowable
Cash Percentage that is applicable to
lending during the Recipient’s ensuing
fiscal year. During the Revolving
Phase, RLF Recipients must manage
their repayment and lending schedules
so that at all times they do not exceed
the Allowable Cash Percentage.

(c) Restrictions on use of RLF Cash
Available for Lending. RLF Cash Avail-
able for Lending shall not be used to:

(1) Acquire an equity position in a
private business;

(2) Subsidize interest payments on an
existing RLF loan;

(3) Provide a loan to a borrower for
the purpose of meeting the require-
ments of equity contributions under
another Federal Agency’s loan pro-
grams;

(4) Enable borrowers to acquire an in-
terest in a business either through the
purchase of stock or through the acqui-
sition of assets, unless sufficient jus-
tification is provided in the loan docu-
mentation. Sufficient  justification
may include acquiring a business to
save it from imminent closure or to ac-
quire a business to facilitate a signifi-
cant expansion or increase in invest-
ment with a significant increase in
jobs. The potential economic benefits
must be clearly consistent with the
strategic objectives of the RLF;

(5) Provide RLF loans to a borrower
for the purpose of investing in interest-
bearing accounts, certificates of de-
posit, or any investment unrelated to
the RLF; or

(6) Refinance existing debt, unless:

(i) The RLF Recipient sufficiently
demonstrates in the loan documenta-
tion a ‘‘sound economic justification”
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for the refinancing (e.g., the refi-
nancing will support additional capital
investment intended to increase busi-
ness activities). For this purpose, re-
ducing the risk of loss to an existing
lender(s) or lowering the cost of financ-
ing to a borrower shall not, without
other indicia, constitute a sound eco-
nomic justification; or

(ii) RLF Cash Available for Lending
will finance the purchase of the rights
of a prior lien holder during a fore-
closure action which is necessary to
preclude a significant loss on an RLF
loan. RLF funds may be used for this
purpose only if there is a high prob-
ability of receiving compensation from
the sale of assets sufficient to cover an
RLF’s costs plus a reasonable portion
of the outstanding RLF loan within a
reasonable time frame approved by
EDA following the date of refinancing.

(7) Serve as collateral to obtain cred-
it or any other type of financing with-
out EDA’s prior written approval;

(8) Support operations or administra-
tion of the RLF Recipient; or

(9) Undertake any activity that
would violate the requirements found
in part 314 of this chapter, including
§314.3 (‘‘Authorized Use of Property’’)
and §314.4 (‘‘Unauthorized Use of Prop-
erty”’).

[82 FR 57057, Dec. 1, 2017]

§307.18 Addition of lending areas; con-
solidation and merger of RLFs.

(a)(1) An RLF Recipient shall make
loans only within its EDA-approved
lending area, as set forth and defined in
the RLF Grant and the RLF Plan. An
RLF Recipient may add a lending area
(an ‘‘Additional Lending Area’) to its
existing lending area to create a new
lending area (the ‘‘New Lending Area’’)
only with EDA’s prior written approval
and subject to the following provisions
and conditions:

(i) The Additional Lending Area must
meet the economic distress criteria for
Economic Adjustment Assistance In-
vestments under this part and in ac-
cordance with §301.3(a) of this chapter;

(ii) Prior to EDA’s disbursement of
additional funds to the RLF Recipient
(for example, through a recapitaliza-
tion), EDA shall determine a new In-
vestment Rate for the New Lending

§307.18

Area based on the criteria set forth in
§301.4 of this chapter;

(iii) The RLF Recipient must dem-
onstrate that the Additional Lending
Area is consistent with its CEDS, or
modify its CEDS for any such Addi-
tional Lending Area, in accordance
with §307.9(b)(1);

(iv) The RLF Recipient shall modify
its Plan to incorporate the Additional
Lending Area and revise its lending
strategy, as necessary;

(v) The RLF Recipient shall execute
an amended financial assistance award,
as necessary; and

(vi) The RLF Recipient fulfills any
other conditions reasonably requested
by EDA.

(2) Following EDA approval, the New
Lending Area designation shall remain
in place until EDA approves a subse-
quent request for a New Lending Area.

(b) Consolidation and merger of RLFs—
(1) Single RLF Recipient. An RLF Re-
cipient with more than one EDA-fund-
ed RLF Grant may consolidate two or
more EDA-funded RLFs into one com-
bined RLF with EDA’s prior written
approval and provided:

(i) It is up-to-date with all reports in
accordance with §307.14;

(ii) It demonstrates a rational basis
for undertaking the consolidation (for
example, the lending area(s) and bor-
rower criteria identified in different
RLF Plans are compatible, or will be
compatible, for all RLFs to be consoli-
dated);

(iii) It amends and consolidates its
Plan to account for the consolidation
of RLFs, including items such as the
New Lending Area (including any Addi-
tional Lending Area(s)), its lending
strategy and borrower criteria;

(iv) Prior to EDA’s disbursement of
additional funds to the RLF Recipient
(for example, through a recapitaliza-
tion), EDA shall determine a new In-
vestment Rate for the New Lending
Area based on the criteria set forth in
§301.4 of this chapter; and

(v) The RLF Recipient fulfills any
other conditions reasonably requested
by EDA.

(2) Multiple RLF Recipients. Two or
more RLF Recipients may merge their
EDA-funded RLFs into one surviving
RLF with EDA’s prior written approval
and provided:
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(i) The replacement RLF Recipient is
up-to-date with all reports in accord-
ance with §307.14;

(ii) The surviving RLF Recipient
amends and consolidates its Plan to ac-
count for the merger of RLFs, includ-
ing items such as the New Lending
Area (including any Additional Lend-
ing Area(s)), its lending strategy and
borrower criteria;

(iii) Prior to EDA’s disbursement of
additional funds to the surviving RLF
Recipient (for example, through a re-
capitalization), EDA shall determine a
new Investment Rate for the New
Lending Area based on the criteria set
forth in §301.4 of this chapter;

(iv) EDA must provide written ap-
proval of the merger agreement(s),
modifications and revisions to the
Plans and any other related amend-
ments thereto;

(v) All applicable RLF Grant assets
of the discharging RLF Recipient(s)
transfer to the surviving RLF Recipi-
ent as of the merger’s effective date;
and

(vi) The surviving RLF Recipient be-
comes fully responsible for administra-
tion of the RLF Grant assets trans-
ferred and fulfills all surviving RLF
Grant requirements and any other con-
ditions reasonably requested by EDA.

[71 FR 56675, Sept. 27, 2006, as amended at 73
FR 62869, Oct. 22, 2008; 79 FR 76135, Dec. 19,
2014; 82 FR 57058, Dec. 1, 2017]

§307.19 RLF loan portfolio Sales and
Securitizations.

EDA may take such actions as appro-
priate to enable an RLF Recipient to
sell or securitize RLF loans, except
that EDA may not issue a Federal
guaranty covering any issued Security.
With prior approval from EDA, an RLF
Recipient may enter into a Sale or a
Securitization of all or a portion of its
RLF loan portfolio, provided:

(a) An RLF Recipient must use all
proceeds from any Sale or
Securitization (net of reasonable trans-
action costs) to make additional RLF
loans;

(b) No Security collateralized by RLF
loans and other RLF property and of-
fered in a secondary market trans-
action pursuant to a Securitization
shall be treated as an Exempt Security
for purposes of the Securities Act of
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1933, as amended (15 U.S.C. T7a et seq.),
or the Securities Exchange Act of 1934,
as amended (15 U.S.C. 78a et seq.) (the
“Exchange Act’), unless exempted by a
rule or regulation issued by the Com-
mission; and

(c) Except as provided in paragraph
(b), no provision of this section super-
sedes or otherwise affects the applica-
tion of the ‘‘securities laws” (as such
term is defined in section 3(a)(47) of the
Exchange Act) or the rules, regulations
or orders issued by the Commission or
a self-regulatory organization under
the Commission.

[71 FR 56675, Sept. 27, 2006, as amended at 79
FR 76135, Dec. 19, 2014]

§307.20

EDA will take appropriate compli-
ance actions as detailed in §307.21 for
the RLF Recipient’s failure to operate
the RLF in accordance with the RLF
Plan, the terms and conditions of the
RLF Grant, or this subpart, including
but not limited to:

(a) Failing to obtain prior EDA ap-
proval for material changes to the RLF
Plan, including provisions for admin-
istering the RLF;

(b) Failing to submit an updated RLF
Plan to EDA in accordance with
§307.9(c);

(c) Failing to submit timely progress,
financial, and audit reports in the for-
mat required by the RLF Grant and
§307.14, including the Form ED-209
RLF report;

(d) Failing to manage the RLF Grant
in accordance with Prudent Lending
Practices, as defined in §307.8;

(e) Holding RLF Cash Available for
Lending so that it is 50 percent or more
of the RLF Capital Base for 24 months
without an EDA-approved extension re-
quest based on other EDA risk analysis
factors or other extenuating cir-
cumstances;

(f) Making an ineligible loan;

(g) Failing to disburse the EDA funds
in accordance with the time schedule
prescribed in the RLF Grant;

(h) Failing to sequester funds or
remit the interest on EDA’s portion of
the sequestered funds to the TU.S.
Treasury, as directed by EDA;

(i) Failing to comply with the audit
requirements set forth in subpart F to

Noncompliance.
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2 CFR part 200 and the related Compli-
ance Supplement, including reference
to the correctly valued EDA RLF Fed-
eral expenditures in the SEFA, timely
submission of audit reports to the Fed-
eral Audit Clearinghouse, and the in-
clusion of the RLF program as an ap-
propriately audited program;

(j) Failing to implement timely reso-
lutions to audit findings or questioned
costs contained in the annual audit, as
applicable;

(k) Failing to comply with an EDA-
approved corrective action plan to
remedy persistent noncompliance with
RLF-related findings;

(1) Failing to comply with the con-
flicts of interest provisions set forth in
§302.17; and

(m) Making unauthorized use of RLF
Cash Available for Lending in violation
of §307.18(c).

[82 FR 57058, Dec. 1, 2017]

§307.21 Remedies for noncompliance.

(a) General. If an RLF Recipient fails
to operate the RLF in accordance with
the RLF Plan, the terms and condi-
tions of the RLF Grant, or this sub-
part, as detailed in §307.20, EDA may
require one or more of the following ac-
tions, as appropriate in the cir-
cumstances:

(1) Increased reporting requirements;

(2) Implementation of a corrective
action plan;

(3) A special audit;

(4) Sequestration of RLF funds;

(56) Repayment of ineligible loans or
other costs to the RLF;

(6) Transfer or merger of the RLF in
accordance with §307.18;

(7) Suspension of the RLF Grant; or

(8) Termination of the RLF Grant, in
whole or in part.

(b) Disallowance of a portion of an RLF
Grant, liquidation. If the RLF Recipient
engages in certain problematic prac-
tices, EDA may disallow a cor-
responding proportion of the Grant or
direct the RLF Recipient to transfer
loans to an RLF Third Party for lig-
uidation. Problematic practices for
which EDA may disallow a portion of
an RLF Grant and recover the pro-rata
Federal Share (as defined in §314.5 of
this chapter) include the RLF Recipi-
ent:

§307.21

(1) Holding RLF Cash Available for
Lending so that it is 50 percent or more
of the RLF Capital Base for 24 months
without an EDA-approved extension re-
quest;

(2) Failing to disburse the EDA funds
in accordance with the time schedule
prescribed in the RLF Grant; or

(3) Determining that it does not wish
to further invest in the RLF or cannot
maintain operations at the degree
originally contemplated upon receipt
of the RLF Grant and requests that a
portion of the RLF Grant be dis-
allowed, and EDA agrees to the dis-
allowance.

(c) Termination or suspension. To
maintain effective control over and ac-
countability of RLF Grant funds and
assets, EDA shall determine the man-
ner and timing of any suspension or
termination action. EDA may require
the RLF Recipient to repay the Fed-
eral Share in a lump-sum payment or
enter into a Sale, or EDA may agree to
enter into a repayment agreement with
the RLF Recipient for repayment of
the Federal Share.

(d) Termination, liquidation upon termi-
nation. When EDA approves the termi-
nation of an RLF Grant, EDA must
make all efforts to recover the pro rata
Federal Share (as defined in §314.5 of
this chapter). EDA may assign or
transfer assets of the RLF to an RLF
Third Party for liquidation. The fol-
lowing terms will govern any liquida-
tion:

(1) EDA shall have sole discretion in
choosing the RLF Third Party;

(2) The RLF Third Party may be an
Eligible Applicant or a for-profit orga-
nization not otherwise eligible for In-
vestment Assistance;

(3) EDA may enter into an agreement
with the RLF Third Party to liquidate
the assets of one or more RLFs or RLF
Recipients;

(4) EDA may allow the RLF Third
Party to retain a portion of the RLF
assets, consistent with the agreement
referenced in paragraph (d)(3) of this
section, as reasonable compensation
for services rendered in the liquidation;
and

(5) EDA may require additional rea-
sonable terms and conditions.

(e) Distribution of proceeds. The pro-
ceeds resulting from any liquidation
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upon termination shall be distributed
in the following order of priority:

(1) First, for any third party liquida-
tion costs;

(2) Second, for the payment of EDA’s
Federal Share; and

(3) Third, if any proceeds remain, to
the RLF Recipient.

(f) RLF Recipient’s request to terminate.
EDA may approve a request from an
RLF Recipient to terminate an RLF
Grant. The RLF Recipient must com-
pensate the Federal Government for
the pro rata Federal Share of the RLF
Capital Base.

(g) Distribution of proceeds upon termi-
nation. Upon termination, distribution
of proceeds shall occur in accordance
with §307.21(e).

[82 FR 57058, Dec. 1, 2017]

§307.22 Variances.

EDA may approve variances to the
requirements contained in this sub-
part, provided such variances:

(a) Are consistent with the goals of
the Economic Adjustment Assistance
program and with an RLF Plan;

(b) Are necessary and reasonable for
the effective implementation of the
RLF;

(c) Are economically and financially
sound; and

(d) Do not conflict with any applica-
ble legal requirements, including Fed-
eral, State and local law.

PART 308—PERFORMANCE
INCENTIVES

Sec.

308.1 Use of funds in Projects constructed
under projected cost.

308.2 Performance awards.

308.3 Planning performance awards.

AUTHORITY: 42 U.S.C. 3151; 42 U.S.C. 3154a;
42 U.S.C. 3154b; Department of Commerce
Delegation Order 10-4.

SOURCE: 71 FR 56675, Sept. 27, 2006, unless
otherwise noted.

§308.1 Use of funds in Projects con-
structed under projected cost.

(a) If the Assistant Secretary deter-
mines before closeout of a construction
Project funded under parts 305 or 307 of
this chapter that the cost of the
Project, based on the designs and speci-
fications that were the basis of the In-
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vestment Assistance, has decreased be-
cause of a decrease in costs, EDA may
in its discretion approve the use of the
excess funds (or a portion of the excess
funds) by the Recipient to:

(1) Increase the Investment Rate of
the Project to the maximum percent-
age allowable under §301.4 of this chap-
ter for which the Project was eligible
at the time of the Investment award;
or

(2) Further improve the Project con-
sistent with its purpose.

(b) EDA, in its sole discretion, may
use any amount of excess funds re-
maining after application of paragraph
(a) of this section for other eligible In-
vestments.

(c) In the case of Projects involving
funds transferred from other Federal
Agencies, EDA will consult with the
transferring Agency regarding the use
of any excess funds.

§308.2 Performance awards.

(a) A Recipient of Investment Assist-
ance under parts 305 or 307 of this chap-
ter may receive a performance award
in connection with an Investment
made on or after the date of enactment
of section 215 of PWEDA in an amount
not to exceed 10 percent of the amount
of the Investment award.

(b) To receive a performance award, a
Recipient must demonstrate Project
performance in one or more of the
areas listed in this paragraph, weighted
at the discretion of the Assistant Sec-
retary:

(1) Meet or exceed the Recipient’s
projection of jobs created;

(2) Meet or exceed the Recipient’s
projection of private sector capital in-
vested;

(3) Meet or exceed target dates for
Project start and completion stated at
the time of Investment approval;

(4) Fulfill the application evaluation
criteria set forth in §301.8 of this chap-
ter; or

(5) Demonstrate other unique Project
performance characteristics as deter-
mined by the Assistant Secretary.

(c) A Recipient may receive a per-
formance award no later than three
years following the Project’s closeout.

(d) A performance award may fund up
to 100 percent of the cost of an eligible
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