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§127.701

§127.701 What must a concern do in
order to be identified as an
EDWOSB or WOSB in any Federal
procurement databases?

(a) In order to be identified as an
EDWOSB or WOSB in the System for
Award Management (SAM) database
(or any successor thereto), a concern
must certify its EDWOSB or WOSB sta-
tus in connection with specific eligi-
bility requirements at least annually.

(b) If a firm identified as an EDWOSB
or WOSB in SAM fails to certify its
status within one year of a status cer-
tification, the firm will not be listed as
an EDWOSB or WOSB in SAM, unless
and until the firm recertifies its
EDWOSB or WOSB status.

[78 FR 38821, June 28, 2013]

EFFECTIVE DATE NOTE: Amendments to
§127.701 were published at 89 FR 96094, Dec. 4,
2024, effective Jan. 3, 2025.

PART 128—VETERAN SMALL BUSI-
NESS CERTIFICATION PROGRAM

Subpart A—Provisions of General
Applicability
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AUTHORITY: 15 U.S.C. 632(q), 634(b)(6), 644,
645, 657f, 657f-1.

SOURCE: 87 FR 73412, Nov. 29, 2022, unless
otherwise noted.

Subpart A—Provisions of General
Applicability

§128.100 What is the purpose of this
part?

Section 8127 of Title 38 within the
U.S. Code (38 U.S.C. 8127) authorizes
certain procurement mechanisms to
provide Veteran-Owned Small Business
Concerns (VOSB) and Service-Disabled
Veteran-Owned Small Business Con-
cerns (SDVOSB) with contracting as-
sistance opportunities at the Depart-
ment of Veterans Affairs (VA). Section
36 of the Small Business Act (15 U.S.C.
657f) authorizes certain procurement
mechanisms to provide SDVOSBs with
contracting assistance opportunities
across the Federal Government. In ad-
dition, sections 36 and 36A of the Small
Business Act (156 U.S.C. 657f, 657f-1) au-
thorize the Small Business Administra-
tion (SBA) to certify the status of
VOSB and SDVOSBs. This part imple-
ments these mechanisms and ensures
that the program created, referred to
as the Veteran Small Business Certifi-
cation Program, is substantially re-
lated to this important congressional
goal in accordance with applicable law.

EFFECTIVE DATE NOTE: Amendments to
§128.100 were published at 89 FR 102508, Dec.
17, 2024, effective Jan. 16, 2025.

§128.101 What type of assistance is
available under this part?

Contracting officers are authorized
to restrict competition or award sole
source contracts or orders to eligible
SDVOSBs. In addition, 48 CFR chapter
8 authorizes VA contracting officers to
restrict competition or award sole
source contracts or orders to eligible
VOSBs and SDVOSBs.

§128.102 What definitions are impor-
tant in the Veteran Small Business
Certification Program?

Applicant means a firm applying for
certification in the Veteran Small
Business Certification Program.

Certification database means the data-
base of certified VOSBs and SDVOSBs

§128.102

eligible to participate in the Veteran
Small Business Certification Program.

Contracting officer has the meaning
given such term in section 2101(1) of
the Office of Federal Procurement Pol-
icy Act (41 U.S.C. 2101(1)).

Day-to-day operations means the mar-
keting, production, sales, and adminis-
trative functions of the firm.

Employee  Stock  Ownership  Plan
(ESOP) has the meaning given such
term in section 4975(e)(7) of the Inter-
nal Revenue Code of 1986 (26 U.S.C.
4975(e)(7)).

Negative control includes, but is not
limited to, instances where a non-
qualifying-veteran has the ability,
under the concern’s governing docu-
ments (e.g., charter, by-laws, operating
agreement, or shareholder’s agree-
ment), to prevent a quorum or other-
wise block action by the board of direc-
tors or qualifying veteran owner(s).

Non-veteran means any individual
who does not claim veteran status, or
upon whose status an Applicant or Par-
ticipant does not rely in qualifying for
certification.

Participant means a small business
that has been certified by SBA as eligi-
ble to participate in the Veteran Small
Business Certification Program or
verified by VA’s Center for Verification
and Evaluation prior to January 1,
2023, and appearing in the certification
database.

Permanent caregiver, for purposes of
this part, means the spouse, or an indi-
vidual, 18 years of age or older, who is
legally designated, in writing, to un-
dertake responsibility for managing
the well-being of the service-disabled
veteran with a permanent and severe
disability, as determined by the De-
partment of Veterans Affairs’ Veterans
Benefits Administration, to include
housing, health and safety. A perma-
nent caregiver may, but does not need
to, reside in the same household as the
service-disabled veteran with a perma-
nent and severe disability. In the case
of a service-disabled veteran with a
permanent and severe disability lack-
ing legal capacity, the permanent care-
giver shall be a parent, guardian, or
person having legal custody. There
may be no more than one permanent
caregiver per service-disabled veteran
with a permanent and severe disability.
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(1) A permanent caregiver may be ap-
pointed, in a number of ways, includ-
ing:

(i) By a court of competent jurisdic-
tion;

(ii) By the Department of Veterans
Affairs, National Caregiver Support
Program, as the Primary Family Care-
giver of a Veteran participating in the
Program of Comprehensive Assistance
for Family Caregivers (this designation
is subject to the Veteran and the care-
giver meeting other specific criteria as
established by law and the Secretary
and may be revoked if the eligibility
criteria do not continue to be met); or

(iii) By a legal designation.

(2) Any appointment of a permanent
caregiver must in all cases be accom-
panied by a written determination
from the Department of Veterans Af-
fairs that the veteran has a permanent
and total service-connected disability
as set forth in 38 CFR 3.340 for purposes
of receiving disability compensation or
a disability pension. The appointment
must also delineate why the permanent
caregiver is given the appointment,
must include the consent of the vet-
eran to the appointment and how the
appointment would contribute to man-
aging the veteran’s well-being.

Qualifying veteran means a veteran
upon which a VOSB’s eligibility is
based, or in the case of an SDVOSB, a
service-disabled veteran (or in the case
of a veteran with permanent and severe
disability, the spouse or permanent
caregiver of such veteran) (as those
terms are defined in this part) upon
which a SDVOSB’s eligibility is based.

Service-connected has the meaning
given that term in 38 U.S.C. 101(16).

Service-disabled veteran means a vet-
eran who is registered in the Bene-
ficiary Identification and Records Lo-
cator Subsystem or successor system,
maintained by Department of Veterans
Affairs’ Veterans Benefits Administra-
tion as a service-disabled veteran.

Service-Disabled Veteran-Owned Small
Business Concern (SDVOSB) means a
small business concern that meets the
requirements described in §128.200(b).
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Service-disabled veteran with a perma-
nent and severe disability means a vet-
eran with a service-connected dis-
ability that has been determined by
the Department of Veterans Affairs, in
writing, to have a permanent and total
service-connected disability as set
forth in 38 CFR 3.340 for purposes of re-
ceiving disability compensation or a
disability pension.

Small business concern (SBC) means, a
concern that, with its affiliates, meets
the size standard corresponding to any
North American Industry Classifica-
tion System (NAICS) code listed in its
SAM profile, pursuant to part 121 of
this chapter. At the time of contract
offer, a VOSB or SDVOSB must be
small within the size standard cor-
responding to the NAICS code assigned
to the contract.

Surviving spouse has the meaning
given the term in 38 U.S.C. 101(3).

System for Award Management (SAM)
(or any successor system) means a fed-
eral system available at www.sam.gov
that consolidates various federal pro-
curement systems (e.g., Central Con-
tractor Registration, Federal Agency
Registration, Online Representations
and Certifications Application, Ex-
cluded Parties List System) and the
Catalog of Federal Domestic Assist-
ance into one system.

VA means the U.S. Department of
Veterans Affairs.

Veteran has the meaning given such
term in 38 U.S.C. 101(2). A Reservist or
member of the National Guard called
to Federal active duty or disabled from
a disease or injury incurred or aggra-
vated in line of duty or while in train-
ing status also qualifies as a veteran.

Veterans Affairs Acquisition Regulation
(VAAR) is the set of rules, located at 48
CFR chapter 8, that specifically govern
requirements exclusive to VA prime
and subcontracting actions.

Veteran-Owned Small Business Concern
(VOSB) means a small business concern
that meets the requirements described
in §128.200(a).

[87 FR 73412, Nov. 29, 2022, as amended at 88
FR 42592, July 3, 2023]
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Subpart B—Eligibility Requirements
for the Veteran Small Business
Certification Program

§128.200 What are the requirements a
concern must meet to qualify as a
VOSB or SDVOSB?

(a) Qualification as a VOSB. To qual-
ify as a VOSB, a business entity must
be:

(1) A small business concern as de-
fined in part 121 of this chapter under
the size standard corresponding to any
NAICS code listed in its SAM profile;

(2) Not less than 51 percent owned
and controlled by one or more vet-
erans.

(b) Qualification as an SDVOSB. To
qualify as an SDVOSB, a business enti-
ty must be:

(1) A small business concern as de-
fined in part 121 of this chapter under
the size standard corresponding to any
NAICS code listed in its SAM profile;

(2) Not less than 51 percent owned
and controlled by one or more service-
disabled veterans or, in the case of a
veteran with a disability that is rated
by the Secretary of Veterans Affairs as
a permanent and total disability who
are unable to manage the daily busi-
ness operations of such concern, the
spouse or permanent caregiver of such
veteran.

(c) VOSB and SDVOSB certification re-
quirement. (1) A concern must be cer-
tified as a VOSB or SDVOSB pursuant
to §128.300 in order to be awarded a
VOSB or SDVOSB set-aside or sole
source contract. Any small business
concern that submits a complete cer-
tification application to SBA on or be-
fore December 31, 2023, shall be eligible
to self-certify for SDVOSB sole source
or set-aside contracts (other than VA
contracts) until SBA declines or ap-
proves the concern’s application. Any
small business concern that does not
submit a complete SDVOSB certifi-
cation application to SBA on or before
December 31, 2023, will no longer be eli-
gible to self-certify for SDVOSB sole
source or set-aside contracts effective
January 1, 2024.

(2) A concern must be certified pursu-
ant to §128.300 to receive a prime con-
tract that is to be counted by a Federal
agency for the purposes of meeting par-
ticipation goals for SDVOSBs or to re-

§128.201

ceive a subcontract from a Federal
prime contractor for the purpose of
meeting subcontracting goals for
SBVOSBs in Federal procurement con-
tracts. Any small business concern
that submits a complete certification
application to SBA on or before De-
cember 22, 2024, shall be eligible to self-
certify for a Federal prime or sub-
contract that counts towards SDVOSB
goaling purposes or SDVOSB subcon-
tracting goals, respectively, until SBA
declines or approves the concern’s ap-
plication. Any small business concern
that does not submit a complete
SDVOSB certification application to
SBA on or before December 22, 2024,
will no longer be eligible to self-certify
for a Federal prime or subcontract that
counts towards SDVOSB goaling pur-
poses or SDVOSB subcontracting goals,
respectively.

[87 FR 73412, Nov. 29, 2022, as amended at 89
FR 48269, June 6, 2024]

EFFECTIVE DATE NOTE: Amendments to
§128.200 were published at 89 FR 102508, Dec.
17, 2024, effective Jan. 16, 2025.

§128.201 What other eligibility re-
quirements apply for certification
as a VOSB or SDVOSB?

(a) Suspension and debarment. (1) In
order to be eligible for VOSB or
SDVOSB certification and to remain
certified, the concern and any of its
owners must not have an active exclu-
sion in SAM.

(2) An Applicant or Participant must
immediately notify SBA of any active
exclusion.

(3) If, after certifying a Participant,
SBA discovers that a firm has been sus-
pended from Federal Government con-
tracting, SBA will propose the firm for
decertification pursuant to §128.310.

(4) If, after certifying a Participant,
SBA discovers that a firm has been
debarred from federal government con-
tracting, SBA will remove the Partici-
pant from the certification database
immediately, notwithstanding the pro-
visions of §128.310.

(b) Financial obligations. An Applicant
is not eligible for certification as a
VOSB or SDVOSB if the concern, or
any of the principals, fail to pay sig-
nificant financial obligations owed to

665



§128.202

the Federal Government, including un-
resolved tax liens and defaults on Fed-
eral loans, or other government-as-
sisted financing. An Applicant may be-
come eligible for certification as a
VOSB or SDVOSB if the firm or the af-
fected principals can demonstrate that
the financial obligations owed have
been settled, discharged, or forgiven by
the Federal Government. If, after certi-
fying a Participant, SBA discovers that
the Participant or any principals have
failed to pay significant financial obli-
gations owed to the Federal Govern-
ment, SBA will initiate proceedings to
decertify the Participant and remove it
from the certification database pursu-
ant to §128.310.

[87 FR 73412, Nov. 29, 2022, as amended at 88
FR 26216, Apr. 27, 2023]

EFFECTIVE DATE NOTE: Amendments to
§128.201 were published at 89 FR 102508, Dec.
17, 2024, effective Jan. 16, 2025.

§128.202 Who does SBA consider to
own a VOSB or SDVOSB?

To qualify as a VOSB, one or more
veterans must unconditionally and di-
rectly own at least 51 percent of the
concern. To qualify as a SDVOSB, one
or more service-disabled veterans must
unconditionally and directly own at
least 51 percent of the concern.

(a) Direct ownership. To be considered
direct ownership, the qualifying vet-
eran must own 51 percent of the con-
cern directly, and not through another
business entity or trust (including an
ESOP). However, ownership by a trust,
such as a living trust, may be consid-
ered direct ownership where the trust
is revocable, and qualifying veterans
are the grantors, trustees, and the cur-
rent beneficiaries of the trust.

(b) Unconditional ownership. To be
considered unconditional, ownership
must not be subject to any conditions,
executory agreements, voting trusts,
restrictions on or assignments of vot-
ing rights, or other arrangements caus-
ing or potentially causing ownership
benefits to go to another (other than
after death or incapacity).

(1) The pledge or encumbrance of
stock or other ownership interest as
collateral, including seller-financed
transactions, does not affect the un-
conditional nature of ownership if the
terms follow normal commercial prac-
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tices and the owner retains control ab-
sent violations of the terms.

(2) In determining unconditional
ownership, SBA will disregard any
unexercised stock options or similar
agreements held by qualifying vet-
erans. However, any unexercised stock
options or similar agreements (includ-
ing rights to convert non-voting stock
or debentures into voting stock) held
by non-veterans will be treated as exer-
cised, except for any ownership inter-
ests which are held by investment com-
panies licensed under 15 U.S.C. 681 et.
seq.

(3) A right of first refusal granting
the non-qualifying-veteran the con-
tractual right to purchase the owner-
ship interests of the qualifying vet-
eran, does not affect the unconditional
nature of ownership, if the terms fol-
low normal commercial practices. If
those rights are exercised by the non-
qualifying-veteran, a Participant must
notify SBA in accordance with §128.307.
If the exercise of those rights results in
the qualifying veteran(s) owning less
than 51% of the concern, SBA will ini-
tiate decertification pursuant to
§128.310.

(c) Ownership of a partnership. In the
case of a concern that is a partnership,
at least 51% of aggregate voting inter-
est must be unconditionally owned by
one or more qualifying veterans. The
ownership must be reflected in the con-
cern’s partnership agreement.

(d) Ownership of a limited liability com-
pany. In the case of a concern which is
a limited liability company, at least
51% of each class of member interest
must be unconditionally owned by one
or more qualifying veterans.

(e) Ownership of a corporation. In the
case of a concern which is a corpora-
tion, at least 51% of the aggregate of
all stock outstanding and at least 51%
of each class of voting stock out-
standing must be unconditionally
owned by one or more qualifying vet-
erans. In the case of a publicly-owned
business, not less than 51 percent of the
stock (not including any stock owned
by an ESOP) must be unconditionally
owned by one or more qualifying vet-
erans.

(f) Change of ownership. A Participant
may change its ownership or business
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structure so long as one or more quali-
fying veterans own and control it after
the change. A Participant must notify
SBA of a change of ownership in ac-
cordance with §128.307 and attest to its
continued eligibility.

(g) Dividends and distributions. One or
more qualifying veterans must be enti-
tled to receive:

(1) At least 51 percent of the annual
distribution of profits paid to the own-
ers of a corporation, partnership, or
limited liability company concern, and
a qualifying veteran’s ability to share
in the profits of the concern must be
commensurate with the extent of his/
her ownership interest in that concern.

(2) 100 percent of the value of each
share of stock owned by them in the
event that the stock or member inter-
est is sold;

(3) At least 51 percent of the retained
earnings of the concern and 100 percent
of the unencumbered value of each
share of stock or member interest
owned in the event of dissolution of the
corporation, partnership, or limited 1li-
ability company; and

(h) Community property. Ownership
will be determined without regard to
community property laws.

(1) Surviving spouse. (1) A small busi-
ness concern owned and controlled by
one or more service-disabled veterans
immediately prior to the death of a
service-disabled veteran who was the
owner of the concern, the death of
whom causes the concern to be less
than 51 percent owned by one or more
service-disabled veterans, will continue
to qualify as a small business concern
owned and controlled by service-dis-
abled veterans during the time period
specified in paragraph (i)(2) of this sec-
tion if:

(i) The surviving spouse of the de-
ceased veteran acquires such veteran’s
ownership interest in such concern;

(ii) Such veteran had a service-con-
nected disability (as defined in 38
U.S.C. 101(16)); and

(iii) For a Participant, immediately
prior to the death of such veteran, and
during the period described in para-
graph (i)(2) of this section, the small
business concern is included in the cer-
tification database.

(2) The time period described in para-
graph (i)(1)(iii) of this section is the

§128.203

time period beginning on the date of
the veteran’s death and ending on the
earlier of—

(i) The date on which the surviving
spouse remarries;

(ii) The date on which the surviving
spouse relinquishes an ownership inter-
est in the small business concern;

(iii) In the case of a surviving spouse
of a veteran with a service-connected
disability rated as 100 percent disabling
or who dies as a result of a service-con-
nected disability, 10 years after the
date of the death of the veteran; or

(iv) In the case of a surviving spouse
of a veteran with a service-connected
disability rated as less than 100 percent
disabling who does not die as a result
of a service-connected disability, 3
years after the date of the death of the
veteran.

EFFECTIVE DATE NOTE: Amendments to
§128.202 were published at 89 FR 102508, Dec.
17, 2024, effective Jan. 16, 2025.

§128.203 Who does SBA consider to
control a VOSB or SDVOSB?

(a) General. To be an eligible VOSB,
the management and daily business op-
erations of the concern must be con-
trolled by one or more veterans. To be
an eligible SDVOSB, the management
and daily business operations of the
concern must be controlled by one or
more service-disabled veterans (or in
the case of a veteran with permanent
and severe disability, the spouse or per-
manent caregiver of such veteran).
Control by one or more qualifying vet-
erans means that one or more quali-
fying veterans controls both the long-
term decision-making and the day-to-
day operations of the Applicant or Par-
ticipant.

(b) Managerial position and experience.
A qualifying veteran must hold the
highest officer position in the concern
(usually President or Chief Executive
Officer) and must have managerial ex-
perience of the extent and complexity
needed to control the concern. The
qualifying veteran need not have the
technical expertise or possess the re-
quired license to be found to control of
the concern if the qualifying veteran
can demonstrate that he or she has ul-
timate managerial and supervisory
control over those who possess the re-
quired licenses or technical expertise.
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(c) Control over a partnership. In the
case of a partnership, one or more
qualifying veterans must serve as gen-
eral partners, with control over all
partnership decisions.

(d) Control over a limited liability com-
pany. In the case of a limited liability
company, one or more qualifying vet-
erans must serve as managing mem-
bers, with control over all decisions of
the limited liability company.

(e) Control over a corporation. One or
more qualifying veterans must control
the Board of Directors of the concern.

(1) SBA will deem qualifying vet-
erans to control the Board of Directors
where:

(i) One qualifying veteran owns 100%
of all voting stock and is on the Board
of Directors;

(ii) One qualifying veteran owns at
least 51% of all voting stock, the quali-
fying veteran is on the Board of Direc-
tors, and no supermajority voting re-
quirements exist for shareholders to
approve corporation actions. Where
supermajority voting requirements are
provided for in the concern’s articles of
incorporation, its by-laws, or by state
law, the qualifying veteran must own
at least the percent of the voting stock
needed to overcome any such super-
majority voting requirements; or

(iii) Two or more qualifying veterans
together own at least 51% of all voting
stock, each such qualifying veteran is
on the Board of Directors, no super-
majority voting requirements exist,
and the qualifying veteran share-
holders can demonstrate that they
have made enforceable arrangements
to permit one qualifying veteran to
vote the stock of all qualifying vet-
erans as a block without a shareholder
meeting. Where the concern has super-
majority voting requirements, the
qualifying veteran shareholders must
own at least that percentage of voting
stock needed to overcome any such
supermajority ownership requirements.

(2) Where a concern does not meet
the requirements set forth in para-
graph (e)(1) of this section, the quali-
fying veteran(s) must control the
Board of Directors through actual
numbers of voting directors or, where
permitted by state 1law, through
weighted voting (e.g., in a concern hav-
ing a two-person Board of Directors
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where one individual on the Board is a
qualifying veteran and one is not, the
qualifying veteran vote must be
weighted—worth more than one vote—
in order for the concern to be eligible).
Where a concern seeks to comply with
this paragraph (e)(2):

(i) Provisions for the establishment
of a quorum cannot permit non-quali-
fying-veteran Directors to control the
Board of Directors, directly or indi-
rectly; and

(ii) Any Executive Committee of Di-
rectors must be controlled by quali-
fying veteran Directors unless the Ex-
ecutive Committee can only make rec-
ommendations to and cannot independ-
ently exercise the authority of the
Board of Directors.

(iii) Non-qualifying-veterans may be
found to control or have the power to
control in circumstances where non-
qualifying-veterans control the Board
of Directors of the Applicant or Partic-
ipant, either directly through majority
voting membership, or indirectly,
where the by-laws allow non-quali-
fying-veterans to prevent a quorum or
block actions proposed by the quali-
fying veterans.

(3) Non-voting, advisory, or honorary
Directors may be appointed without af-
fecting qualifying veterans’ control of
the Board of Directors.

(4) Arrangements regarding the
structure and voting rights of the
Board of Directors must comply with
applicable state law.

(f) Supermajority requirements. One or
more qualifying veteran(s) must meet
all supermajority voting requirements
regarding the management and daily
business operations of the concern, re-
gardless of the legal structure of the
firm. An Applicant must inform the
SBA, when applicable, of any super-
majority voting requirements provided
for in its articles of incorporation, its
by-laws, by state law, or otherwise.
Similarly, after being certified, a Par-
ticipant must inform the SBA of
changes regarding supermajority vot-
ing requirements.

(g) Unezxercised rights. A qualifying
veteran’s unexercised right to cause a
change in the control or management
of the concern does not in itself con-
stitute control, regardless of how
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quickly or easily the right could be ex-
ercised.

(h) Limitations on control by non-quali-
fying-veterans. (1) A non-qualifying-vet-
eran must not:

(i) Exercise actual control or have
the power to control the concern;

(ii) Have business relationships that
cause such dependence that the quali-
fying veteran cannot exercise inde-
pendent business judgment without
great economic risk;

(iii) Control the Applicant or Partici-
pant through 1loan arrangements
(which does not include providing a
loan guaranty on commercially reason-
able terms);

(iv) Provide critical financial or
bonding support or a critical license to
the Applicant or Participant, which di-
rectly or indirectly allows the non-
qualifying-veteran significantly to in-
fluence business decisions of the quali-
fying veteran.

(2) A non-qualifying-veteran may be
involved in the management of the
concern, and may be a stockholder,
partner, limited liability member, offi-
cer, and/or director of the concern.
However, a non-qualifying-veteran gen-
erally may not:

(i) Be a former employer, or a prin-
cipal of a former employer, of any
qualifying veteran, unless the concern
demonstrates that the relationship be-
tween the former employer or principal
and the qualifying veteran does not
give the former employer actual con-
trol or the potential to control the Ap-
plicant or Participant and such rela-
tionship is in the best interests of the
concern; or

(ii) Receive compensation from the
concern in any form as a director, offi-
cer, or employee, that exceeds the com-
pensation to be received by the quali-
fying veteran who holds the highest of-
ficer position (usually Chief Executive
Officer or President), unless the con-
cern demonstrates that the compensa-
tion to be received by the non-quali-
fying veteran is commercially reason-
able or that the qualifying veteran has
elected to take lower compensation to
benefit the concern.

(1) Limitation on outside employment.
The qualifying veteran who holds the
highest officer position of the business
concern may not engage in outside em-
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ployment that prevent the qualifying
veteran from devoting the time and at-
tention to the concern necessary to
control its management and daily busi-
ness operations. A qualifying veteran
generally must devote full-time during
the business’s normal hours of oper-
ations, unless the concern dem-
onstrates that the qualifying veteran
has ultimate managerial and super-
visory control over both the long-term
decision making and day-to-day man-
agement of the concern. Where a quali-
fying veteran claiming to control a
business concern devotes fewer hours
to the business than its normal hours
of operation, SBA will assume that the
qualifying veteran does not control the
concern, unless the concern dem-
onstrates that the qualifying veteran
has ultimate managerial and super-
visory control over both the long-term
decision making and day-to-day man-
agement of the business.

(j) Exception for extraordinary cir-
cumstances. SBA will not find that a
lack of control exists where a quali-
fying veteran does not have the unilat-
eral power and authority to make deci-
sions regarding the following extraor-
dinary circumstances:

(1) Adding a new equity stakeholder;

(2) Dissolution of the company;

(3) Sale of the company or all assets
of the company;

(4) The merger of the company; and

(5) Company declaring bankruptcy.

(K) Ezxception for active duty. Notwith-
standing the requirements of this sec-
tion, where a qualifying veteran is a re-
serve component member in the United
States military who has been called to
active duty, the concern may elect to
designate in writing one or more indi-
viduals to control the concern on be-
half of the qualifying veteran during
the period of active duty. The concern
must keep records evidencing the
qualifying veteran’s active duty status
and the written designation of control
and provide those documents to SBA.

[87 FR 73412, Nov. 29, 2022, as amended at 88
FR 26216, Apr. 27, 2023]

EFFECTIVE DATE NOTE: Amendments to
§128.203 were published at 89 FR 96094, Dec. 4,
2024, effective Jan. 3, 2025, and at 89 FR
102508, Dec. 17, 2024, effective Jan. 16, 2025.
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§128.204 What size standards apply to
VOSBs and SDVOSBs?

(a) Time of certification. At the time of
certification, a VOSB or SDVOSB must
be a small business under the size
standard corresponding to any NAICS
code listed in its SAM profile. If SBA is
unable to verify that an Applicant is
small, SBA may deny the concern’s ap-
plication as a certified VOSB or
SDVOSB, or SBA may request a formal
size determination pursuant to part 121
of this chapter.

(b) Time of contract offer. In connec-
tion with a VOSB or SDVOSB contract,
a VOSB or SDVOSB must be small
under the size standard corresponding
to the NAICS code assigned to the con-
tract at the time it submits its initial
offer or response which includes price.
To be eligible for a VOSB or SDVOSB
multiple award contract, a VOSB or
SDVOSB must be small pursuant to
the requirements of §121.404(a)(1) of
this chapter. If the contracting officer
is unable to verify that the VOSB or
SDVOSB is small, the contracting offi-
cer should submit a size protest to SBA
in accordance with part 121 of this
chapter.

EFFECTIVE DATE NOTE: Amendments to
§128.204 were published at 89 FR 102509, Dec.
17, 2024, effective Jan. 16, 2025.

Subpart C—Certification of VOSB
or SDVOSB Status

§128.300 How is a concern certified as
a VOSB or SDVOSB?

A concern must apply to SBA for cer-
tification as a VOSB or SDVOSB. The
concern must submit evidence that it
is a small business owned and con-
trolled by one or more qualifying vet-
erans. SBA will consider the informa-
tion provided by the concern in order
to determine whether the concern
qualifies. If SBA determines that a
concern meets the eligibility require-
ments of a VOSB or SDVOSB, it will
notify the concern and designate the
concern as a certified VOSB or
SDVOSB in the certification database.

§128.301 Where must an application
be filed?

An application for certification as a
VOSB or SDVOSB must be electroni-

13 CFR Ch. | (1-1-25 Edition)

cally filed according to the instruc-
tions on SBA’s website at www.sba.gov.
Upon receipt of the Applicant’s elec-
tronic submission, an acknowledgment
message will be dispatched to the con-
cern containing estimated processing
time and other information.

EFFECTIVE DATE NOTE: Amendments to
§128.301 were published at 89 FR 102509, Dec.
17, 2024, effective Jan. 16, 2025.

§128.302 How does SBA process appli-
cations for certification?

(a) SBA’s Director of Government
Contracting (D/GC) (or designee) is au-
thorized to approve or deny applica-
tions for certification as a VOSB or
SDVOSB.

(b) SBA, in its sole discretion, may
request clarification of information re-
lating to eligibility at any time in the
eligibility determination process. SBA
will take into account any clarifica-
tions made by an Applicant in response
to such a request.

(c) SBA, in its sole discretion, may
request additional documentation at
any time in the eligibility determina-
tion process. Failure to adequately re-
spond to the documentation request
shall constitute grounds for a denial. If
an Applicant does not provide re-
quested information within the allot-
ted time provided by SBA, or if it sub-
mits incomplete information, SBA may
draw an adverse inference and presume
that the information that the Appli-
cant failed to provide would dem-
onstrate ineligibility and deny certifi-
cation on this basis.

(d) An Applicant’s eligibility will be
based on the totality of circumstances,
including facts set forth in the applica-
tion, supporting documentation, any
information received in response to
any SBA request for clarification, any
independent research conducted by
SBA, and any changed circumstances.
The Applicant bears the burden of
proof to demonstrate its eligibility as a
VOSB or SDVOSB.

(1) If a concern submits inconsistent
information that results in SBA’s in-
ability to determine the concern’s
compliance with any of the VOSB or
SDVOSB eligibility requirements, SBA
will decline the concern’s application.
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(2) If, during the processing of an ap-
plication, SBA determines that an ap-
plicant has knowingly submitted false
information, regardless of whether cor-
rect information would cause SBA to
deny the application, and regardless of
whether correct information was given
to SBA in accompanying documents,
SBA will deny the application.

(e) The Applicant must inform SBA
of any changed circumstances that
occur during its application review and
that could affect its eligibility for the
program (e.g., change in gsize status,
ownership, or control, filing of bank-
ruptcy, or calling to active duty) and
may withdraw its application at that
time. Changed circumstances will be
considered by SBA in determining an
Applicant’s eligibility and may con-
stitute grounds for denial of the appli-
cation. The D/GC may propose decerti-
fication for any VOSB or SDVOSB that
failed to inform SBA of any changed
circumstances that affected its eligi-
bility for the program during the proc-
essing of the application.

(f) The decision of the D/GC to ap-
prove or deny an application will be in
writing. A decision to deny -certifi-
cation status will state the specific
reason(s) for denial and will inform the
Applicant of any appeal rights.

(1) If SBA denies a business concern’s
application for VOSB or SDVOSB cer-
tification, within two days of SBA’s de-
nial becoming a final agency decision,
the applicant concern must update its
VOSB or SDVOSB self-certification
status in the System for Award Man-
agement (or any successor system) to
reflect that the concern is not an eligi-
ble VOSB or SDVOSB.

(i) If an applicant appeals the D/GC’s
denial decision to SBA’s Office of Hear-
ings and Appeals (OHA) in accordance
with part 134 of this chapter and OHA
affirms the ineligibility determination,
the two-day requirement applies imme-
diately upon OHA’s final decision.

(ii) If an applicant does not appeal
the D/GC’s denial decision to OHA, the
two-day requirement begins 10 business
days after receipt of the D/GC’s denial.

(2) If a business concern fails to up-
date its VOSB or SDVOSB self-certifi-
cation status in the System for Award
Management (or any successor system)
after a final SBA decision, SBA will
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make such update within two days of
the business’s failure to do so.

(g) If the D/GC approves the applica-
tion, the period of program eligibility
will be specified in the concern’s cer-
tification letter.

(h) SBA will send a copy of the deci-
sion letter to the electronic mail ad-
dress provided with the application.
SBA will consider any decision sent to
this electronic mail address provided
to have been received by the applicant
concern. It is the responsibility of the
Applicant to ensure all contact infor-
mation is current in the certification
database.

[87 FR 73412, Nov. 29, 2022, as amended at 88
FR 26216, Apr. 27, 2023; 88 FR 42592, July 3,
2023]

EFFECTIVE DATE NOTE: Amendments to
§128.302 were published at 89 FR 102509, Dec.
17, 2024, effective Jan. 16, 2025.

§128.303 What must a concern submit
to apply for VOSB or SDVOSB cer-
tification?

(a) To be certified by SBA as a VOSB
or SDVOSB, a concern must provide
documents and information dem-
onstrating that it is owned and con-
trolled by one or more qualifying vet-
erans and qualifies as a small business
concern as defined in part 121 of this
chapter under the size standard cor-
responding to any NAICS code listed in
its SAM profile. A list of the minimum
required documents that must be sub-
mitted can be found on SBA’s website
at www.sba.gov on or before January 1,
2023.

(b) Where an Applicant small busi-
ness concern is a participant in the 8(a)
Business Development (BD) Program
and the individual upon whom 8(a) BD
Program eligibility is based is a quali-
fying veteran, the Applicant may use
documentation of its most recent an-
nual review, or documentation of its
8(a) BD Program acceptance if it has
not yet had an annual review, in sup-
port of its application for certification
as a VOSB or SDVOSB. An Applicant
must certify that there have been no
material changes in its ownership or
control since its 8(a) BD Program cer-
tification or annual review and dem-
onstrate that the individual(s) who
own and control it are qualifying vet-
erans.
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(c) A small business concern that is
certified by the WOSB/EDWOSB Pro-
gram and the individual(s) upon whom
WOSB/EDWOSB Program eligibility is
based is one or more qualifying vet-
erans may use documentation of its
most recent annual recertification, or
documentation of its acceptance in
support of its application for certifi-
cation. An Applicant must certify that
there are no material changes in its
ownership or control since its WOSB
certification or recertification and
demonstrate that the individuals who
own and control it are qualifying vet-
erans.

(d) If a concern was decertified or
previously denied certification from
the Veteran Small Business Certifi-
cation Program within the past 3
years, it must include with its applica-
tion for certification a full explanation
of why it was decertified or denied cer-
tification, and what, if any, changes
have been made. If SBA is not satisfied
with the explanation provided, SBA
will deny the concern.

(e) If the concern was decertified for
failure to notify SBA of a material
change affecting its eligibility pursu-
ant to §128.307, it must include with its
application for certification a full ex-
planation of why it failed to notify
SBA of the material change. If SBA is
not satisfied with the explanation pro-
vided, SBA will deny the concern.

(f) Participants must retain docu-
mentation demonstrating satisfaction
of all qualifying requirements during
the entire period of participation.

§128.304 Can an Applicant appeal
SBA’s initial decision to deny an ap-
plication?

An Applicant may appeal SBA’s deci-
sion to deny an application for certifi-
cation as a VOSB or SDVOSB by filing
an appeal with the SBA’s Office of
Hearings and Appeals (OHA) in accord-
ance with part 134 of this chapter. A
denial or decertification based on the
failure to provide sufficient evidence of
the qualifying individual’s status as a
veteran or a service-disabled veteran is
not subject to appeal to OHA.
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§128.305 Can an Applicant or Partici-
pant reapply for certification after
a denied -certification or decerti-
fication?

An Applicant that SBA denied cer-
tification or a Participant that SBA
has decertified may submit an applica-
tion for certification no sooner than
ninety (90) calendar days from the date
of final agency decision (i.e., the SBA
decision if no appeal is filed or the de-
cision of SBA’s OHA where an appeal is
filed pursuant to §128.304) if it believes
that it has overcome all of the reasons
for denial or decertification and is cur-
rently eligible.

EFFECTIVE DATE NOTE: Amendments to
§128.305 were published at 89 FR 102509, Dec.
17, 2024, effective Jan. 16, 2025.

§128.306 How does a concern maintain
its VOSB or SDVOSB certification?

(a) Any Participant seeking to re-
main certified must recertify its eligi-
bility every 3 years. There is no limita-
tion on the number of times a business
may recertify. Participants may recer-
tify within 120 calendar days prior to
the termination of their eligibility pe-
riod. If the concern fails to recertify,
SBA may decertify the firm at the end
of their eligibility period.

(b) The Participant must maintain
its eligibility during its participation
in the program and must inform SBA
of any changes that may affect its eli-
gibility within 30 calendar days in ac-
cordance with §128.307.

(c) The Participant must respond to
any program examination initiated by
SBA to remain a certified VOSB or
SDVOSB.

(d) At the discretion of the Adminis-
trator (or designee), a Participant’s eli-
gibility period may be extended by a
period of up to one year.

EFFECTIVE DATE NOTE: Amendments to
§128.306 were published at 89 FR 102509, Dec.
17, 2024, effective Jan. 16, 2025.

§128.307 What are a Participant’s on-
going obligations to SBA?

Once certified, a VOSB or SDVOSB
must notify SBA of any material
changes that could affect its eligi-
bility, within 30 calendar days of any
such change, and attest to its contin-
ued eligibility. Material changes in-
clude, but are not limited to, a change
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in the firm’s ownership, business struc-
ture, or control, filing of bankruptcy,
or change in active duty status. The
method for notifying SBA can be found
on SBA’s web page. A concern’s failure
to notify SBA of a material change
may result in decertification, pursuant
to §128.310. In addition, SBA may seek
the imposition of penalties under
§128.600.

§128.308 What is a program examina-
tion and what will SBA examine?

(a) General. A program examination
is an investigation by SBA officials,
which verifies the accuracy of any
statement or information provided by a
certified Participant. SBA may verify
that the Participant currently meets
the eligibility requirements of this
part and that it met such requirements
at the time of its application. An ex-
amination may be conducted on a ran-
dom, unannounced basis, or upon re-
ceipt of specific and credible informa-
tion alleging that a Participant did not
meet the eligibility requirements in
this part when it was certified or no
longer meets all of those requirements.

(b) Scope of examination. SBA may re-
view any information related to the
concern’s eligibility including, but not
limited to, documentation related to
the firm’s legal structure, ownership,
and control. Examiners may review
any information previously provided to
SBA and any additional information
requested by SBA at the time of pro-
gram examination. SBA may draw an
adverse inference from a concern’s fail-
ure to cooperate with a program exam-
ination or provide requested informa-
tion and assume that the information
that the concern failed to provide
would demonstrate ineligibility, and
decertify on this basis pursuant to
§128.310.

(c) Outcome of examination. Upon its
completion of the examination, SBA
will issue a written decision.

(1) If SBA finds that the Participant
does not qualify as a VOSB or
SDVOSB, the procedures at §128.310
will apply, except as provided in
§128.201.

(2) If SBA finds that the Participant
continues to qualify as a VOSB or
SDVOSB, the original eligibility period
remains in effect.
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§128.309 What are the ways a Partici-
pant may exit the Veteran Small
Business Certification Program?

(a) Voluntary withdrawal. A Partici-
pant may voluntarily withdraw from
the Veteran Small Business Certifi-
cation Program at any time. Once a
concern notifies SBA that it seeks to
voluntarily withdraw from the pro-
gram, SBA will decertify the concern
and remove its designation as a cer-
tified VOSB or SDVOSB in the certifi-
cation database. The concern may re-
apply for SDVOSB or VOSB certifi-
cation ninety (90) calendar days after
the date of decertification. At re-
application, the concern must dem-
onstrate that it meets all eligibility re-
quirements.

(b) Decertification by SBA. SBA may
decertify a Participant and remove its
designation as a VOSB or SDVOSB in
the certification database in accord-
ance with §128.310. The concern may re-
apply for certification ninety (90) cal-
endar days after the date of decerti-
fication. At reapplication, the concern
must demonstrate that it meets all eli-
gibility requirements.

(¢c) Decertification pursuant to a pro-
test. Any certified VOSB or SDVOSB
that is found to be ineligible through a
VOSB or SDVOSB status protest deci-
sion will be immediately removed from
the certification database. The concern
may reapply for certification ninety
(90) calendar days after the date of de-
certification. At reapplication, the
concern must demonstrate that it
meets all eligibility requirements.

(d) Decertification due to suspension or
debarment. SBA may decertify a Partic-
ipant immediately upon notice that
the Participant or any of its owners
has an active exclusion in SAM, pursu-
ant to §128.201.

EFFECTIVE DATE NOTE: Amendments to
§128.309 were published at 89 FR 102509, Dec.
17, 2024, effective Jan. 16, 2025.

§128.310 What are the procedures for
decertification?

(a) Proposed decertification. If SBA has
information indicating that a Partici-
pant may not meet the eligibility re-
quirements of this part, SBA may pro-
pose decertification of the concern.
The notice of proposed decertification
will notify the concern that it has 30
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calendar days from the date it receives
the letter to submit a written response
to SBA explaining why the proposed
ground(s) should not justify decerti-
fication. SBA will consider that writ-
ten notice was provided if SBA sends
the notice of proposed decertification
to the concern at an email address in
the Participant’s certification data-
base profile.

(b) Response to proposed decertification.
The Participant must submit a written
response to the notice of proposed de-
certification within the timeframe
specified in the notice. In this re-
sponse, the Participant must rebut
each of the reasons set forth by SBA in
the notice of proposed decertification,
and where appropriate, the rebuttal
must include documents showing that
the concern is eligible as of the date
specified in the notice. If a Participant
fails to cooperate with SBA or fails to
provide the information requested,
SBA may draw an adverse inference
and assume that the information that
the concern failed to provide would
demonstrate ineligibility.

(c) Decision. SBA will review the re-
sponse and determine whether the Par-
ticipant remains eligible. If SBA deter-
mines that the Participant is not eligi-
ble, the D/GC will issue a notice of de-
certification. The notice will set forth
the specific facts and reasons for the
decision, notify the concern of the
right to appeal, and will advise the
concern that it may re-apply after it
has met all eligibility criteria in this
part and completed the waiting period
as set forth in §128.305(a). If SBA finds
that the concern is eligible, the Partic-
ipant will continue to be designated as
a VOSB or SDVOSB in the certification
database.

(d) Decertification due to submission of
false information. If SBA discovers that
a VOSB/SDVOSB or its representative
knowingly submitted false informa-
tion, SBA will propose the firm for de-
certification. In addition, SBA will
refer the matter to the SBA Office of
Inspector General for review and may
request that Government-wide debar-
ment or suspension proceedings be ini-
tiated by the agency.

(e) Effect of decertification. On the ef-
fective date of a concern’s decertifica-
tion, SBA will remove its designation
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as a certified VOSB or SDVOSB in the
certification database. However, such
concern is obligated to perform pre-
viously awarded contracts to the com-
pletion of their existing term of per-
formance.

(f) Appeals. A concern that has been
decertified pursuant to this section
may file an appeal with OHA in accord-
ance with part 134 of this chapter. The
decision on the appeal shall be final. If
no appeal is filed, the D/GC’s decision
is the final agency decision.

[87 FR 73412, Nov. 29, 2022, as amended at 88
FR 26216, Apr. 27, 2023]

EFFECTIVE DATE NOTE: Amendments to
§128.310 were published at 89 FR 102509, Dec.
17, 2024, effective Jan. 16, 2025.

Subpart D—Federal Contract
Assistance

§128.400 What are VOSB and SDVOSB
contracts?

(a) VOSB contracts are exclusively
VA procurements, including prime con-
tracts and subcontracts for which the
VA is the procuring agency. For VA
procurements, the VAAR (48 CFR chap-
ter 8) specifically governs requirements
exclusive to VA prime and subcon-
tracting actions. The VAAR supple-
ments the Federal Acquisition Regula-
tion (FAR), which contains guidance
applicable to most Federal agencies.

(b) SDVOSB contracts, including
Multiple Award Contracts (see §125.1 of
this chapter), are contracts available
to an SDVOSB through any of the fol-
lowing procurement methods:

(1) Sole source awards to an
SDVOSB;

(2) Set-aside awards, including par-
tial set-asides, based on competition
restricted to SDVOSBSs;

(3) Awards based on a reserve for
SDVOSBs in a solicitation for a Mul-
tiple Award Contract (see §125.1 of this
chapter); or

(4) Orders set aside for SDVOSBs
against a Multiple Award Contract,
which had been awarded in full and
open competition or as a small busi-
ness set-aside.
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§128.401 What requirements must a
VOSB or SDVOSB meet to submit
an offer on a contract?

(a) Certification requirement. Only cer-
tified VOSBs and SDVOSBs are eligible
to submit an offer on a specific VOSB
or SDVOSB requirement. The concern
must qualify as a small business con-
cern under the size standard cor-
responding to the NAICS code assigned
to the contract and be a certified VOSB
or SDVOSB at the time of initial offer
or response which includes price. Any
small business concern that submits a
complete certification application with
to SBA on or before December 31, 2023,
shall be eligible to self-certify for
SDVOSB sole source or set-aside con-
tracts (other than VA contracts) until
SBA declines or approves the concern’s
application. Any small business con-
cern that does not submit to SBA a
complete SDVOSB certification appli-
cation to SBA on or before December
31, 2023, will no longer be eligible to
self-certify for SDVOSB sole source or
set-aside contracts effective January 1,
2024.

(b) Joint wventures. A joint venture
may submit an offer for a VOSB or
SDVOSB contract if the joint venture
meets the requirements set forth in
§128.402.

(c) Non-manufacturers. A certified
VOSB or SDVOSB that is a non-manu-
facturer may submit an offer on a
VOSB or SDVOSB contract for supplies
if it meets the requirements of the non-
manufacturer rule set forth at
§121.406(b)(1) of this chapter.

(d) Multiple Award Contracts—(1)
VOSB or SDVOSB status. With respect
to Multiple Award Contracts, orders
issued against a Multiple Award Con-
tract, and Blanket Purchase Agree-
ments issued against a Multiple Award
Contract:

(i) SBA determines a VOSB or
SDVOSB’s eligibility for the under-
lying Multiple Award Contract as of
the date a business concern certifies its
status as a certified VOSB or SDVOSB
as part of its initial offer or response
which includes price, unless the firm
was required to recertify under para-
graph (e) of this section.

(A) Unrestricted Multiple Award Con-
tracts or set-aside Multiple Award Con-
tracts for other than VOSB or SDVOSB.
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For an unrestricted Multiple Award
Contract or other Multiple Award Con-
tract not specifically set aside for
VOSBs or SDVOSBs, if a business con-
cern is a certified VOSB or SDVOSB at
the time of offer and contract-level re-
certification for the Multiple Award
Contract, it is a VOSB or SDVOSB for
goaling purposes for each order issued
against the contract, unless a con-
tracting officer requests recertification
as a VOSB or SDVOSB for a specific
order or Blanket Purchase Agreement
or a contracting officer sets aside an
order exclusively for VOSBs or
SDVOSBs. Except for orders and Blan-
ket Purchase Agreements issued under
any Federal Supply Schedule contract,
if an order or a Blanket Purchase
Agreement under an unrestricted Mul-
tiple Award Contract is set aside exclu-
sively for VOSBs or SDVOSBs, a con-
cern must be a certified VOSB or
SDVOSB at the time it submits its ini-
tial offer or response which includes
price, for the particular order or Blan-
ket Purchase Agreement. However,
where the underlying Multiple Award
Contract has been awarded to a pool of
concerns for which certified VOSB or
SDVOSB status is required, if an order
or a Blanket Purchase Agreement
under that Multiple Award Contract is
set aside exclusively for concerns in
the certified VOSB or SDVOSB pool,
concerns need not recertify their sta-
tus as VOSBs or SDVOSBs (unless a
contracting officer requests size cer-
tifications with respect to a specific
order or Blanket Purchase Agreement).

(B) VOSB or SDVOSB set-aside Mul-
tiple Award Contracts. For a Multiple
Award Contract that is specifically set
aside for VOSBs or SDVOSBs, if a busi-
ness concern is a certified VOSB or
SDVOSB at the time of offer and con-
tract-level recertification for the Mul-
tiple Award Contract, it is a VOSB or
SDVOSB for each order issued against
the contract, unless a contracting offi-
cer requests recertification as a VOSB
or SDVOSB for a specific order or Blan-
ket Purchase Agreement.

(ii) SBA will determine VOSB or
SDVOSB status at the time of initial
offer or response which includes price,
for an order or an Agreement issued
against a Multiple Award Contract, if
the contracting officer requests a new
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VOSB or SDVOSB certification for the
order or Agreement.

(iii) For an indefinite delivery, in-
definite quantity (IDIQ), Multiple
Award Contract, where concerns are
not required to submit price as part of
the offer for the IDIQ contract, size
will be determined as of the date of ini-
tial offer, which may not include price.

(2) Total set-aside contracts. The cer-
tified VOSB or SDVOSB must comply
with the applicable limitations on sub-
contracting provisions (see §125.6 of
this chapter) and the nonmanufacturer
rule (see §121.406(b) of this chapter), if
applicable, in the performance of a con-
tract totally set aside for VOSBs or
SDVOSBs. However, contracting offi-
cers, in their discretion, may require a
concern to perform the applicable
amount of work or comply with the
nonmanufacturer rule for each order
awarded under the contract.

(3) Partial set-aside contracts. For or-
ders awarded under a partial set-aside
contract, the certified VOSB or
SDVOSB must comply with the appli-
cable limitations on subcontracting
provisions (see §125.6 of this chapter)
and the nonmanufacturer rule (see
§121.406(b) of this chapter), if applica-
ble, during each performance period of
the contract (e.g., during the base term
and then during each option period
thereafter). For orders awarded under
the non-set-aside portion, the VOSB or
SDVOSB need not comply with any
limitations on subcontracting or non-
manufacturer rule requirements. How-
ever, contracting officers, in their dis-
cretion, may require a concern to per-
form the applicable amount of work or
comply with the nonmanufacturer rule
for each order awarded under the con-
tract.

(4) Orders. The certified VOSB or
SDVOSB must comply with the appli-
cable limitations on subcontracting
provisions (see §125.6 of this chapter)
and the nonmanufacturer rule (see
§121.406(b) of this chapter), if applica-
ble, in the performance of each indi-
vidual order that has been set aside for
VOSBs or SDVOSBs.

(5) Reserves. The certified VOSB or
SDVOSB must comply with the appli-
cable limitations on subcontracting
provisions (see §125.6 of this chapter)
and the nonmanufacturer rule (see
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§121.406(b) of this chapter), if applica-
ble, in the performance of an order that
is set aside for VOSBs or SDVOSBs.
However, the VOSB or SDVOSB will
not have to comply with the limita-
tions on subcontracting provisions and
the nonmanufacturer rule for any order
issued against the Multiple Award Con-
tract if the order is competed among
VOSBs or SDVOSBs, and other-than-
small business concerns.

(e) Recertification. (1) A Participant
that qualifies as a VOSB or SDVOSB at
the time of initial offer response which
includes price, including a Multiple
Award Contract, is generally consid-
ered to be a VOSB or SDVOSB
throughout the life of that contract.
This means that if a VOSB or SDVOSB
is certified at the time of initial offer
for a Multiple Award Contract, then it
will be considered a VOSB or SDVOSB
for each order issued against the con-
tract, unless a contracting officer re-
quests a new VOSB or SDVOSB eligi-
bility review in connection with a spe-
cific order. Where a concern is later de-
certified from the Veteran-Owned
Small Business Contracting Program,
the procuring agency may exercise op-
tions and still count the award as an
award to a VOSB or SDVOSB. For a
Multiple Award Contract, a concern
that has been decertified from the Vet-
eran-Owned Small Business Con-
tracting Program may still be issued
orders as a VOSB or SDVOSB unless
the contracting officer requests recer-
tification of VOSB or SDVOSB status
in connection with the order. However,
the following exceptions apply to this
paragraph (e)(1):

(i) Where a contract is novated to an-
other business concern, the concern
that will continue performance on the
contract must recertify its status as a
VOSB or SDVOSB to the procuring
agency or inform the procuring agency
that it does not qualify as a VOSB or
SDVOSB within 30 calendar days of the
novation approval. If the concern is not
a VOSB or SDVOSB, the agency can no
longer count the options or orders
issued pursuant to the contract from
that point forward towards its VOSB or
SDVOSB goals.
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(ii) Where a concern that is per-
forming a contract acquires, is ac-
quired by, or merges with another con-
cern and contract novation is not re-
quired, the concern must, within 30
days of the transaction becoming final,
recertify its VOSB or SDVOSB status
to the procuring agency or inform the
procuring agency that it no longer
qualifies as a VOSB or SDVOSB. If the
contractor is not a VOSB or SDVOSB,
the agency can no longer count the op-
tions or orders issued pursuant to the
contract from that point forward to-
wards its VOSB or SDVOSB goals. The
agency and the contractor must imme-
diately revise all applicable Federal
contract databases to reflect the new
status.

(iii) Where there has been a VOSB or
SDVOSB status protest on the solicita-
tion or contract, part 134 of this chap-
ter describes the effect of the status de-
termination on the contract award.

(2) For the purposes of VOSB or
SDVOSB contracts (including Multiple
Award Contracts) with durations of
more than five years (including op-
tions), a contracting officer must re-
quest that a business concern recertify
its VOSB or SDVOSB status no more
than 120 calendar days prior to the end
of the fifth year of the contract, and no
more than 120 calendar days prior to
exercising any option. If the business is
unable to recertify its status as a cer-
tified VOSB or SDVOSB, the procuring
agency may no longer be able to count
the options or orders issued pursuant
to the contract, from that point for-
ward, towards its VOSB or SDVOSB
goals.

(i) A business concern that did not
certify itself as a VOSB or SDVOSB, ei-
ther initially or prior to an option
being exercised, may recertify itself as
a VOSB or SDVOSB for a subsequent
option period if it meets the eligibility
requirements in this part at that time.

(ii) Recertification does not change
the terms and conditions of the con-
tract. The Ilimitations on subcon-
tracting (see §125.6 of this chapter),
nonmanufacturer (see §121.406(b) of this
chapter), and subcontracting plan re-
quirements (see §125.3(a) of this chap-
ter) in effect at the time of contract
award remain in effect throughout the
life of the contract. However, a concern
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that initially self-certified as an
SDVOSB for the award of an SDVOSB
contract may recertify as an SDVOSB
only if it is currently a certified
SDVOSB.

(iii) Where the contracting officer ex-
plicitly requires concerns to recertify
their status in response to a solicita-
tion for an order, SBA will determine
eligibility as of the date the concern
submits its response to the solicitation
for the order.

(iv) A concern’s status may be deter-
mined at the time of a response to a so-
licitation for an Agreement and each
order issued pursuant to the Agree-
ment.

(f) Limitations on subcontracting. A
business concern seeking a VOSB or
SDVOSB contract must meet the appli-
cable limitations on subcontracting re-
quirements set forth in §125.6 of this
chapter.

(g) Ostensible subcontractor. Where a
subcontractor that is not a certified
VOSB or SDVOSB will perform the pri-
mary and vital requirements of a VOSB
or SDVOSB contract, or where a VOSB
or SDVOSB prime contractor is unduly
reliant on one or more small businesses
that are not certified VOSBs or
SDVOSBs to perform the VOSB or
SDVOSB contract, the prime con-
tractor is not eligible for award of that
VOSB or SDVOSB contract.

(1) When the subcontractor qualifies
as small for the size standard assigned
to the procurement, this issue may be
grounds for a VOSB or SDVOSB status
protest, as described in §134.1003(c) of
this chapter. When the subcontractor
is alleged to be other than small for
the size standard assigned to the pro-
curement, this issue may be grounds
for a size protest under the ostensible
subcontractor rule, as described at
§121.103(h)(2) of this chapter.

(2) In the case of a contract or order
for services, specialty trade construc-
tion or supplies, SBA will find that a
prime VOSB or SDVOSB contractor is
performing the primary and vital re-
quirements of the contract or order,
and is not unduly reliant on one or
more subcontractors that are not cer-
tified VOSBs or SDVOSBs, where the
prime contractor can demonstrate that
it, together with any subcontractors
that are certified VOSBs or SDVOSBs,
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will meet the limitations on subcon-
tracting provisions set forth in §125.6
of this chapter.

(3) In a general construction con-
tract, the primary and vital require-
ments of the contract are the manage-
ment, supervision and oversight of the
project, including coordinating the
work of various subcontractors, not
the actual construction work per-
formed.

(h) Two-step procurements. For pur-
poses of architect-engineering, design-
build or two-step sealed bidding pro-
curements, a concern must be certified
as a VOSB or SDVOSB as of the date
that it submits its initial bid or pro-
posal (which may or may not include
price) during phase one.

[87 FR 73412, Nov. 29, 2022, as amended at 88
FR 26216, Apr. 27, 2023; 88 FR 42593, July 3,
2023]

EFFECTIVE DATE NOTE: Amendments to
§128.401 were published at 89 FR 102509, Dec.
17, 2024, effective Jan. 16, 2025.

§128.402 When may a joint venture
submit an offer on a VOSB or
SDVOSB contract?

(a) General. A certified VOSB or
SDVOSB may enter into a joint ven-
ture agreement with one or more other
small business concerns, or with an ap-
proved mentor authorized by §125.9 of
this chapter, for the purpose of submit-
ting an offer for a VOSB or SDVOSB
contract. The joint venture itself need
not be a certified VOSB or SDVOSB.
Where this section references the re-
quirements of a VOSB or SDVOSB
joint venture partner, the VOSB or
SDVOSB status of that joint venture
partner must correspond with the type
of award (e.g., to be eligible for a
SDVOSB contract, a SDVOSB joint
venture partner must be the managing
venturer of the joint venture).

(1) The VOSB or SDVOSB joint ven-
ture partner must be certified in ac-
cordance with this part;

(2) The joint venture agreement must
comply with the requirements set forth
in this part; and

(3) A VOSB or SDVOSB cannot be a
joint venture partner on more than one
joint venture that submits an offer for
a specific contract or order set-aside or
reserved for VOSBs or SDVOSBs.
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(b) Size. (1) A joint venture of at least
one certified VOSB or SDVOSB and one
or more other business concerns may
submit an offer as a small business for
a competitive VOSB or SDVOSB pro-
curement or sale, or be awarded a sole
source VOSB or SDVOSB contract, so
long as each concern is small under the
size standard corresponding to the
NAICS code assigned to the procure-
ment or sale.

(2) A joint venture between a protégé
firm certified as a VOSB or SDVOSB
and its SBA-approved mentor (see
§125.9 of this chapter) will be deemed
small provided the protégé qualifies as
small for the size standard cor-
responding to the NAICS code assigned
to the VOSB or SDVOSB procurement
or sale.

(c) Contents of joint venture agreement.
Every joint venture agreement to per-
form a VOSB or SDVOSB contract, in-
cluding those between a protégé firm
certified as a VOSB or SDVOSB and its
SBA-approved mentor authorized by
§125.9 of this chapter, must contain a
provision:

(1) Setting forth the purpose of the
joint venture;

(2) Designating a certified VOSB or
SDVOSB as the managing venturer of
the joint venture and designating a
named employee of the certified VOSB
or SDVOSB managing venturer as the
manager with ultimate responsibility
for performance of the contract (the
‘“Responsible Manager’’);

(i) The managing venturer is respon-
sible for controlling the day-to-day
management and administration of the
contractual performance of the joint
venture, but other partners to the joint
venture may participate in all cor-
porate governance activities and deci-
sions of the joint venture as is com-
mercially customary;

(ii) The individual identified as the
Responsible Manager of the joint ven-
ture need not be an employee of the
certified VOSB or SDVOSB at the time
the joint venture submits an offer, but,
if he or she is not, there must be a
signed letter of intent that the indi-
vidual commits to be employed by the
certified VOSB or SDVOSB if the joint
venture is the successful offeror. The
individual identified as the Responsible
Manager cannot be employed by the
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mentor and become an employee of the
certified VOSB or SDVOSB for pur-
poses of performance under the joint
venture; and

(iii) Although the joint venture man-
agers responsible for orders issued
under an indefinite delivery/indefinite
quantity contract need not be employ-
ees of the protégé, those managers
must report to and be supervised by
the joint venture’s Responsible Man-
ager;

(3) Stating that with respect to a sep-
arate legal entity joint venture, the
certified VOSB or SDVOSB must own
at least 51% of the joint venture enti-
ty;

(4) Stating that the certified VOSB
or SDVOSB must receive profits from
the joint venture commensurate with
the work performed by the certified
VOSB or SDVOSB, or a percentage
agreed to by the parties to the joint
venture whereby the certified VOSB or
SDVOSB receives profits from the joint
venture that exceed the percentage
commensurate with the work per-
formed by the certified VOSB or
SDVOSB;

(5) Providing for the establishment
and administration of a special bank
account in the name of the joint ven-
ture. This account must require the
signature or consent of all parties to
the joint venture for any payments
made by the joint venture to its mem-
bers for services performed. All pay-
ments due the joint venture for per-
formance on a VOSB or SDVOSB con-
tract will be deposited in the special
account; all expenses incurred under
the contract will be paid from the ac-
count as well;

(6) Itemizing all major equipment, fa-
cilities, and other resources to be fur-
nished by each party to the joint ven-
ture, with a detailed schedule of cost or
value of each, where practical. If a con-
tract is indefinite in nature, such as an
indefinite quantity contract or a mul-
tiple award contract where the level of
effort or scope of work is not known,
the joint venture must provide a gen-
eral description of the anticipated
major equipment, facilities, and other
resources to be furnished by each party
to the joint venture, without a detailed
schedule of cost or value of each, or in
the alternative, specify how the parties
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to the joint venture will furnish such
resources to the joint venture once a
definite scope of work is made publicly
available;

(7) Specifying the responsibilities of
the parties with regard to negotiation
of the contract, source of labor, and
contract performance, including ways
that the parties to the joint venture
will ensure that the joint venture and
the certified VOSB or SDVOSB part-
ner(s) to the joint venture will meet
the limitations on subcontracting re-
quirements set forth in paragraph (d)
of this section, where practical. If a
contract is indefinite in nature, such as
an indefinite quantity contract or a
multiple award contract where the
level of effort or scope of work is not
known, the joint venture must provide
a general description of the anticipated
responsibilities of the parties with re-
gard to negotiation of the contract,
source of labor, and contract perform-
ance, not including the ways that the
parties to the joint venture will ensure
that the joint venture and the certified
VOSB or SDVOSB partner(s) to the
joint venture will meet the limitations
on subcontracting requirements set
forth in paragraph (d) of this section,
or in the alternative, specify how the
parties to the joint venture will define
such responsibilities once a definite
scope of work is made publicly avail-
able;

(8) Obligating all parties to the joint
venture to ensure performance of the
VOSB or SDVOSB contract and to
complete performance despite the
withdrawal of any member;

(9) Designating that accounting and
other administrative records relating
to the joint venture be kept in the of-
fice of the certified VOSB or SDVOSB
managing venturer, unless approval to
keep them elsewhere is granted by the
District Director (or designee) upon
written request;

(10) Requiring that the final original
records be retained by the certified
VOSB or SDVOSB managing venturer
upon completion of the VOSB or
SDVOSB contract performed by the
joint venture;
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(11) Stating that quarterly financial
statements showing cumulative con-
tract receipts and expenditures (includ-
ing salaries of the joint venture’s prin-
cipals) must be submitted to SBA not
later than 45 days after each operating
quarter of the joint venture; and

(12) Stating that a project-end profit
and loss statement, including a state-
ment of final profit distribution, must
be submitted to SBA no later than 90
calendar days after completion of the
contract.

(d) Limitations on subcontracting. (1)
For any VOSB or SDVOSB contract,
including those between a protégé and
a mentor authorized by §125.9 of this
chapter, the joint venture must per-
form the applicable percentage of work
required by §125.6 of this chapter.

(2) The certified VOSB or SDVOSB
partner(s) to the joint venture must
perform at least 40% of the work per-
formed by the joint venture, except
that in the context of a joint venture
between a protégé VOSB or SDVOSB
and its SBA-approved mentor the
VOSB or SDVOSB protégé must indi-
vidually perform at least 40% of the
work performed by the joint venture.

(i) The work performed by the cer-
tified VOSB or SDVOSB partner(s) to a
joint venture must be more than ad-
ministrative or ministerial functions
so that they gain substantive experi-
ence.

(ii) The amount of work done by the
partners will be aggregated and the
work done by the certified VOSB or
SDVOSB partners must be at least 40%
of the total done by all partners. In de-
termining the amount of work done by
a non-VOSB or SDVOSB partner, all
work done by the non-VOSB or
SDVOSB partner and any of its affili-
ates at any subcontracting tier will be
counted.

(e) Certification of compliance—(1) At
time of offer. If submitting an offer as a
joint venture for a VOSB or SDVOSB
contract, at the time of initial offer
(and if applicable, final offer), each cer-
tified VOSB or SDVOSB joint venture
partner must make the following cer-
tifications to the contracting officer
separately under its own name:

(i) It is a certified VOSB or SDVOSB;

(ii) It, together with its affiliates, is
small under the size standard cor-

13 CFR Ch. | (1-1-25 Edition)

responding to the NAICS code assigned
to the procurement;

(iii) It will comply with the applica-
ble limitations on subcontracting dur-
ing performance of the contract, as set
forth in §125.6 of this chapter.

(2) Prior to identification as apparent
successful offeror. (i) Prior to being
identified as an apparent successful of-
feror for a VOSB or SDVOSB contract,
the certified VOSB or SDVOSB partner
to the joint venture must submit a cer-
tification to the contracting officer
and SBA, signed by an authorized offi-
cial of each partner to the joint ven-
ture, stating as follows:

(A) The parties have entered into a
joint venture agreement that fully
complies with paragraph (c) of this sec-
tion;

(B) The parties will perform the con-
tract in compliance with the joint ven-
ture agreement and with the limita-
tions on subcontracting requirements
set forth in paragraph (d) of this sec-
tion.

(ii) Although the managing venturer
must be a certified VOSB or SDVOSB
as of the date of the joint venture’s ini-
tial offer which includes price in order
for the joint venture to qualify as an
eligible VOSB or SDVOSB, the joint
venture must meet the joint venture
agreement requirements set forth in
paragraph (c) of this section at the
time the joint venture is identified as
an apparent successful offeror.

(f) Capabilities, past performance, and
experience. When evaluating the capa-
bilities, past performance, experience,
business systems, and certifications of
an entity submitting an offer for a
VOSB or SDVOSB contract as a joint
venture established pursuant to this
section, a procuring activity must con-
sider work done and qualifications held
individually by each partner to the
joint venture as well as any work done
by the joint venture itself previously.
A procuring activity may not require
the certified VOSB or SDVOSB to indi-
vidually meet the same evaluation or
responsibility criteria as that required
of other offerors generally. The part-
ners to the joint venture in the aggre-
gate must demonstrate the past per-
formance, experience, business sys-
tems, and certifications necessary to
perform the contract.
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(g) Contract execution. The procuring
activity will execute a VOSB or
SDVOSB contract in the name of the
joint venture entity or the certified
VOSB or SDVOSB, but in either case
will identify the award as one to a
VOSB or SDVOSB joint venture or a
VOSB or SDVOSB mentor-protégé
joint venture, as appropriate.

(h) Inspection of records. The joint
venture partners must allow SBA’s au-
thorized representatives, including rep-
resentatives authorized by the SBA In-
spector General, during normal busi-
ness hours, access to its files to inspect
and copy all records and documents re-
lating to the joint venture.

(1) Performance of work reports. A cer-
tified VOSB or SDVOSB partner to a
joint venture must describe how it is
meeting or has met the applicable per-
formance of work requirements for
each VOSB or SDVOSB contract it per-
forms as a joint venture.

(1) The certified VOSB or SDVOSB
partner to the joint venture must an-
nually submit a report to the relevant
contracting officer and to SBA, signed
by an authorized official of each part-
ner to the joint venture, explaining
how and certifying that the perform-
ance of work requirements are being
met.

(2) At the completion of every VOSB
or SDVOSB contract awarded to a joint
venture, the certified VOSB or
SDVOSB partner to the joint venture
must submit a report to the relevant
contracting officer and to SBA, signed
by an authorized official of each part-
ner to the joint venture, explaining
how and certifying that the perform-
ance of work requirements were met
for the contract, and further certifying
that the contract was performed in ac-
cordance with the provisions of the
joint venture agreement that are re-
quired under paragraph (c) of this sec-
tion.

(3) Any person with information con-
cerning a joint venture’s compliance
with the performance of work require-
ments may report that information to
SBA and/or the SBA Office of Inspector
General.

(j) Basis for suspension or debarment.
The Government may consider the fol-
lowing as a ground for suspension or
debarment as a willful violation of a
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regulatory provision or requirement
applicable to a public agreement or
transaction:

(1) Failure to enter a joint venture
agreement that complies with para-
graph (c) of this section;

(2) Failure to perform a contract in
accordance with the joint venture
agreement or limitations on subcon-
tracting requirements in paragraph (d)
of this section; or

(3) Failure to submit the certifi-
cation required by paragraph (e) of this
section or comply with paragraph (h) of
this section.

[87 FR 73412, Nov. 29, 2022, as amended at 88
FR 26216, Apr. 27, 2023; 88 FR 42593, July 3,
2023]

EFFECTIVE DATE NOTE: Amendments to
§128.402 were published at 89 FR 102510, Dec.
17, 2024, effective Jan. 16, 2025.

§128.403 What requirements are not
available for VOSB or SDVOSB con-
tracts?

For VA procurements, a contracting
officer may award a VOSB or SDVOSB
contract as set forth in the VAAR. For
non-VA SDVOSB contracts, a con-
tracting activity may not make a re-
quirement available for a SDVOSB
contract if:

(a) The contracting activity other-
wise would fulfill that requirement
through award to Federal Prison Indus-
tries, Inc. under 18 U.S.C. 4124 or 4125,
or to Javits-Wagner-O’Day Act partici-
pating non-profit agencies for the blind
and severely disabled, under 41 U.S.C.
8501 et seq., as amended; or

(b) An 8(a) BD program participant
currently is performing that require-
ment or SBA has accepted that re-
quirement for performance under the
authority of the section 8(a) BD pro-
gram, unless SBA has consented to re-
lease of the requirement from the sec-
tion 8(a) BD program.

§128.404 When may a contracting offi-
cer set aside a procurement for
VOSBs or SDVOSBs?

(a) VA procurements. For VA procure-
ments, a contracting officer may set
aside a contract for a VOSB or
SDVOSB as set forth in the VAAR. For
non-VA procurements, the contracting
officer first must review a requirement
to determine whether it is excluded
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from SDVOSB contracting pursuant to
§128.403.

(b) Contracting among small business
programs—(1) Acquisitions valued at or
below the simplified acquisition threshold.
For VA procurements, a contracting
officer may award at or below the sim-
plified acquisition threshold as set
forth in the VAAR. For non-VA pro-
curements, the contracting officer
shall set aside any acquisition with an
anticipated dollar value exceeding the
micro-purchase threshold but not ex-
ceeding the simplified acquisition
threshold (defined in the FAR at 48
CFR 2.101) for small business concerns,
regardless of the place of performance,
when there is a reasonable expectation
that offers will be obtained from at
least two small business concerns that
are competitive in terms of quality and
delivery and award will be made at fair
market prices. The requirement in this
paragraph (b)(1) does not preclude a
contracting officer from making an
award to a small business under the
8(a) BD, Historically Underutilized
Business Zone (HUBZone), SDVOSB, or
WOSB Programs.

(2) Acquisitions valued above the sim-
plified acquisition threshold. (i) For VA
procurements, a contracting officer
may award above the simplified acqui-
sition threshold as set forth in the
VAAR. For non-VA procurements, the
contracting officer shall set aside any
acquisition with an anticipated dollar
value exceeding the simplified acquisi-
tion threshold (defined in the FAR at
48 CFR 2.101) for small business con-
cerns, regardless of the place of per-
formance, when there is a reasonable
expectation that offers will be obtained
from at least two small business con-
cerns that are competitive in terms of
quality and delivery and award will be
made at fair market prices. However,
after conducting market research, the
contracting officer shall first consider
a set-aside or sole source award (if the
sole source award is permitted by stat-
ute or regulation) under the 8(a) BD,
HUBZone, SDVOSB, or WOSB pro-
grams before setting aside the require-
ment as a small business set-aside.
There is no order of precedence among
the 8(a) BD, HUBZone, SDVOSB, or
WOSB programs. The contracting offi-
cer must document the contract file
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with the rationale used to support the
specific set-aside, including the type
and extent of market research con-
ducted. In addition, the contracting of-
ficer must document the contract file
showing that the apparent successful
offeror’s certifications in the System
for Award Management (SAM) (or any
successor system) and associated rep-
resentations were reviewed.

(ii) SBA believes that progress in ful-
filling the various small business goals,
as well as other factors such as the re-
sults of market research, pro-
grammatic needs specific to the pro-
curing agency, anticipated award price,
and the acquisition history, will be
considered in making a decision as to
which program to use for the acquisi-
tion.

(c) SDVOSB set-asides. If the con-
tracting officer decides to set aside the
requirement for competition restricted
to SDVOSBs, the contracting officer
must:

(1) Have a reasonable expectation
that at least two responsible SDVOSBs
will submit offers; and

(2) Determine that the award can be
made at fair market price.

(d) Prohibition on competitions requir-
ing or favoring additional socioeconomic
certifications. A procuring activity can-
not restrict an SDVOSB competition
(for either a contract or order) to re-
quire certifications other than
SDVOSB certification (i.e., a competi-
tion cannot be limited only to business
concerns that are both SDVOSB and
8(a), SDVOSB and HUBZone, or
SDVOSB and WOSB) or give evaluation
preferences to firms having one or
more other certifications.

[87 FR 73412, Nov. 29, 2022, as amended at 88
FR 26216, Apr. 27, 2023]

§128.405 When may a contracting offi-
cer award a sole source contract to
a VOSBs or SDVOSB?

For VA procurements, a contracting
officer may award a sole source con-
tract to a VOSB or SDVOSB as set
forth in the VAAR. A contracting offi-
cer may award a sole source contract
to an SDVOSB for non-VA procure-
ments only when the contracting offi-
cer determines that:

(a) None of the provisions of §128.403
or §128.404 apply;
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(b) The anticipated award price of the
contract, including options, will not
exceed:

(1) $7,000,000 for a contract assigned a
manufacturing NAICS code; or

(2) $4,000,000 for all other contracts;

(c) A SDVOSB is a responsible con-
tractor able to perform the contract;
and

(d) Contract award can be made at a
fair and reasonable price.

§128.406 Are there VOSB or SDVOSB
contracting opportunities at or
below the simplified acquisition
threshold?

(a) For VA procurements, a con-
tracting officer may award at or below
the simplified acquisition threshold as
set forth in the VAAR.

(b) For non-VA procurements, if a
SDVOSB requirement is at or below
the simplified acquisition threshold,
the contracting officer may set aside
the requirement for consideration
among SDVOSBs using simplified ac-
quisition procedures or may award a
sole source contract to an SDVOSB.

§128.407 May SBA appeal a con-
tracting officer’s decision not to
make a procurement available for
award as a SDVOSB contract?

The SBA Administrator may appeal a
contracting officer’s decision not to
make a particular requirement avail-
able for award as an SDVOSB sole
source or a SDVOSB set-aside contract
at or above the simplified acquisition
threshold.

§128.408 What is the process for such
an appeal?

(a) Notice of appeal. When the con-
tracting officer rejects a recommenda-
tion by SBA’s Procurement Center
Representative to make a requirement
available for award as an SDVOSB con-
tract, the contracting officer must no-
tify the Procurement Center Rep-
resentative as soon as practicable. If
the SBA Administrator intends to ap-
peal the decision, SBA must notify the
contracting officer no later than five
business days after receiving notice of
the contracting officer’s decision.

(b) Suspension of action. Upon receipt
of notice of SBA’s intent to appeal, the
contracting officer must suspend fur-
ther action regarding the procurement

§128.500

until the Secretary of the department
or head of the agency issues a written
decision on the appeal, unless the Sec-
retary of the department or head of the
agency makes a written determination
that urgent and compelling cir-
cumstances which significantly affect
the interests of the United States com-
pel award of the contract.

(c) Deadline for appeal. Within 15 busi-
ness days of SBA’s notification to the
contracting officer, SBA must file its
formal appeal with the Secretary of the
department or head of the agency, or
the appeal will be deemed withdrawn.

(d) Decision. The Secretary of the de-
partment or head of the agency must
specify in writing the reasons for a de-
nial of an appeal brought under this
section.

Subpart E—Protests Concerning
VOSBs and SDVOSBs

§128.500 What are the requirements
for filing a VOSB or SDVOSB status
protest?

(a) All challenges to the inclusion in
the certification database of a VOSB or
SDVOSB based on the status of the
concern as a small business concern or
the ownership or control of the con-
cern, shall be heard by the Office of
Hearings and Appeals of the Small
Business Administration in accordance
with part 134 of this chapter. The deci-
sion of the Office of Hearings and Ap-
peals shall be considered final agency
action.

(b) The protest procedures described
in part 134 of this chapter are separate
from those governing size protests and
appeals. All protests relating to wheth-
er an eligible VOSB or SDVOSB is a
small business for purposes of any Fed-
eral program are subject to part 121 of
this chapter and must be filed in ac-
cordance with that part. If a protester
protests both the size of the VOSB or
SDVOSB and whether the concern
meets the VOSB or SDVOSB require-
ments set forth in §128.200, SBA will
process each protest concurrently
under the procedures set forth in parts
121 and 134 of this chapter. SBA does
not review issues concerning the ad-
ministration of a VOSB or SDVOSB
contract.
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(c) When challenging the SDVOSB
status of a joint venture, the managing
SDVOSB party to the joint venture
must be a certified SDVOSB as of the
date of the joint venture’s initial offer,
including price, for the SDVOSB con-
tract and compliance with the joint
venture agreement requirements set
forth in §128.402(c) is determined as of
the date of the final proposal revision
for negotiated acquisitions and final
bid for sealed bidding.

(d) A concern found not to qualify as
a VOSB or SDVOSB in a status protest
may not submit an offer on a future
VOSB or SDVOSB procurement until
the protested concern reapplies to the
Veteran Small Business Certification
Program and has been designated by
SBA as a VOSB or SDVOSB into the
certification database. If a concern
found to be ineligible submits an offer,
it may be in violation of criminal laws,
including section 16(d) of the Small
Business Act, 15 U.S.C. 645(d). If the
concern has already certified itself as a
VOSB or SDVOSB on a pending pro-
curement, the concern must imme-
diately inform the contracting officer
for the procuring agency of the adverse
determination.

(1) Not later than two days after
SBA’s final determination finding a
concern ineligible as a VOSB or
SDVOSB, such concern must update its
VOSB or SDVOSB status in the System
for Award Management (or any suc-
cessor system).

(2) If a business concern fails to up-
date its VOSB or SDVOSB status in the
System for Award Management (or any
successor system) in response to decer-
tification, SBA will make such update
within two days of the business’s fail-
ure to do so.

[87 FR 73412, Nov. 29, 2022, as amended at 88
FR 26216, Apr. 27, 2023]

EFFECTIVE DATE NOTE: Amendments to
§128.500 were published at 89 FR 96094, Dec. 4,
2024, effective Jan. 3, 2025, and at 89 FR
102510, Dec. 17, 2024, effective Jan. 16, 2025.

13 CFR Ch. | (1-1-25 Edition)

Subpart F—Penalties and
Retention of Records

§128.600 What are the requirements
for representing VOSB or SDVOSB
status, and what are the penalties
for misrepresentation?

(a) Presumption of loss based on the
total amount expended. In every con-
tract, subcontract, cooperative agree-
ment, cooperative research and devel-
opment agreement, or grant which is
set aside, reserved, or otherwise classi-
fied as intended for award to VOSBs or
SDVOSBSs, there shall be a presumption
of loss to the United States based on
the total amount expended on the con-
tract, subcontract, cooperative agree-
ment, cooperative research and devel-
opment agreement, or grant whenever
it is established that a business con-
cern other than a VOSB or SDVOSB
willfully sought and received the award
by misrepresentation.

(b) Deemed certifications. The fol-
lowing actions shall be deemed affirm-
ative, willful, and intentional certifi-
cations of VOSB or SDVOSB status:

(1) Submission of a bid, proposal, ap-
plication or offer for a Federal grant,
contract, subcontract, cooperative
agreement, or cooperative research and
development agreement reserved, set

aside, or otherwise classified as in-
tended for award to VOSBs or
SDVOSBs.

(2) Submission of a bid, proposal, ap-
plication or offer for a Federal grant,
contract, subcontract, cooperative
agreement or cooperative research and
development agreement which in any
way encourages a Federal agency to
classify the bid or proposal, if awarded,
as an award to a VOSB or SDVOSB.

(3) Registration on any Federal elec-
tronic database for the purpose of
being considered for award of a Federal
grant, contract, subcontract, coopera-
tive agreement, or cooperative re-
search and development agreement, as
a VOSB or SDVOSB.

(c) Signature requirement. Each offer,
proposal, bid, or application for a Fed-
eral contract, subcontract, or grant
shall contain a certification con-
cerning the VOSB or, in the case of an
SDVOSB, SDVOSB status of a business
concern seeking the Federal contract,
subcontract, or grant. An authorized
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official must sign the certification on
the same page containing the SDVOSB
status claimed by the concern.

(d) Limitation of liability. Paragraphs
(a) through (c) of this section may be
determined not to apply in the case of
unintentional errors, technical mal-
functions, and other similar situations
that demonstrate that a misrepresen-
tation of VOSB or SDVOSB status was
not affirmative, intentional, willful, or
actionable under the False Claims Act,
31 U.S.C. 3729, et seq. A prime con-
tractor acting in good faith should not
be held liable for misrepresentations
made by its subcontractors regarding
the subcontractors’ VOSB or SDVOSB
status. Relevant factors to consider in
making this determination may in-
clude the firm’s internal management
procedures governing VOSB or
SDVOSB status representations or cer-
tifications, the clarity or ambiguity of
the representation or certification re-
quirement, and the efforts made to cor-
rect an incorrect or invalid representa-
tion or certification in a timely man-
ner. An individual or firm may not be
held liable where Government per-
sonnel have erroneously identified a
concern as a VOSB or SDVOSB without
any representation or certification
having been made by the concern and
where such identification is made with-
out the knowledge of the individual or
firm.

(e) Penalties for misrepresentation—(1)
Suspension or debarment. The SBA sus-
pension and debarment official or the
agency suspension and debarment offi-
cial may suspend or debar a person or
concern for misrepresenting a firm’s
status as a VOSB or SDVOSB pursuant
to the procedures set forth in 48 CFR
part 9, subpart 9.4.

(2) Civil penalties. Persons or concerns
are subject to severe penalties under
the False Claims Act, 31 U.S.C. 3729-
3733, the Program Fraud Civil Rem-
edies Act, 31 U.S.C. 3801-3812, and any
other applicable laws or regulations,
including part 142 of this chapter.

(3) Criminal penalties. Persons or con-
cerns are subject to severe criminal
penalties for knowingly misrepre-
senting the VOSB or SDVOSB status of
a concern in connection with procure-
ment programs pursuant to section
16(d) of the Small Business Act, 15

§128.700

U.S.C. 645(d), as amended, 18 U.S.C.
1001, 18 U.S.C. 287, and any other appli-
cable laws. Persons or concerns are
subject to criminal penalties for know-
ingly making false statements or mis-
representations to SBA for the purpose
of influencing any actions of SBA pur-
suant to section 16(a) of the Small
Business Act, 15 TU.S.C. 645(a), as
amended, including failure to correct
“‘continuing representations’ that are
no longer true.

Subpart G—Surplus Personal Prop-
erty for Veteran-Owned Smaill
Business Programs

§128.700 How does a VOSB obtain
Federal surplus personal property?

(a) General. (1) Pursuant to 15 U.S.C.
657b(g), eligible small business con-
cerns owned and controlled by veterans
may receive surplus Federal Govern-
ment property from State Agencies for
Surplus Property (SASPs). The proce-
dures set forth in 41 CFR part 102-37
and this section will be used to transfer
surplus personal property to such con-
cerns.

(2) The surplus personal property
which may be transferred to SASPs for
further transfer to eligible small busi-
ness concerns owned and controlled by
veterans includes all surplus personal
property which has become available
for donation pursuant to 41 CFR 102-
37.30.

(b) Eligibility to receive Federal surplus
personal property. To be eligible to re-
ceive Federal surplus personal prop-
erty, on the date of transfer a concern
must:

(1) Be a small business concern owned
and controlled by veterans, that has
been certified by SBA under this part;

(2) Not be debarred, suspended, or de-
clared ineligible under title 2 or title 48
of the CFR; and

(3) Be engaged or expect to be en-
gaged in business activities making the
item useful to it.

(c) Use of acquired surplus personal
property. (1) Eligible concerns may ac-
quire Federal surplus personal property
from the SASP in the state(s) where
the concern is located and operates,
provided the concern represents and
agrees in writing:
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(i) As to what the intended use of the
surplus personal property is to be;

(ii) That it will use the surplus per-
sonal property to be acquired in the
normal conduct of its business activi-
ties or be liable for the fair rental
value from the date of its receipt;

(iii) That it will not sell or transfer
the surplus personal property to be ac-
quired to any party other than the Fed-
eral Government as required by Gen-
eral Services Administration (GSA)
and SASP requirements and guidelines;

(iv) That, at its own expense, it will
return the surplus personal property to
a SASP if directed to do so by SBA, in-
cluding where the concern has not used
the property as intended within one
year of receipt;

(v) That, should it breach its agree-
ment not to sell or transfer the surplus
personal property, it will be liable to
the Federal Government for the estab-
lished fair market value or the sale
price, whichever is greater, of the prop-
erty sold or transferred; and

(vi) That it will give GSA and the
SASP access to inspect the surplus per-
sonal property and all records per-
taining to it.

(2) A concern receiving surplus per-
sonal property pursuant to this section
assumes all liability associated with or
stemming from the use of the property,
and all costs associated with the use
and maintenance of the property.

(d) Costs. Concerns acquiring surplus
personal property from a SASP may be
required to pay a service fee to the
SASP in accordance with 41 CFR 102-
37.280. In no instance will any SASP
charge a concern more for any service
than their established fees charged to
other transferees.

(e) Title. Upon execution of the SASP
distribution document, the firm receiv-
ing the property has only conditional
title to the property during the appli-
cable period of restriction. Full title to
the property will vest in the recipient
concern only after the recipient con-
cern has met all of the requirements of
this part and the requirements of GSA
and the SASP that it received the
property from.
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PART 129—CONTRACTS FOR SMALL
BUSINESSES LOCATED IN DIS-
ASTER AREAS, AND SURPLUS PER-
SONAL PROPERTY FOR SMALL
BUSINESSES LOCATED IN DIS-
ASTER AREAS, PUERTO RICO,
AND COVERED TERRITORY BUSI-
NESSES

Subpart A—Contracts for Small Businesses
Located in Disaster Areas

Sec.

129.100 What definitions are important in
this part?

129.101 What contracting preferences are
available for small business concerns lo-
cated in disaster areas?

129.102 What small business goaling credit
do agencies receive for awarding an
emergency response contract to a small
business concern under this part?

129.103 What are the applicable performance
requirements?

129.104 What are the penalties of misrepre-
sentation of size or status?

Subpart B—Surplus Personal Property For
Small Businesses Located in Disaster Areas

129.200 What definitions are important in
this subpart?

129.201 How does a small business concern
located in a disaster area obtain Federal
surplus personal property?

Subpart C—Surplus Personal Property for
Small Businesses Located in Puerto
Rico and for Covered Territory Busi-
nesses

129.300 What definitions are important in
this subpart?

129.301 How does a covered territory busi-
ness or small business concern located in
Puerto Rico obtain Federal surplus per-
sonal property?

AUTHORITY: 15 U.S.C. 636(j)(13)(F)(i), (iii),
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SOURCE: 84 FR 65665, Nov. 29, 2019, unless
otherwise noted.

Subpart A—Contracts for Smaill
Businesses Located in Disaster
Areas

§129.100 What definitions are impor-
tant in this part?

For the purposes of this part:

Concern located in a disaster area is a
firm that during the last twelve
months—
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