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(c) When challenging the SDVOSB 
status of a joint venture, the managing 
SDVOSB party to the joint venture 
must be a certified SDVOSB as of the 
date of the joint venture’s initial offer, 
including price, for the SDVOSB con-
tract and compliance with the joint 
venture agreement requirements set 
forth in § 128.402(c) is determined as of 
the date of the final proposal revision 
for negotiated acquisitions and final 
bid for sealed bidding. 

(d) A concern found not to qualify as 
a VOSB or SDVOSB in a status protest 
may not submit an offer on a future 
VOSB or SDVOSB procurement until 
the protested concern reapplies to the 
Veteran Small Business Certification 
Program and has been designated by 
SBA as a VOSB or SDVOSB into the 
certification database. If a concern 
found to be ineligible submits an offer, 
it may be in violation of criminal laws, 
including section 16(d) of the Small 
Business Act, 15 U.S.C. 645(d). If the 
concern has already certified itself as a 
VOSB or SDVOSB on a pending pro-
curement, the concern must imme-
diately inform the contracting officer 
for the procuring agency of the adverse 
determination. 

(1) Not later than two days after 
SBA’s final determination finding a 
concern ineligible as a VOSB or 
SDVOSB, such concern must update its 
VOSB or SDVOSB status in the System 
for Award Management (or any suc-
cessor system). 

(2) If a business concern fails to up-
date its VOSB or SDVOSB status in the 
System for Award Management (or any 
successor system) in response to decer-
tification, SBA will make such update 
within two days of the business’s fail-
ure to do so. 

[87 FR 73412, Nov. 29, 2022, as amended at 88 
FR 26216, Apr. 27, 2023] 

EFFECTIVE DATE NOTE: Amendments to 
§ 128.500 were published at 89 FR 96094, Dec. 4, 
2024, effective Jan. 3, 2025, and at 89 FR 
102510, Dec. 17, 2024, effective Jan. 16, 2025. 

Subpart F—Penalties and 
Retention of Records 

§ 128.600 What are the requirements 
for representing VOSB or SDVOSB 
status, and what are the penalties 
for misrepresentation? 

(a) Presumption of loss based on the 
total amount expended. In every con-
tract, subcontract, cooperative agree-
ment, cooperative research and devel-
opment agreement, or grant which is 
set aside, reserved, or otherwise classi-
fied as intended for award to VOSBs or 
SDVOSBs, there shall be a presumption 
of loss to the United States based on 
the total amount expended on the con-
tract, subcontract, cooperative agree-
ment, cooperative research and devel-
opment agreement, or grant whenever 
it is established that a business con-
cern other than a VOSB or SDVOSB 
willfully sought and received the award 
by misrepresentation. 

(b) Deemed certifications. The fol-
lowing actions shall be deemed affirm-
ative, willful, and intentional certifi-
cations of VOSB or SDVOSB status: 

(1) Submission of a bid, proposal, ap-
plication or offer for a Federal grant, 
contract, subcontract, cooperative 
agreement, or cooperative research and 
development agreement reserved, set 
aside, or otherwise classified as in-
tended for award to VOSBs or 
SDVOSBs. 

(2) Submission of a bid, proposal, ap-
plication or offer for a Federal grant, 
contract, subcontract, cooperative 
agreement or cooperative research and 
development agreement which in any 
way encourages a Federal agency to 
classify the bid or proposal, if awarded, 
as an award to a VOSB or SDVOSB. 

(3) Registration on any Federal elec-
tronic database for the purpose of 
being considered for award of a Federal 
grant, contract, subcontract, coopera-
tive agreement, or cooperative re-
search and development agreement, as 
a VOSB or SDVOSB. 

(c) Signature requirement. Each offer, 
proposal, bid, or application for a Fed-
eral contract, subcontract, or grant 
shall contain a certification con-
cerning the VOSB or, in the case of an 
SDVOSB, SDVOSB status of a business 
concern seeking the Federal contract, 
subcontract, or grant. An authorized 
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official must sign the certification on 
the same page containing the SDVOSB 
status claimed by the concern. 

(d) Limitation of liability. Paragraphs 
(a) through (c) of this section may be 
determined not to apply in the case of 
unintentional errors, technical mal-
functions, and other similar situations 
that demonstrate that a misrepresen-
tation of VOSB or SDVOSB status was 
not affirmative, intentional, willful, or 
actionable under the False Claims Act, 
31 U.S.C. 3729, et seq. A prime con-
tractor acting in good faith should not 
be held liable for misrepresentations 
made by its subcontractors regarding 
the subcontractors’ VOSB or SDVOSB 
status. Relevant factors to consider in 
making this determination may in-
clude the firm’s internal management 
procedures governing VOSB or 
SDVOSB status representations or cer-
tifications, the clarity or ambiguity of 
the representation or certification re-
quirement, and the efforts made to cor-
rect an incorrect or invalid representa-
tion or certification in a timely man-
ner. An individual or firm may not be 
held liable where Government per-
sonnel have erroneously identified a 
concern as a VOSB or SDVOSB without 
any representation or certification 
having been made by the concern and 
where such identification is made with-
out the knowledge of the individual or 
firm. 

(e) Penalties for misrepresentation—(1) 
Suspension or debarment. The SBA sus-
pension and debarment official or the 
agency suspension and debarment offi-
cial may suspend or debar a person or 
concern for misrepresenting a firm’s 
status as a VOSB or SDVOSB pursuant 
to the procedures set forth in 48 CFR 
part 9, subpart 9.4. 

(2) Civil penalties. Persons or concerns 
are subject to severe penalties under 
the False Claims Act, 31 U.S.C. 3729– 
3733, the Program Fraud Civil Rem-
edies Act, 31 U.S.C. 3801–3812, and any 
other applicable laws or regulations, 
including part 142 of this chapter. 

(3) Criminal penalties. Persons or con-
cerns are subject to severe criminal 
penalties for knowingly misrepre-
senting the VOSB or SDVOSB status of 
a concern in connection with procure-
ment programs pursuant to section 
16(d) of the Small Business Act, 15 

U.S.C. 645(d), as amended, 18 U.S.C. 
1001, 18 U.S.C. 287, and any other appli-
cable laws. Persons or concerns are 
subject to criminal penalties for know-
ingly making false statements or mis-
representations to SBA for the purpose 
of influencing any actions of SBA pur-
suant to section 16(a) of the Small 
Business Act, 15 U.S.C. 645(a), as 
amended, including failure to correct 
‘‘continuing representations’’ that are 
no longer true. 

Subpart G—Surplus Personal Prop-
erty for Veteran-Owned Small 
Business Programs 

§ 128.700 How does a VOSB obtain 
Federal surplus personal property? 

(a) General. (1) Pursuant to 15 U.S.C. 
657b(g), eligible small business con-
cerns owned and controlled by veterans 
may receive surplus Federal Govern-
ment property from State Agencies for 
Surplus Property (SASPs). The proce-
dures set forth in 41 CFR part 102–37 
and this section will be used to transfer 
surplus personal property to such con-
cerns. 

(2) The surplus personal property 
which may be transferred to SASPs for 
further transfer to eligible small busi-
ness concerns owned and controlled by 
veterans includes all surplus personal 
property which has become available 
for donation pursuant to 41 CFR 102– 
37.30. 

(b) Eligibility to receive Federal surplus 
personal property. To be eligible to re-
ceive Federal surplus personal prop-
erty, on the date of transfer a concern 
must: 

(1) Be a small business concern owned 
and controlled by veterans, that has 
been certified by SBA under this part; 

(2) Not be debarred, suspended, or de-
clared ineligible under title 2 or title 48 
of the CFR; and 

(3) Be engaged or expect to be en-
gaged in business activities making the 
item useful to it. 

(c) Use of acquired surplus personal 
property. (1) Eligible concerns may ac-
quire Federal surplus personal property 
from the SASP in the state(s) where 
the concern is located and operates, 
provided the concern represents and 
agrees in writing: 
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