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scale ratings system found in FAR
42.1503 (48 CFR 42.1503): Exceptional,
Very Good, Satisfactory, Marginal, and
Unsatisfactory. The prime contractor
must include, at a minimum, the fol-
lowing evaluation factors in the re-
quested rating:

(i) Technical (quality of product or
service);

(ii) Cost control (not applicable for
firm-fixed-price or fixed-price with eco-
nomic price adjustment arrangements);

(iii) Schedule/timeliness;

(iv) Management or business rela-
tions; and

(v) Other (as applicable).

(2) Responsibility of first-tier small busi-
ness subcontractors. A first-tier small
business subcontractor must make the
request for a performance rating from
the prime contractor within 30 days
after the completion of the period of
performance for the prime contractor’s
contract with the Government. How-
ever, the prime contractor and the
first-tier small business subcontractor
may negotiate a later deadline for the
request for a performance rating, but
in no case can the prime contractor im-
pose a deadline earlier than 30 days
after the completion of the period of
performance for the prime contractor’s
contract with the Government. The
subcontractor may notify the con-
tracting officer in the event that the
prime contractor does not comply with
its responsibility to submit a timely
rating.

(3) Joint wventures that performed as
first-tier subcontractors. A small busi-
ness member of a joint venture may re-
quest a past performance rating under
paragraph (c)(1) of this section, where a
joint venture performed as a first-tier
subcontractor. The joint venture mem-
ber may then submit the subcontractor
past performance rating to a procuring
agency in accordance with paragraph
(b) of this section.

(4) Evaluation. When evaluating the
past performance of a small business
concern that elected to use a rating for
its offer on a prime contract, a con-
tracting officer shall consider the con-
cern’s experience and rating of past
performance as a first-tier subcon-
tractor. This includes where the small
business concern lacks a past perform-
ance rating as a prime contractor in
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the Contractor Performance Assess-
ment Reporting System (CPARS), or
successor system used by the Federal
Government to monitor or rate con-
tractor past performance.

[87 FR 43739, July 22, 2022]
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126.805 What are the procedures for appeals
of HUBZone status protest determina-
tions?
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resenting HUBZone status, and what are
the penalties for misrepresentation?

AUTHORITY: 15 U.S.C. 632(a), 632(j), 632(p),
644 and 657a.

SOURCE: 63 FR 31908, June 11, 1998, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 126 appear at 72 FR 50041, Aug. 30, 2007.

Subpart A—Provisions of General
Applicability

§126.100 What is the purpose of the
HUBZone program?

The purpose of the HUBZone program
is to provide federal contracting assist-
ance for qualified SBCs located in his-
torically underutilized business zones
in an effort to increase employment
opportunities, investment, and eco-
nomic development in such areas.

§126.101 Which government depart-
ments or agencies are affected di-
rectly by the HUBZone program?

(a) The HUBZone Program applies to
all federal departments or agencies
that employ one or more contracting
officers.

(b) The HUBZone program does not
apply to contracts awarded by state
and local governments. However, state
and local governments may use the
List of certified HUBZone small busi-
ness concerns to identify certified
HUBZone small business concerns for
similar programs authorized under
state or local law.

[63 FR 31908, June 11, 1998, as amended at 66
FR 4645, Jan. 18, 2001; 69 FR 29420, May 24,
2004; 84 FR 65239, Nov. 26, 2019]

§126.102 What is the effect of the
HUBZone program on the section
8(d) subcontracting program?

The HUBZone Act of 1997 amended
the section 8(d) subcontracting pro-
gram to include qualified HUBZone
SBCs in the formal subcontracting
plans described in §125.3 of this title.

§126.103

§126.103 What definitions are impor-
tant in the HUBZone program?

Administrator means the Adminis-
trator of the United States Small Busi-
ness Administration (SBA).

AA/BD means SBA’s Associate Ad-
ministrator for Business Development.

Agricultural commodity has the same
meaning as in section 102 of the Agri-
cultural Trade Act of 1978 (7 U.S.C.
5602).

Alaska Native Corporation (ANC) has
the same meaning as the term ‘‘Native
Corporation” in section 3 of the Alaska
Native Claims Settlement Act
(ANCSA), 43 U.S.C. 1602.

Attempt to maintain means making
substantive and documented efforts,
such as written offers of employment,
published advertisements seeking em-
ployees, and attendance at job fairs
and applies only to concerns during the
performance of any HUBZone contract.
A certified HUBZone small business
concern that has less than 20% of its
total employees residing in a HUBZone
during the performance of a HUBZone
contract has failed to attempt to main-
tain the HUBZone residency require-
ment.

Base closure area means:

(1) Lands within the external bound-
aries of a military installation that
were closed through a privatization
process under the authority of:

(i) The Defense Base Closure and Re-
alignment Act of 1990 (part A of title
XXIX of division B of Pub. L. 101-510; 10
U.S.C. 2687 note);

(ii) Title II of the Defense Authoriza-
tion Amendments and Base Closure and
Realignment Act (Pub. L. 100-526; 10
U.S.C. 2687 note);

(iii) 10 U.S.C. 2687; or

(iv) Any other provision of law au-
thorizing or directing the Secretary of
Defense or the Secretary of a military
department to dispose of real property
at the military installation for pur-
poses relating to base closures of rede-
velopment, while retaining the author-
ity to enter into a leaseback of all or a
portion of the property for military
use;

(2) The census tract or nonmetropoli-
tan county (excluding any qualified
census tract and any qualified non-
metropolitan county) in which the
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lands described in paragraph (1) of this
definition are wholly contained;

(3) A census tract or nonmetropolitan
county (excluding any qualified census
tract and any qualified non-metropoli-
tan county) the boundaries of which
intersect the area described in para-
graph (1) of this definition; and

(4) A census tract or nonmetropolitan
county (excluding any qualified census
tract and any qualified non-metropoli-
tan county) the boundaries of which
are contiguous to the area described in
paragraph (2) or paragraph (3) of this
definition.

Certify means the process by which
SBA determines that a concern is
qualified for the HUBZone program and
eligible to be designated by SBA as a
certified HUBZone small business con-
cern in the Dynamic Small Business
Search (DSBS) system (or successor
system).

Citizen means a person born or natu-
ralized in the United States. SBA does
not consider holders of permanent
visas and resident aliens to be citizens.

Community Development Corporation
(CDC) means a corporation that has re-
ceived financial assistance under Part 1
of Subchapter A of the Community
Economic Development Act of 1981, 42
U.S.C. 9805-9808.

Concern means a firm which satisfies
the requirements in §§121.105(a) and (b)
of this title.

Contract opportunity means a situa-
tion in which a requirement for a pro-
curement exists, none of the exclusions
from §126.605 applies, and any applica-
ble conditions in §126.607 are met.

Contracting Officer (CO) has the
meaning given that term in 41 U.S.C.
423(f)(b), which defines a CO as a person
who, by appointment in accordance
with applicable regulations, has the au-
thority to enter into a Federal agency
procurement contract on behalf of the
Government and to make determina-
tions and findings with respect to such
a contract.

County means the political subdivi-
sions recognized as a county by a state
or commonwealth or which is an equiv-
alent political subdivision such as a
parish, borough, independent city, or
municipio, where such subdivisions are
not subdivisions within counties.
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D/HUB means the Director of SBA’s
Office of HUBZone.

Decertify means the process by which
SBA determines that a concern no
longer qualifies as a HUBZone small
business concern and removes that con-
cern as a certified HUBZone small busi-
ness concern from DSBS (or successor
system), or the process by which SBA
removes a concern as a certified
HUBZone small business concern from
DSBS (or successor system) after re-
ceiving a request to voluntarily with-
draw from the HUBZone program.

Dynamic Small Business Search (DSBS)
means the database that government
agencies use to find small business con-
tractors for upcoming contracts. The
information a business provides when
registering in the System for Award
Management (SAM) is used to populate
DSBS. For HUBZone Program pur-
poses, a concern’s DSBS profile will in-
dicate whether it is a certified
HUBZone small business concern, and
if so, the date it was certified or recer-
tified.

Employee means all individuals em-
ployed on a full-time, part-time, or
other basis, so long as that individual
works a minimum of 40 hours during
the four-week period immediately prior
to the relevant date of review, which is
either the date the concern submits its
HUBZone application to SBA or the
date of recertification. SBA will review
a concern’s payroll records for the
most recently completed pay periods
that account for the four-week period
immediately prior to the date of appli-
cation or date of recertification in
order to determine which individuals
meet this definition. To determine if
an individual is an employee, SBA re-
views the totality of circumstances, in-
cluding criteria used by the Internal
Revenue Service (IRS) for Federal in-
come tax purposes and the factors set
forth in SBA’s Size Policy Statement
No. 1 (561 FR 6099, February 20, 1986).

(1) In general, the following are con-
sidered employees:

(i) Individuals obtained from a tem-
porary employee agency, leasing con-
cern, or through a union agreement, or
co-employed pursuant to a professional
employer organization agreement;

(ii) An individual who has an owner-
ship interest in the concern and who
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works for the concern a minimum of 40
hours during the four-week period im-
mediately prior to the relevant date of
review, whether or not the individual
receives compensation;

(iii) The sole owner of a concern who
works less than 40 hours during the
four-week period immediately prior to
the relevant date of review, but who
has not hired another individual to di-
rect the actions of the concern’s em-

ployees;
(iv) Individuals who receive in-kind
compensation commensurate with

work performed. Such compensation
must provide a demonstrable financial
value to the individual and must be
compliant with all relevant federal and
state laws.

(2) In general, the following are not
considered employees:

(i) Individuals who are not owners
and receive no compensation (including
no in-kind compensation) for work per-
formed;

(ii) Individuals who receive deferred
compensation for work performed;

(iii) Independent contractors that re-
ceive payment via IRS Form 1099 and
are not considered employees under
SBA’s Size Policy Statement No. 1; and

(iv) Subcontractors.

(3) Employees of an affiliate may be
considered employees, if the totality of
the circumstances shows that there is
no clear line of fracture between the
HUBZone applicant (or certified
HUBZone small business concern) and
its affiliate(s) (see §126.204).

Governor-designated covered area
means an area that the Administrator
has designated as a HUBZone by ap-
proving a Governor-generated petition
as described in §126.104.

HUBZone means a historically under-
utilized business zone, which is an area
located within one or more:

(1) Qualified census tracts;

(2) Qualified non-metropolitan coun-
ties;

(3) Lands within the external bound-
aries of an Indian reservation;

(4) Redesignated areas;

(5) Qualified base closure areas;

(6) Qualified disaster areas; or

@) Governor-designated
areas.

HUBZone small business concern or cer-
tified HUBZone small business concern

covered

§126.103

means a small business concern that
meets the requirements described in
§126.200 and that SBA has certified as
eligible for federal contracting assist-
ance under the HUBZone program. A
concern that was a certified HUBZone
small business concern as of December
12, 2017, and that had its principal of-
fice located in a redesignated area set
to expire prior to January 1, 2020, shall
remain a certified HUBZone small
business concern until June 30, 2023, so
long as all other HUBZone eligibility
requirements are met.

Indian reservation (1) Has the same
meaning as the term ‘‘Indian country”
in 18 U.S.C. 1151, except that such term
does not include:

(i) Any lands that are located within
a State in which a tribe did not exer-
cise governmental jurisdiction as of
December 21, 2000, unless that tribe is
recognized after that date by either an
Act of Congress or pursuant to regula-
tions of the Secretary of the Interior
for the administrative recognition that
an Indian group exists as an Indian
tribe (25 CFR part 83); and

(ii) Lands taken into trust or ac-
quired by an Indian tribe after Decem-
ber 21, 2000 if such lands are not located
within the external boundaries of an
Indian reservation or former reserva-
tion or are not contiguous to the lands
held in trust or restricted status as of
December 21, 2000; and

(2) In the State of Oklahoma, means
lands that:

(i) Are within the jurisdictional areas
of an Oklahoma Indian tribe (as deter-
mined by the Secretary of the Inte-
rior); and

(ii) Are recognized by the Secretary
of the Interior as of December 21, 2000,
as eligible for trust land status under
25 CFR part 151.

Indian Tribal Government means the
governing body of any Indian tribe,
band, nation, pueblo, or other orga-
nized group or community which is rec-
ognized as eligible for the special pro-
grams and services provided by the
United States to Indians because of
their status as Indians.

Interested party means any concern
that submits an offer for a specific
HUBZone set-aside contract (including
Multiple Award Contracts) or order,
any concern that submitted an offer in

597



§126.103

full and open competition and its op-
portunity for award will be affected by
a price evaluation preference given a
qualified HUBZone small business con-
cern, any concern that submitted an
offer in a full and open competition
and its opportunity for award will be
affected by a reserve of an award given
to a qualified HUBZone small business
concern, the contracting activity’s
contracting officer, or SBA.

Lands within the external boundaries of
an Indian reservation include all lands
within the perimeter of an Indian res-
ervation, whether tribally owned and
governed or not. For example, land
that is individually owned and located
within the perimeter of an Indian res-
ervation is ‘‘lands within the external
boundaries of an Indian reservation.”
By contrast, an Indian-owned parcel of
land that is located outside the perim-
eter of an Indian reservation is not
“lands within the external boundaries
of an Indian reservation.”

Native Hawaiian Organization (NHO)
means any community service organi-
zation serving Native Hawaiians in the
State of Hawaii which is a not-for-prof-
it organziation chartered by the State
of Hawaii, is controlled by Native Ha-
waiians, and whose business activities
will principally benefit such Native Ha-
waiians.

Non-metropolitan has the meaning
used by the Bureau of the Census,
United States Department of Com-
merce, in its publication titled, ‘1990
Census of Population, Social and Eco-
nomic Characteristics,”” Report Num-
ber CP-2, page A-9. This publication is
available for inspection at any local
Federal Depository Library. For the lo-
cation of a Federal Depository Library,
call toll-free (888) 293-6498 or contact
the Bureau of the Census, Population
Distribution Branch, Population Divi-
sion, Washington D.C. 20233-8800.

Person means a natural person.

Primary industry classification or pri-
mary industry means the six-digit North
American Industry Classification Sys-
tem (NAICS) code designation which
best describes the primary business ac-
tivity of the HUBZone applicant or cer-
tified HUBZone small business concern.
SBA utilizes §121.107 of this chapter in
determining a concern’s primary indus-
try classification.
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Principal office means the location
where the greatest number of the con-
cern’s employees at any one location
perform their work.

(1) If an employee works at multiple
locations, then the employee will be
deemed to work at the location where
the employee spends more than 50% of
his or her time. If an employee does
not spend more than 50% of his or her
time at any one location and at least
one of those locations is a non-
HUBZone location, then the employee
will be deemed to work at a non-
HUBZone location.

(2) In order for a location to be con-
sidered the principal office, the con-
cern must conduct business at this lo-
cation.

(3) For those concerns whose ‘‘pri-
mary industry classification’ is serv-
ices or construction (see §121.201 of this
chapter), the determination of prin-
cipal office excludes the concern’s em-
ployees who perform more than 50% of
their work at job-site locations to ful-
fill specific contract obligations. If all
of a concern’s employees perform more
than 50% of their work at job sites, the
concern does not comply with the prin-
cipal office requirement.

(i) Erample 1: A business concern
whose primary industry is construction
has a total of 78 employees, including
the owners. The business concern has
one office (Office A), which is located
in a HUBZone, with 3 employees work-
ing at that location. The business con-
cern also has a job-site for a current
contract, where 75 employees perform
more than 50% of their work. The 75
job-site employees are excluded for
purposes of determining principal of-
fice. Since the remaining 3 employees
all work at Office A, Office A is the
concern’s principal office. Since Office
A is in a HUBZone, the business con-
cern complies with the principal office
requirement.

(ii) Example 2: A business concern
whose primary industry is services has
a total of 4 employees, including the
owner. The business concern has one
office located in a HUBZone (Office A),
where 2 employees perform more than
50% of their work, and a second office
not located in a HUBZone (Office B),
where 2 employees perform more than
50% of their work. Since there is not
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one location where the greatest num-
ber of the concern’s employees at any
one location perform their work, the
business concern would not have a
principal office in a HUBZone.

(iii) Example 3: A business concern
whose primary industry is services has
a total of 6 employees, including the
owner. Five of the employees perform
all of their work at job-sites fulfilling
specific contract obligations. The busi-
ness concern’s owner performs 45% of
her work at job-sites, and 55% of her
work at an office located in a HUBZone
(Office A) conducting tasks such as
writing proposals, generating payroll,
and responding to emails. Office A
would be considered the principal office
of the concern since it is the only loca-
tion where any employees of the con-
cern work that is not a job site and the
1 individual working there spends more
than 50% of her time at Office A. Since
Office A is located in a HUBZone, the
small business concern would meet the
principal office requirement.

Qualified base closure area means a
base closure area that is treated by
SBA as a HUBZone for a period of at
least 8 years, beginning on the date on
which the Administrator designates
the base closure area as a HUBZone
and ending on the date on which the
base closure area ceases to be a quali-
fied census tract or a qualified non-
metropolitan county in accordance
with the online tool prepared by the
Administrator.

Qualified census tract. (1) Qualified
census tract means a census tract
which is designated by the Secretary of
Housing and Urban Development, and
for the most recent year for which cen-
sus data are available on household in-
come in such tract, either in which 50
percent or more of the households have
an income which is less than 60 percent
of the area median gross income for
such year or which has a poverty rate
of at least 25 percent. See 26 U.S.C.
42()(G)(B)EDH(D).

(2) The portion of a metropolitan sta-
tistical area (as defined by the Bureau
of the Census, United States Depart-
ment of Commerce, in its publications
on the Census of Population, Social
and Economic Characteristics) which
may be designated as ‘‘qualified census
tracts’ shall not exceed an area having

§126.103

20 percent of the population of such
metropolitan statistical area. See 26
U.S.C. 42(d)(5)(B)(ii)(II). This paragraph
does not apply to any metropolitan
statistical area in the Commonwealth
of Puerto Rico until December 22, 2027,
or the date on which the Financial
Oversight and Management Board for
the Commonwealth of Puerto Rico cre-
ated by the Puerto Rico Oversight,
Management, and Economic Stability
Act (PROMESA) (Pub. L. 114-187, June
30, 2016) ceases to exist, whichever
event occurs first.

(3) Qualified census tracts are re-
flected in a publicly accessible online
tool that depicts HUBZones and will be
updated every b years.

Qualified disaster area. (1) Qualified
disaster area means any census tract
or nonmetropolitan county located in
an area where a major disaster de-
clared by the President under section
401 of the Robert T. Stafford Disaster
Relief and Emergency Assistance Act
(42 U.S.C. 5170) has occurred or an area
in which a catastrophic incident has
occurred if such census tract or non-
metropolitan county ceased to be a
qualified census tract or qualified non-
metropolitan county during the period
beginning 5 years before the date on
which the President declared the major
disaster or the catastrophic incident
occurred.

(2) A census tract or nonmetropolitan
county shall be considered to be a
qualified disaster area only for the pe-
riod of time ending on the date the
area ceases to be a qualified census
tract or a qualified nonmetropolitan
county, in accordance with the pub-
licly accessible online tool that depicts
HUBZones, and beginning—

(i) In the case of a major disaster, on
the date on which the President de-
clared the major disaster for the area
in which the census tract or nonmetro-
politan county, as applicable, is lo-
cated; or

(ii) In the case of a catastrophic inci-
dent, on the date on which the cata-
strophic incident occurred in the area
in which the census tract or nonmetro-

politan county, as applicable, is lo-
cated.
Qualified non-metropolitan county

means any county that was not located
in a metropolitan statistical area (as
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defined by the Bureau of the Census,
United States Department of Com-
merce, in its publications on the Cen-
sus of Population, Social and Economic
Characteristics) at the time of the
most recent census taken for purposes
of selecting qualified census tracts
under section 26 U.S.C. 42(d)(5)(B)(ii),
and in which:

(1) The median household income is
less than 80% of the State median
household income, based on a b5-year
average of the available data from the
Bureau of the Census of the Depart-
ment of Commerce;

(2) The unemployment rate is not
less than 140% of the average unem-
ployment rate for the United States or
for the State in which such county is
located, whichever is less, based on a 5-
year average of the data available from
the Local Area Unemployment Statis-
tics report, produced by the Depart-
ment of Labor’s Bureau of Labor Sta-
tistics; or

(38) There is located a Difficult Devel-
opment Area within Alaska, Hawaii, or
any territory or possession of the
United States outside the 48 contig-
uous States. A Difficult Development
Area (DDA) is an area designated by
the Secretary of the Department of
Housing and Urban Development, in ac-
cordance with section 26 TU.S.C.
42(d)(5)(B)(iii), with high construction,
land, and utility costs relative to its
area median gross income.

(4) Qualified non-metropolitan coun-
ties are reflected in a publicly acces-
sible online tool that depicts
HUBZones and will be updated every 5
years.

Redesignated area means any census
tract that ceases to be a ‘‘qualified cen-
sus tract’” or any non-metropolitan
county that ceases to be a ‘‘qualified
non-metropolitan county.” A redesig-
nated area generally shall be treated as
a HUBZone for a period of three years,
starting from the date on which the
area ceased to be a qualified census
tract or a qualified non-metropolitan
county. The date on which the census
tract or non-metropolitan county
ceases to be qualified is the date on
which the official government data af-
fecting the eligibility of the HUBZone
is released to the public. However, an
area that was a redesignated area on or
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after December 12, 2017 shall remain a
redesignated area until June 30, 2023.

Reside means to live at a location
full-time and for at least 180 days im-
mediately prior to the date of applica-
tion (or date of recertification where
the individual is being treated as a
HUBZone resident for the first time).

(1) To determine residence, SBA will
first look to an individual’s address
identified on his or her driver’s license
or voter’s registration card. Where
such documentation is not available,
SBA will require other specific proof of
residency, such as deeds, leases, or util-
ity bills. Where the documentation pro-
vided does not demonstrate 180 days of
residency, SBA will require a signed
statement attesting to an individual’s
dates of residency.

(2) For HUBZone purposes, SBA will
consider individuals temporarily resid-
ing overseas in connection with the
performance of a contract to reside at
their U.S. residence.

(1) Example 1: A person possesses the
deed to a residential property and pays
utilities and property taxes for that
property. However, the person does not
live at this property, but instead rents
out this property to another indi-
vidual. For HUBZone purposes, the per-
son does not reside at the address list-
ed on the deed.

(ii) Example 2: A person moves into an
apartment under a month-to-month
lease and lives in that apartment full-
time. SBA would consider the person to
reside at the address listed on the lease
if the person can show that he or she
has lived at that address for at least
180 days immediately prior to the date
of application or date of recertifi-
cation.

(iii) Example 3: A person is working
overseas on a contract for the small
business and is therefore temporarily
living abroad. The employee can pro-
vide documents showing he is paying
rent for an apartment located in a
HUBZone. That person is deemed to re-
side in a HUBZone.

Small agricultural cooperative means
an association (corporate or other-
wise), comprised exclusively of other
small agricultural cooperatives, small
business concerns, or U.S. citizens, pur-
suant to the provisions of the Agricul-
tural Marketing Act, 12 U.S.C. 1141j,
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whose size does not exceed the applica-
ble size standard pursuant to part 121
of this chapter. In determining such
size, an agricultural cooperative is
treated as a ‘‘business concern’ and its
member shareholders are not consid-
ered affiliated with the cooperative by
virtue of their membership in the coop-
erative.

Small business concern (SBC) means a
concern that, with its affiliates, meets
the size standard for its primary indus-
try, pursuant to part 121 of this chap-
ter.

[63 FR 31908, June 11, 1998, as amended at 66
FR 4645, Jan. 18, 2001; 69 FR 29421, May 24,
2004; 70 FR 51248, Aug. 30, 2005; 72 FR 50041,
Aug. 30, 2007; 74 FR 45754, Sept. 4, 2009; 74 FR
56702, Nov. 3, 2009; 78 FR 61144, Oct. 2, 2013; 81
FR 51313, Aug. 4, 2016; 82 FR 48904, Oct. 23,
2017; 84 FR 62449, Nov. 15, 2019; 84 FR 65239,
Nov. 26, 2019; 86 FR 23864, May 5, 2021; 88 FR
21088, Apr. 10, 2023]

§126.104 How can a Governor petition
for the designation of a Governor-
designated covered area?

(a) For a specific covered area to re-
ceive a designation as a Governor-des-
ignated covered area, the Governor of
the State in which the identified cov-
ered area is wholly contained shall in-
clude such area in a petition to the Ad-
ministrator requesting such a designa-
tion. In reviewing a request for des-
ignation included in such a petition,
the Administrator may consider—

(1) The potential for job creation and
investment in the covered area;

(2) The demonstrated interest of
small business concerns in the covered
area to be designated as a Governor-
designated covered area;

(3) How State and local government
officials have incorporated the covered
area into an economic development
strategy; and

(4) If the covered area was a
HUBZone before becoming the subject
of the petition, the impact on the cov-
ered area if the Administrator did not
approve the petition.

(b) Each calendar year, a Governor
may submit not more than 1 petition
described in this section. Such petition
shall include all covered areas in a
State for which the Governor seeks
designation as a Governor-designated
covered area, except that the total
number of covered areas included in

§126.200

such petition may not exceed 10 per-
cent of the total number of covered
areas in the State.

(c) If the Administrator grants a pe-
tition described in this section, the
Governor of the Governor-designated
covered area shall, not less frequently
than annually, submit data to the Ad-
ministrator certifying that each Gov-
ernor-designated covered area con-
tinues to meet the requirements of
paragraph (d)(1) of this section.

(d) In this section:

(1) The term ‘‘covered area’ means
an area in a State—

(i) That is located outside of an ur-
banized area, as determined by the Bu-
reau of the Census;

(ii) With a population of not more
than 50,000; and

(iii) For which the average unem-
ployment rate is not less than 120 per-
cent of the average unemployment rate
of the United States or of the State in
which the covered area 1is located,
whichever is less, based on the most re-
cent data available from the American
Community Survey conducted by the
Bureau of the Census.

(2) The term ‘‘Governor’” means the
chief executive of a State.

(3) The term ‘‘State’” means each of
the States of the United States, the
District of Columbia, the Common-
wealth of Puerto Rico, the United
States Virgin Islands, Guam, the Com-
monwealth of the Northern Mariana Is-
lands, or American Samoa.

[84 FR 62449, Nov. 15, 2019]

Subpart B—Requirements To Be a
Certified HUBZone Small Busi-
ness Concern

§126.200 What requirements must a
concern meet to be eligible as a cer-
tified HUBZone small business con-
cern?

(a) Ownership. In order to be eligible
for HUBZone certification and to re-
main certified, a small business con-
cern must be owned in accordance with
this paragraph. The concern must be:

(1) At least 51% owned and controlled
by one or more individuals who are
United States citizens;

(2) An ANC or at least 51% owned by
an ANC or a wholly-owned business en-
tity of an ANC;
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3) At least 51% owned by one or
more Indian Tribal Governments, or by
a corporation that is wholly owned by
one or more Indian Tribal Govern-
ments;

(4) At least 51%
more CDCs;

(5) A small agricultural cooperative
organized or incorporated in the United
States, or at least 51% owned by one or
more small agricultural cooperatives
organized or incorporated in the United
States; or

(6) At least 51% owned by one or
more NHOs, or by a corporation that is
wholly owned by one or more NHOs.

(b) Size. (1) In order to be eligible for
HUBZone certification and remain eli-
gible as a certified HUBZone small
business concern, a concern, together
with its affiliates, must qualify as a
small business concern as defined in
part 121 of this chapter under the size
standard corresponding to any NAICS
code listed in its profile in the System
for Award Management (SAM.gov).

(2) In order to be eligible for a
HUBZone contract, a certified
HUBZone small business concern must
qualify as small under the size stand-
ard corresponding to the NAICS code
assigned to the HUBZone contract.

(3) If the concern is a small agricul-
tural cooperative, in determining size,
the small agricultural cooperative is
treated as a ‘‘business concern” and its
member shareholders are not consid-
ered affiliated with the cooperative by
virtue of their membership in the coop-
erative.

(c) Principal office. In order to be eli-
gible for HUBZone certification, a con-
cern’s principal office must be located
in a HUBZone, except for concerns
owned in whole or in part by one or
more Indian Tribal Governments.

(1) A concern that owns or makes a
long-term investment (i.e., a lease of at
least 10 years) in a principal office in
an area that qualifies as a HUBZone at
the time of its initial certification will
be deemed to have its principal office
located in a HUBZone for at least 10
years from the date of that certifi-
cation as long as the firm maintains
the long-term lease or continues to
own the property upon which the prin-
cipal office designation was made. This
does not apply to leases of office space

owned by one or
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that are shared with one or more other
concerns or individuals.

(2) A concern that is owned in whole
or in part by one or more Indian Tribal
Governments (or by a corporation that
is wholly owned by Indian Tribal Gov-
ernments) must either:

(i) Maintain a principal office located
in a HUBZone and ensure that at least
35% of its employees reside in a
HUBZone as provided in paragraph
(d)(1) of this section; or

(ii) Certify that when performing a
HUBZone contract, at least 35% of its
employees engaged in performing that
contract will reside within any Indian
reservation governed by one or more of
the Indian Tribal Government owners,
or reside within any HUBZone adjacent
to such Indian reservation.

(d) Employees. (1) In order to be eligi-
ble for HUBZone certification, at least
35% of a concern’s employees must re-
side in a HUBZone. When determining
the percentage of employees that re-
side in a HUBZone, if the percentage
results in a fraction, SBA rounds to the
nearest whole number.

(i) Example 1 to paragraph (d)(1): A
concern has 25 employees; 35% of 25, or
8.75, employees must reside in a
HUBZone. The number 8.75 rounded to
the nearest whole number is 9. Thus, 9
employees must reside in a HUBZone.

(ii) Example 2 to paragraph (d)(1): A
concern has 95 employees; 35% of 95, or
33.25, employees must reside in a
HUBZone. The number 33.25 rounded to
the nearest whole number is 33. Thus,
33 employees must reside in a
HUBZone.

(2) If the concern is owned in whole
or in part by one or more Indian Tribal
Governments (or by a corporation that
is wholly owned by one or more Indian
Tribal Governments), see paragraph
(c)(2) of this section.

(3) An employee who resides in a
HUBZone at the time of certification
(or time of recertification where the
individual is being treated as a
HUBZone resident for the first time)
shall continue to count as a HUBZone
resident employee if the individual
continues to live in the HUBZone for at
least 180 days immediately after cer-
tification (or recertification) and re-
mains an employee of the concern,
even if the employee subsequently
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moves to a location that is not in a
HUBZone or the area in which the em-
ployee’s residence is located no longer
qualifies as a HUBZone. The certified
HUBZone small business concern must
maintain records of the employee’s
original HUBZone address, as well as
records of the individual’s continued
and uninterrupted employment by the
HUBZone small business concern, for
the duration of the concern’s participa-
tion in the HUBZone program.

(i) Example to paragraph (d)(3): As
part of its application for HUBZone
certification, a concern provides docu-
mentation showing that 35% of its em-
ployees have lived in a HUBZone for
more than 180 days. SBA certifies the
concern as a certified HUBZone small
business concern. Within 180 after
being certified, an individual critical
to the concern’s meeting the 35% resi-
dency requirement moves out of the
HUBZone area. That individual will
continue to be treated as a HUBZone
resident during the first year after the
concern’s certification; however, at the
time of the firm’s recertification, that
individual will not be counted as a resi-
dent of a HUBZone.

(ii) [Reserved]

(e) Attempt to maintain. (1) At the
time of application, a concern must
certify that it will ‘‘attempt to main-
tain’’ (see §126.103) having at least 35%
of its employees reside in a HUBZone
during the performance of any
HUBZone contract it receives.

(2) If the concern is owned in whole
or in part by one or more Indian Tribal
Governments (or by a corporation that
is wholly owned by one or more Indian
Tribal Governments), the concern must
certify that it will ‘“‘attempt to main-
tain” (see §126.103) the applicable em-
ployment percentage described in para-
graph (c)(2) of this section during the
performance of any HUBZone contract
it receives.

(f) Subcontracting. At the time of ap-
plication, an applicant concern must
certify that it will comply with the ap-
plicable limitations on subcontracting
requirements in connection with any
procurement that it receives as a cer-
tified HUBZone small business concern
(see §§125.6 and 126.700).

(g) Suspension and Debarment. In
order to be eligible for HUBZone cer-

§126.202

tification and to remain certified, the
concern and any of its owners must not
have an active exclusion in the System
for Award Management, available at
www.SAM.gov, at the time of applica-
tion.

[84 FR 65242, Nov. 26, 2019, as amended at 86
FR 61673, Nov. 8, 2021; 88 FR 26212, Apr. 27,
2023]

§126.201 Who does SBA consider to
own a HUBZone SBC?

An owner of a SBC seeking HUBZone
certification or a qualified HUBZone
SBC is a person who owns any legal or
equitable interest in such SBC. If an
Employee Stock Ownership Plan owns
all or part of the concern, SBA con-
siders each stock trustee and plan
member to be an owner. If a trust owns
all or part of the concern, SBA con-
siders each trustee and trust bene-
ficiary to be an owner. In addition:

(a) Corporations. SBA considers any
person who owns stock, whether voting
or non-voting, to be an owner. SBA
considers options to purchase stock
and the right to convert debentures
into voting stock to have been exer-
cised.

Example: U.S. citizens own all of the stock
of a corporation. A corporate officer, a non-
U.S. citizen, owns no stock in the corpora-
tion but owns options to purchase stock in
the corporation. SBA will consider the op-
tions exercised and the individual to be an
owner. Therefore, if that corporate officer
has options to purchase 50% or more of the
corporate stock, pursuant to §126.200, the
corporation would not be eligible to be a
qualified HUBZone SBC because it is not at
least 51% owned and controlled by persons
who are U.S. citizens.

(b) Partnerships. SBA considers all
partners, whether general or limited,
to be owners in a partnership.

(c) Sole proprietorships. The proprietor
is the owner.

(d) Limited liability companies. SBA
considers each member to be an owner
of a limited liability company.

[69 FR 29422, May 24, 2004, as amended at 70
FR 51249, Aug. 30, 2005; 71 FR 69183, Nov. 30,
2006]

§126.202 Who does SBA consider to
control a HUBZone SBC?

Control means both the day-to-day
management and long-term decision-
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making authority for the HUBZone
SBC. Many persons may share control
of a concern, including each of those
occupying the following positions: offi-
cer, director, general partner, man-
aging partner, managing member and
manager. In addition, key employees
who possess expertise or responsibil-
ities related to the concern’s primary
economic activity may share signifi-
cant control of the concern. SBA will
consider the control potential of such
key employees on a case by case basis.

[69 FR 29422, May 24, 2004, as amended at 84
FR 65243, Nov. 26, 2019]

§126.203 [Reserved]

§126.204 May a HUBZone small busi-
ness concern have affiliates?

(a) A HUBZone small business con-
cern may have affiliates, provided that
the aggregate size of the concern to-
gether with all of its affiliates is small
as defined in part 121 of this title, ex-
cept as otherwise provided for small
agricultural cooperatives in §126.103.

(b) Employees of affiliates are not
automatically considered employees of
a HUBZone applicant or HUBZone
small business concern solely on the
basis of affiliation.

(c) The employees of an affiliate may
be counted as employees of a HUBZone
applicant or HUBZone small business
concern for purposes of determining
compliance with the HUBZone pro-
gram’s principal office and 35% resi-
dency requirements in certain cir-
cumstances. In determining whether
individuals should be counted as em-
ployees of a HUBZone applicant or
HUBZone small business concern, SBA
will consider all information, including
criteria used by the IRS for Federal in-
come tax purposes and those set forth
in SBA’s Size Policy Statement No. 1.
Employees of the concern’s affiliate
will not be counted as the concern’s
employees if there is a clear line of
fracture between the concern and its
affiliate.

(1) SBA generally will find that there
is a clear line of fracture where the
concern demonstrates that it does not
share employees, facilities, or equip-
ment with the affiliate; has different
customers or lines of business (or is
distinctly segregated geographically);
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and does not receive significant con-
tracts or financial assistance from the
affiliate.

(2) The use of common administra-
tive services between parent and/or sis-
ter concerns by itself will not result in
an affiliate’s employees being counted
as employees of the HUBZone applicant
or HUBZone small business concern.

(3) Minimal business activity be-
tween the concern and its affiliate will
not result in an affiliate’s employees
being counted as employees of the
HUBZone applicant or HUBZone small
business concern.

(1) Ezxample to paragraph (c): X owns
100% of Company A and 51% of Com-
pany B. Based on X’s common owner-
ship of A and B, the two companies are
affiliated under SBA’s size regulations.
SBA will look at the totality of cir-
cumstances to determine whether it
would be reasonable to treat the em-
ployees of B as employees of A for
HUBZone program purposes. If both
companies do construction work and
share office space and equipment, then
SBA would find that there is not a
clear line of fracture between the two
concerns and would treat the employ-
ees of B as employees of A for
HUBZone program purposes. In order
to be eligible for the HUBZone pro-
gram, at least 35% of the combined em-
ployees of A and B must reside in a
HUBZone.

(ii) [Reserved]

[84 FR 65243, Nov. 26, 2019]

§126.205 May participants in other
SBA programs be certified as
HUBZone small business concerns?

Participants in other SBA programs
may be certified as HUBZone small
business concerns if they meet all of
the requirements set forth in this part.

[84 FR 65243, Nov. 26, 2019]

§126.206 May nonmanufacturers be
certified as HUBZone small busi-
ness concerns?

Nonmanufacturers (referred to in the
HUBZone Act of 1997 as ‘‘regular deal-
ers’’) may be certified as HUBZone
small business concerns if they meet
all of the requirements set forth in
§126.200. For purposes of this part, a
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“nonmanufacturer” is defined in
§121.406(b) of this chapter.

[84 FR 65243, Nov. 26, 2019]

§126.207 Do all of the offices or facili-
ties of a certified HUBZone small
business concern have to be located
in a HUBZone?

A HUBZone small business concern
may have offices or facilities in mul-
tiple HUBZones or even outside a
HUBZone. However, in order to be cer-
tified as a HUBZone small business
concern, the concern’s principal office
must be located in a HUBZone (except
see §126.200(c)(2) for concerns owned by
Indian Tribal Governments).

[84 FR 65243, Nov. 26, 2019]

Subpart C—Certification

§126.300 How may a concern be cer-
tified as a HUBZone small business
concern?

(a) A concern must apply to SBA for
HUBZone certification. SBA will con-
sider the information provided by the
concern in order to determine whether
the concern qualifies.

(b) SBA, at its discretion, may rely
solely upon the information submitted,
may request additional information,
may conduct independent research, or
may verify the information before
making an eligibility determination.

(c) If SBA determines that a concern
meets the eligibility requirements of a
HUBZone small business concern, it
will notify the concern and designate
the concern as a certified HUBZone
small business concern in DSBS (or
successor system).

[84 FR 65243, Nov. 26, 2019]

§126.301 Is there any other way for a
concern to obtain certification?

No. SBA certification is the only way

to qualify for HUBZone program sta-
tus.

§126.302 When may a concern apply
for certification?

A concern may apply to SBA and
submit the required information when-
ever it can represent that it meets the
eligibility requirements, subject to
§126.309. All representations and sup-
porting information contained in the

§126.304

application must be complete and ac-
curate as of the date of submission.
The application must be signed by an
officer of the concern who is authorized
to represent the concern.

§126.303 Where must a concern submit
its application for certification?

A concern seeking certification as a
HUBZone small business concern must
submit an electronic application to
SBA’s HUBZone Program Office via
SBA’s web page at www.SBA.gov. The
application and any supporting docu-
mentation must be submitted by a per-
son authorized to represent the con-
cern.

[84 FR 65243, Nov. 26, 2019]

§126.304 What must a concern submit
to SBA in order to be certified as a
HUBZone small business concern?

(a) General. To be certified by SBA as
a HUBZone small business concern, a
concern must submit a completed ap-
plication and all documents requested
by SBA. The concern must also rep-
resent to SBA that it meets the re-
quirements set forth in §126.200 and
that all of the information provided as
of the date of the application (and any
subsequent information provided) is
complete, true and accurate. The rep-
resentation must be signed by an
owner or officer of the applicant.

(b) Supporting documents. (1) SBA may
request documents to verify that the
applicant meets the HUBZone pro-
gram’s eligibility requirements. The
documents must show that the concern
meets the program’s requirements at
the time it submits its application to
SBA.

(2) The concern must document com-
pliance with the requirements listed in
§126.200, including but not limited to
employment records and documenta-
tion showing the address of each
HUBZone resident employee. Records
sufficient to demonstrate HUBZone
residency include copies of driver’s li-
censes and voter registration cards;
only where such documentation is un-
available will SBA accept alternative
documentation (such as copies of
leases, deeds, and/or utility bills) ac-
companied by signed statements ex-
plaining why the alternative docu-
mentation is being provided.
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(c) Changes after submission of applica-
tion. After submitting an application, a
concern applying for HUBZone certifi-
cation must immediately notify SBA
of any changes that could affect its eli-
gibility and provide information and
documents to verify the changes. If the
changed information indicates that the
concern is not eligible, the applicant
will be given the option to withdraw its
application, or SBA will decline certifi-
cation and the concern must wait 90
days to reapply.

(d) HUBZone areas. Concerns applying
for HUBZone status must use SBA’s
website (e.g., maps or other tools show-
ing qualified HUBZones) to verify that
the location of the concern’s principal
office and the residences of at least 35%
of the concern’s employees are within
HUBZones. If SBA’s website indicates
that a particular location is not within
a HUBZone and the applicant dis-
agrees, then the applicant must note
this on the application and submit rel-
evant documents showing why the ap-
plicant believes the area meets the
statutory criteria of a HUBZone. SBA
will determine whether the location is
within a HUBZone using available
methods (e.g., by contacting Bureau of
Indian Affairs for Indian reservations
or Department of Defense for BRACS).

(e) Record maintenance. HUBZone
small business concerns must retain
documentation demonstrating satisfac-
tion of all qualifying requirements for
6 years from date of submission of all
initial and continuing eligibility ac-
tions as required by this part. In addi-
tion, HUBZone small business concerns
must retain documentation as required
in §126.200(d)(3).

[84 FR 65244, Nov. 26, 2019]
§126.305 [Reserved]

§126.306 How will SBA process an ap-
plication for HUBZone certifi-
cation?

(a) The D/HUB or designee is author-
ized to approve or decline applications
for HUBZone certification. SBA will
receive and review all applications and
request supporting documents. SBA
must receive all required information,
supporting documents, and a completed
HUBZone representation before it will
begin processing a concern’s applica-
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tion. SBA will not process incomplete
packages. SBA will make its deter-
mination within 60 calendar days after
receipt of a complete package.

(b) The burden of proof to dem-
onstrate eligibility is on the applicant
concern. If a concern does not provide
requested information within the allot-
ted time provided by SBA, or if it sub-
mits incomplete information, SBA may
draw an adverse inference and presume
that the information that the appli-
cant failed to provide would dem-
onstrate ineligibility and deny certifi-
cation on this basis.

(1) If a concern submits inconsistent
information that results in SBA’s in-
ability to determine the concern’s
compliance with any of the HUBZone
eligibility requirements, SBA will de-
cline the concern’s application.

(2) If, during the processing of an ap-
plication, SBA determines that an ap-
plicant has knowingly submitted false
information, regardless of whether cor-
rect information would cause SBA to
deny the application, and regardless of
whether correct information was given
to SBA in accompanying documents,
SBA will deny the application.

(c) SBA’s decision will be based on
the facts set forth in the application,
any information received in response
to SBA’s request for clarification, any
independent research conducted by
SBA, and any changed circumstances.

(d) In order to be certified into the
program, the applicant must be eligible
as of the date it submitted its applica-
tion and at the time the D/HUB issues
a decision. An applicant must inform
SBA of any changes to its cir-
cumstances that occur after its appli-
cation and before its certification that
may affect its eligibility. SBA will con-
sider such changed circumstances in
determining whether to certify the
concern.

(e) If SBA approves the application,
it will send a written notice to the con-
cern and designate the concern as a
certified HUBZone small business con-
cern in DSBS (or successor system) as
described in §126.307.

(f) If SBA denies the application, it
will send a written notice to the con-
cern and state the specific reasons for
denial.
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(g) SBA will presume that notice of
its decision was provided to an appli-
cant if SBA sends a communication to
the concern at a mailing address, email
address, or fax number provided in the
concern’s profile in the System for
Award Management (or successor sys-
tem).

[84 FR 65244, Nov. 26, 2019, as amended at 88
FR 26212, Apr. 27, 2023]

§126.307 Where is there a list of cer-
tified HUBZone small business con-
cerns?

SBA designates concerns as certified

HUBZone small business concerns in

DSBS (or successor system).

[84 FR 65244, Nov. 26, 2019]

§126.308 What happens if a HUBZone
small business concern receives no-
tice of its certification but it does
not appear in DSBS as a certified
HUBZone small business concern?

(a) A certified HUBZone small busi-
ness concern that has received SBA’s
notice of certification, but does not ap-
pear in DSBS (or successor system) as
a certified HUBZone small business
concern within 10 business days, should
immediately notify the D/HUB via
email at hubzone@sba.gov.

(b) A certified HUBZone small busi-
ness concern that has received SBA’s
notice of certification must appear as a
certified HUBZone small business con-
cern in DSBS (or successor system) in
order to be eligible for HUBZone con-
tracts (i.e., it cannot ‘‘opt out” of a
public display in the System for Award
Management (SAM.gov) or DSBS (or
successor systems)).

[84 FR 65244, Nov. 26, 2019]

§126.309 May a declined or decertified
concern seek certification at a later
date?

A concern that SBA has declined or
decertified may seek certification after
ninety (90) calendar days from the date
of decline or decertification if it be-
lieves that it has overcome all reasons
for decline or decertification through
changed circumstances and is cur-
rently eligible. A concern found to be
ineligible during a HUBZone status
protest is precluded from applying for
HUBZone certification for ninety (90)
calendar days from the date of the final

§126.403

agency decision (i.e., the D/HUB’s deci-
sion if the protest determination is not
appealed, or OHA’s decision if the pro-
test determination is appealed) pursu-
ant to 13 CFR 126.803(d)(5).

[76 FR 43574, July 21, 2011, as amended at 88
FR 21088, Apr. 10, 2023]

Subpart D—Program Examinations

§126.400 Who will conduct program
examinations?

SBA field staff or others designated
by the D/HUB will conduct program ex-
aminations.

§126.401 What is a program examina-
tion?

A program examination is an inves-
tigation by SBA officials, which
verifies the accuracy of any certifi-
cation made or information provided as
part of the HUBZone application or re-
certification process. Examiners may
verify that the concern met the pro-
gram’s eligibility requirements at the
time of its certification or, if applica-
ble, at the time of its most recent re-
certification.

[84 FR 65244, Nov. 26, 2019]

§126.402 When will SBA conduct pro-
gram examinations?

(a) SBA may conduct a program ex-
amination at any time after the con-
cern submits its application, during
the processing of the application, and
at any time while the concern is a cer-
tified HUBZone small business concern.

(b) SBA will conduct program exami-
nations periodically as part of the re-
certification process set forth in
§126.500.

(c) Upon receipt of specific and cred-
ible information alleging that a cer-
tified HUBZone small business concern
no longer meets the eligibility require-
ments for continued program eligi-
bility, SBA will examine the concern’s
eligibility for continued participation
in the program.

[84 FR 65245, Nov. 26, 2019]
§126.403 What will SBA review during
a program examination?

(a) SBA may conduct a program ex-
amination, or parts of an examination,
at one or more of the concern’s offices.
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SBA will determine the location and
scope of the examination and may re-
view any information related to the
concern’s HUBZone eligibility includ-
ing, but not limited to, documentation
related to the location and ownership
of the concern, compliance with the
35% HUBZone residency requirement,
and the concern’s ‘“‘attempt to main-
tain’ (see §126.103) this percentage.

(b) SBA may require that a HUBZone
small business concern (or applicant)
submit additional information as part
of the program examination. If SBA re-
quests additional information, SBA
will presume that written notice of the
request was provided when SBA sends
such request to the concern at a mail-
ing address, email address or fax num-
ber provided in the concern’s profile in
the Dynamic Small Business Search
(DSBS) or the System for Award Man-
agement (SAM) (or successor systems).
SBA may draw an adverse inference
from a concern’s failure to cooperate
with a program examination or provide
requested information and assume that
the information that the HUBZone
small business concern (or applicant)
failed to provide would demonstrate in-
eligibility, and decertify (or deny cer-
tification) on this basis.

(c) The concern must retain docu-
mentation provided in the course of a
program examination for 6 years from
the date of submission.

[84 FR 65245, Nov. 26, 2019]

§126.404 What are the possible out-
comes of a program examination
and when will SBA make its deter-
mination?

(a) Timing. SBA will make its deter-
mination within 90 calendar days after
SBA receives all requested informa-
tion, when practicable.

(b) Program examinations on certified
HUBZone small business concerns. If the
program examination was conducted
on a certified HUBZone small business
concern—

(1) And the D/HUB (or designee) de-
termines that the concern is eligible,
SBA will send a written notice to the
HUBZone small business concern and
continue to designate the concern as a
certified HUBZone small business con-
cern in DSBS (or successor system).
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(2) And the D/HUB (or designee) de-
termines that the concern is not eligi-
ble, the concern will have 30 days to
submit documentation showing that it
is eligible. During the 30-day period,
such concern may not compete for or
be awarded a HUBZone contract. If
such concern fails to demonstrate its
eligibility by the last day of the 30-day
period, the concern will be decertified.

(¢c) Program examinations on appli-
cants. If the program examination was
conducted on an applicant to the
HUBZone program—

(1) And the D/HUB (or designee) de-
termines that the concern is eligible,
SBA will send a written certification
notice to the concern and designate the
concern as a certified HUBZone small
business concern in DSBS (or successor
system).

(2) And the D/HUB (or designee) de-
termines that the concern is ineligible,
SBA will send a written decline notice
to the concern.

[84 FR 65245, Nov. 26, 2019]

Subpart E—Maintaining HUBZone
Status

§126.500 How does a concern maintain
HUBZone certification?

(a) Any concern seeking to remain a
certified HUBZone small business con-
cern in DSBS (or successor system)
must annually represent to SBA that it
continues to meet all HUBZone eligi-
bility criteria (see §126.200).

(1) If at the time of its recertification
the certified HUBZone small business
concern is not currently performing a
HUBZone contract, its representation
means that at least 35% of its employ-
ees continue to reside in a HUBZone
and the principal office of the concern
continues to be located in a HUBZone.

(2) If at the time of its recertification
the certified HUBZone small business
concern 1is currently performing a
HUBZone contract, its representation
means that at least 20% of its employ-
ees continue to reside in a HUBZone
and the principal office of the concern
continues to be located in a HUBZone.

(3) Except as provided in paragraph
(b) of this section, unless SBA has rea-
son to question the concern’s represen-
tation of its continued eligibility, SBA
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will accept the representation without
requiring the certified HUBZone small
business concern to submit any sup-
porting information or documentation.

(4) The concern’s recertification must
be submitted within 30 days of the an-
niversary date of its original HUBZone
certification. The date of HUBZone
certification is the date specified in the
concern’s certification letter. If the
business fails to recertify, SBA may
propose the concern for decertification
pursuant to §126.503.

(b) SBA will conduct a program ex-
amination of each certified HUBZone
small business concern pursuant to
§126.403 at least once every three years
to ensure continued program eligi-
bility. Specifically, SBA will conduct a
program examination as part of the re-
certification process three years after
the concern’s initial HUBZone certifi-
cation or three years after the date of
the concern’s last program examina-
tion, whichever date is later.

(1) Example: Concern A is certified by
SBA to be eligible for the HUBZone
program on September 27, 2020. During
that year, Concern A does not receive a
HUBZone contract. Concern A must re-
certify its eligibility to SBA between
August 27, 2021 and September 26, 2021.
Concern A must represent that at least
35% of its employees continue to reside
in a HUBZone and that its principal of-
fice continues to be located in a
HUBZone. Concern A will continue to
be a certified HUBZone small business
concern that is eligible to receive
HUBZone contracts (as long as it is
small for the size standard cor-
responding to the NAICS code assigned
to the contract) through September 26,
2022. On June 28, 2022, Concern A is
awarded a HUBZone contract. Concern
A must recertify its eligibility to SBA
between August 27, 2022 and September
26, 2022. Because Concern A is per-
forming a HUBZone contract, Concern
A must represent that at least 20% of
its employees continue to reside in a
HUBZone and that its principal office
continues to be located in a HUBZone.
Concern A will continue to be a cer-
tified HUBZone small business concern
that is eligible to receive HUBZone
contracts (as long as it is small for the
size standard corresponding to the
NAICS code assigned to the contract)

§126.501

through September 26, 2023. Concern A
must recertify its eligibility to SBA
between August 27, 2023 and September
26, 2023. Because three years have
elapsed since its application and origi-
nal certification, SBA will conduct a
program examination of Concern A at
that time. In addition to its represen-
tation that it continues to be eligible
as a certified HUBZone small business
concern, Concern A must provide addi-
tional information as requested by
SBA to demonstrate that it continues
to meet all the eligibility requirements
of the HUBZone Program.
(2) [Reserved]

[84 FR 65245, Nov. 26, 2019, as amended at 85
FR 66197, Oct. 16, 2020]

§126.501 How long does HUBZone cer-
tification last?

(a) Omne-year certification. Once SBA
certifies a concern as eligible to par-
ticipate in the HUBZone program, the
concern will be treated as a certified
HUBZone small business concern eligi-
ble for all HUBZone contracts for
which the concern qualifies as small,
for a period of one year from the date
of its initial certification or recertifi-
cation, unless the concern acquires, is
acquired by, or merges with another
firm during that one-year period, or
the concern is performing a HUBZone
contract and fails to attempt to main-
tain the minimum employee HUBZone
residency requirement (see §126.103).

(1) A certified HUBZone small busi-
ness concern that acquires, is acquired
by, or merges with another business
entity must notify SBA within 30 days
of the transaction becoming final. The
concern must then demonstrate to SBA
that it continues to meet the HUBZone
eligibility requirements in order for it
to remain eligible as a certified
HUBZone small business concern.

(2) A certified HUBZone small busi-
ness concern that is performing a
HUBZone contract and fails to attempt
to maintain the minimum employee
HUBZone residency requirement (see
§126.103) must notify SBA within 30
days of such occurrence. A concern
that cannot meet the requirement may
voluntarily withdraw from the pro-
gram, or it will be removed by SBA
pursuant to program decertification
procedures.
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(b) Annual recertification. On the an-
nual anniversary of a concern’s certifi-
cation or recertification, the concern
must recertify that it is fully compli-
ant with all HUBZone eligibility re-
quirements (see §126.200), or it can re-
quest to voluntarily withdraw from the
HUBZone program.

(c) Review of recertification. SBA may
review the concern’s recertification
through the program examination
process when deemed appropriate and
will do so every three years pursuant
to §126.500.

(1) If SBA determines that the con-
cern is no longer eligible at the time of
its recertification, SBA will propose
the HUBZone small business concern
for decertification pursuant to §126.503.

(2) If SBA determines that the con-
cern continues to be eligible, SBA will
notify the concern of this determina-
tion. In such case, the concern will:

(i) Continue to be designated as a cer-
tified HUBZone small business concern
in DSBS (or successor system); and

(ii) Be treated as an eligible
HUBZone small business concern for
all HUBZone contracts for which the
concern qualifies as small for a period
of one year from the date of the recer-
tification.

(d) Voluntary withdrawal. A HUBZone
small business concern may request to
voluntarily withdraw from the
HUBZone program at any time. Once
SBA concurs, SBA will decertify the
concern and no longer designate it as a
certified HUBZone small business con-
cern in DSBS (or successor system).
The concern may apply again for cer-
tification at any point ninety (90) cal-
endar days after the date of decerti-
fication. At that point, the concern
would have to demonstrate that it
meets all HUBZone eligibility require-
ments.

[84 FR 65246, Nov. 26, 2019]

§126.502 Is there a limit to the length
of time a concern may be a certified
HUBZone small business concern?

There is no limit to the length of
time a concern may remain designated
as a certified HUBZone small business
concern in DSBS (or successor system)
so long as it continues to comply with
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the provisions of §§126.200, 126.500, and
126.501.

[84 FR 65246, Nov. 26, 2019]

§126.503 What happens if SBA is un-
able to verify a HUBZone small
business concern’s eligibility or de-
termines that a concern is no
longer eligible for the program?

(a) Proposed decertification—(1) Gen-
eral. If SBA is unable to verify a cer-
tified HUBZone small business con-
cern’s eligibility or has information in-
dicating that a concern was not eligi-
ble for the program at the time of cer-
tification or recertification, SBA may
propose decertification of the concern.
In addition, if during the one-year pe-
riod of time after certification or re-
certification SBA Dbelieves that a
HUBZone small business concern that
is performing one or more HUBZone
contracts no longer has at least 20% of
its employees living in a HUBZone,
SBA will propose the concern for decer-
tification based on the concern’s fail-
ure to attempt to maintain compliance
with the HUBZone residency require-
ment.

(i) Notice of proposed decertification.
SBA will notify the HUBZone small
business concern in writing that SBA
is proposing to decertify it and state
the reasons for the proposed decerti-
fication. The notice of proposed decer-
tification will notify the concern that
it has 30 days from the date it receives
the letter to submit a written response
to SBA explaining why the proposed
ground(s) should not justify decerti-
fication. SBA will consider that writ-
ten notice was provided if SBA sends
the notice of proposed decertification
to the concern at a mailing address,
email address, or fax number provided
in the concern’s profile in the System
for Award Management (SAM.gov) or
the Dynamic Small Business Search
(DSBS) (or successor systems).

(ii) Response to notice of proposed de-
certification. The HUBZone small busi-
ness concern must submit a written re-
sponse to the notice of proposed decer-
tification within the timeframe speci-
fied in the notice. In this response, the
HUBZone small business concern must
rebut each of the reasons set forth by
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SBA in the notice of proposed decerti-
fication, and where appropriate, the re-
buttal must include documents show-
ing that the concern is eligible for the
HUBZone program as of the date speci-
fied in the notice.

(iii) Adverse inference. If a HUBZone
small business concern fails to cooper-
ate with SBA or fails to provide the in-
formation requested, the D/HUB may
draw an adverse inference and assume
that the information that the concern
failed to provide would demonstrate in-
eligibility.

(2) SBA’s decision. SBA will determine
whether the HUBZone small business
concern remains eligible for the pro-
gram within 90 calendar days after re-
ceiving all requested information,
when practicable. The D/HUB will pro-
vide written notice to the concern stat-
ing the basis for the determination.

(i) If SBA finds that the concern is
not eligible, the D/HUB will decertify
the concern and remove its designation
as a certified HUBZone small business
concern in DSBS and the System for
Award Management (Oor successor sys-
tem) within four business days of the
determination.

(ii) If SBA finds that the concern is
eligible, the concern will continue to
be designated as a certified HUBZone
small business concern in DSBS (or
successor system).

(b) Decertification pursuant to a pro-
test. The procedures described in para-
graph (a) of this section do not apply to
HUBZone status protests. If the D/HUB
sustains a protest pursuant to §126.803,
SBA will decertify the HUBZone small
business concern immediately and
change the concern’s status in DSBS
(or successor system) to reflect that it
no longer qualifies as a certified
HUBZone small business concern with-
out first proposing it for decertifica-
tion.

(c) Decertification due to submission of
false information. If SBA discovers that
a certified HUBZone small business
concern or its representative Kknow-
ingly submitted false information, SBA
will propose the firm for decertifica-
tion. In addition, SBA will refer the
matter to the SBA Office of Inspector
General for review and may request
that Government-wide debarment or

§126.504

suspension proceedings be initiated by
the agency.

(d) Effect of decertification. Once SBA
has decertified a concern, the concern
cannot submit an offer or quote as a
HUBZone small business concern. If a
concern does so, it may be in violation
of criminal laws, including section
16(d) of the Small Business Act, 15
U.S.C. 645(d). If the concern has already
certified as a HUBZone small business
on a pending procurement, the concern
must immediately inform the con-
tracting officer for the procuring agen-
cy of the adverse eligibility determina-
tion. A contracting officer shall not
award a HUBZone contract to a con-
cern that the D/HUB has determined is
not an eligible HUBZone small business
concern for the procurement in ques-
tion.

[84 FR 65246, Nov. 26, 2019, as amended at 88
FR 26212, Apr. 27, 2023]

§126.504 When will SBA remove the
designation of a concern in DSBS
(or successor system) as a certified
HUBZone small business concern?

(a) SBA will remove the designation
of a concern in DSBS (or successor sys-
tem) as a certified HUBZone small
business concern if the concern has:

(1) Been decertified as a result of a
HUBZone status protest pursuant to
§126.803;

(2) Been decertified as a result of the
procedures set forth in §126.503; or

(3) Voluntarily withdrawn from the
HUBZone program pursuant to
§126.501(b).

(b) SBA will remove the designation
of a concern in DSBS (or successor sys-
tem) as a certified HUBZone small
business concern as soon as the D/HUB
issues a decision decertifying the con-
cern from the program.

(c) After a concern has been removed
as a certified HUBZone small business
concern in DSBS (or successor system),
it is ineligible for the HUBZone pro-
gram and may not submit an offer for
a HUBZone contract.

(1) As long as the concern was eligi-
ble at the time of its offer (and eligi-
bility relates back to the date of its
certification or recertification), it
could be awarded a HUBZone contract
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even if it no longer appears as a cer-
tified HUBZone small business concern
on DSBS on the date of award.

(2) If SBA determines that the con-
cern’s recertification was invalid (i.e.,
based on a protest or program exam-
ination SBA determines that the con-
cern did not qualify as a HUBZone
small business concern on the date of
its recertification), the concern will be
ineligible for the award of any
HUBZone contract for which it pre-
viously certified its HUBZone status.

[84 FR 65247, Nov. 26, 2019]

Subpart F—Contracting With Cer-
fified HUBZone Small Business
Concerns

§126.600 What
tracts?

are HUBZone con-

HUBZone contracts are contracts
awarded to a certified HUBZone small
business concern, regardless of the
place of performance, through any of
the following procurement methods:

(a) Sole source awards to certified
HUBZone small business concerns;

(b) Set-aside awards, including par-
tial set-asides, based on competition
restricted to certified HUBZone small
business concerns;

(c) Awards to certified HUBZone
small business concerns through full
and open competition after a price
evaluation preference is applied to an
other than small business in favor of
certified HUBZone small business con-
cerns;

(d) Awards based on a reserve for cer-
tified HUBZone small business con-
cerns in a solicitation for a Multiple
Award Contract (see §125.1); or

(e) Orders set-aside for certified
HUBZone small business concerns
under a Multiple Award Contract that
was awarded in full and open competi-
tion.

[78 FR 61144, Oct. 2, 2013, as amended at 81 FR
48591, July 25, 2016; 84 FR 65247, Nov. 26, 2019]

§126.601 What additional require-
ments must a certified HUBZone
small business concern meet to sub-
mit an offer on a HUBZone con-
tract?

(a) Only certified HUBZone small
business concerns are eligible to sub-
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mit offers for a HUBZone contract or
to receive a price evaluation preference
under §126.613.

(b) At the time a certified HUBZone
small business concern submits its ini-
tial offer (including price) on a specific
HUBZone contract, it must certify to
the contracting officer that it:

(1) Is a certified HUBZone small busi-
ness concern in DSBS (or successor
system);

(2) Is small, together with its affili-
ates, at the time of its offer under the
size standard corresponding to the
NAICS code assigned to the procure-
ment;

(3) Will “attempt to maintain’ hav-
ing at least 35% of its employees resid-
ing in a HUBZone during the perform-
ance of the contract, as set forth in
§126.200(e); and

(4) Will comply with the applicable
limitations on subcontracting during
performance of the contract, as set
forth in §125.6 of this chapter and
§§ 126.200(f) and 126.700.

(c) A certified HUBZone small busi-
ness concern may submit an offer on a
HUBZone contract for supplies as a
nonmanufacturer if it meets the re-
quirements of the nonmanufacturer
rule set forth at §121.406 of this chap-
ter.

(d) Where a subcontractor that is not
a certified HUBZone small business
will perform the primary and vital re-
quirements of a HUBZone contract, or
where a HUBZone prime contractor is
unduly reliant on one or more small
businesses that are not HUBZone-cer-
tified to perform the HUBZone con-
tract, the prime contractor is not eligi-
ble for award of that HUBZone con-
tract.

(1) When the subcontractor qualifies
as small for the size standard assigned
to the procurement, this issue may be
grounds for a HUBZone status protest,
as described in §126.801. When the sub-
contractor is alleged to be other than
small for the size standard assigned to
the procurement, this issue may be
grounds for a size protest under the os-
tensible subcontractor rule, as de-
scribed at §121.103(h)(3) of this chapter.

(2) In the case of a contract or order
for services, specialty trade construc-
tion or supplies, SBA will find that a
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prime HUBZone contractor is per-
forming the primary and vital require-
ments of the contract or order, and is
not unduly reliant on one or more sub-
contractors that are not HUBZone-cer-
tified, where the prime contractor can
demonstrate that it, together with any
subcontractors that are certified
HUBZone small business concerns, will
meet the limitations on subcontracting
provisions set forth in §125.6 of this
chapter.

(3) In a general construction con-
tract, the primary and vital require-
ments of the contract are the manage-
ment, supervision and oversight of the
project, including coordinating the
work of various subcontractors, not
the actual construction work per-
formed.

(e) For two-step procurements (in-
cluding architect-engineering and de-
sign-build procurements) to be awarded
as HUBZone contracts, a concern must
be a certified HUBZone small business
concern as of the date that it submits
its initial bid or proposal (which may
or may not include price) during phase
one.

[84 FR 65247, Nov. 26, 2019, as amended at 84
FR 65664, Nov. 29, 2019; 86 FR 5304, Jan. 30,
2020; 88 FR 26212, Apr. 27, 2023]

§126.602 Must a certified HUBZone
small business concern maintain
the employee residency percentage
during contract performance?

(a) A certified HUBZone small busi-
ness concern that has not received a
HUBZone contract must have at least
35% of its employees residing within a
HUBZone at the time of certification
and annual recertification. Such a con-
cern need not meet the 35% HUBZone
residency requirement at all times
while certified in the program. A cer-
tified HUBZone small business concern
that has received a HUBZone contract
must ‘“‘attempt to maintain” (see
§126.103) having 35% of its employees
residing in a HUBZone during the per-
formance of any HUBZone contract
awarded to the concern on the basis of
its HUBZone status. Such a concern
must have at least 20% of its employ-
ees residing within a HUBZone at the
time of its annual recertification.

(b) For orders under indefinite deliv-
ery, indefinite quantity contracts, in-

§126.605

cluding orders under multiple award
contracts, a certified HUBZone small
business concern must ‘‘attempt to
maintain’ the HUBZone residency re-
quirement during the performance of
each order that is set aside for
HUBZone small business concerns.

(c) A certified HUBZone small busi-
ness concern eligible for the program
pursuant to §126.200(c)(2)(ii) must have
at least 35% of its employees engaged
in performing a HUBZone contract re-
siding within any Indian reservation
governed by one or more of the con-
cern’s Indian Tribal Government own-
ers, or residing within any HUBZone
adjoining any such Indian reservation.

(d) A certified HUBZone small busi-
ness concern that has less than 20% of
its total employees residing in a
HUBZone during the performance of a
HUBZone contract has failed to at-
tempt to maintain the HUBZone resi-
dency requirement. Such failure will
result in proposed decertification pur-
suant to §126.503.

[84 FR 65247, Nov. 26, 2019, as amended at 85
FR 66197, Oct. 16, 2020]

§126.603 Does HUBZone certification
guarantee receipt of HUBZone con-
tracts?

HUBZone certification does not guar-
antee that a certified HUBZone small
business concernwill receive HUBZone
contracts. Certified HUBZone small
business concerns should market their
capabilities to appropriate contracting
activities in order to increase the pros-
pect that the contracting activity will
adopt an acquisition strategy that in-
cludes HUBZone contract opportuni-
ties.

[69 FR 29425, May 24, 2004, as amended at 84
FR 65247, Nov. 26, 2019]

§126.604 Who decides if a contract op-
portunity for HUBZone set-aside
competition exists?

The contracting officer for the con-
tracting activity makes this decision.

§126.605 What requirements are not
available for HUBZone contracts?

A contracting activity may not make
a requirement available for a HUBZone
contract if:

(a) The contracting activity other-
wise would fulfill that requirement
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through award to Federal Prison Indus-
tries, Inc. under 18 U.S.C. 4124 or 4125,
or to Javits-Wagner-O’Day Act partici-
pating non-profit agencies for the blind
and severely disabled, under 41 U.S.C.
46 et seq., as amended; or

(b) An 8(a) participant currently is
performing the requirement through
the 8(a)BD program or SBA has accept-
ed the requirement for award through
the 8(a)BD program, unless SBA has
consented to release the requirement
from the 8(a)BD program.

[63 FR 31908, June 11, 1998, as amended at 69
FR 29425, May 24, 2004]

§126.606 May a procuring activity re-
quest that SBA release a require-
ment from the 8(a) BD program for
award as a HUBZone contract?

A procuring activity may request
that SBA release an 8(a) requirement
for award as a HUBZone contract under
the procedures set forth in §124.504(d).

[85 FR 66197, Oct. 16, 2020]

§126.607 When must a contracting offi-
cer set aside a requirement for cer-
tified HUBZone small business con-
cerns?

(a) The contracting officer first must
review a requirement to determine
whether it is excluded from HUBZone
contracting pursuant to §126.605.

(b) Contracting Among Small Business
Programs—(1) Acquisitions Valued at or
below the Simplified Acquisition Thresh-
old. The contracting officer shall set
aside any acquisition with an antici-
pated dollar value exceeding the Micro-
purchase Threshold but not exceeding
the Simplified Acquisition Threshold
(defined in the FAR at 48 CFR 2.101) for
small business concerns when there is a
reasonable expectation that offers will
be obtained from at least two small
business concerns that are competitive
in terms of quality and delivery and
award will be made at fair market
prices. This requirement does not pre-
clude a contracting officer from mak-
ing an award to a small business under
the 8(a) BD, HUBZone, SDVO SBC or
WOSB Programs.

(2) Acquisitions Valued Above the Sim-
plified Acquisition Threshold. (i) The
contracting officer shall set aside any
acquisition with an anticipated dollar
value exceeding the Simplified Acquisi-
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tion Threshold (defined in the FAR at
48 CFR 2.101) for small business con-
cerns when there is a reasonable expec-
tation that offers will be obtained from
at least two small business concerns
that are competitive in terms of qual-
ity and delivery and award will be
made at fair market prices. However,
after conducting market research, the
contracting officer shall first consider
a set-aside or sole source award (if the
sole source award is permitted by stat-
ute or regulation) under the 8(a) BD,
HUBZone, SDVO SBC or WOSB pro-
grams before setting aside the require-
ment as a small business set-aside.
There is no order of precedence among
the 8(a) BD, HUBZone, SDVO SBC or
WOSB programs. The contracting offi-
cer must document the contract file
with the rationale used to support the
specific set-aside, including the type
and extent of market research con-
ducted. In addition, the contracting of-
ficer must document the contract file
showing that the apparent successful
offeror’s certifications in the System
for Award Management (SAM) (or any
successor system) and associated rep-
resentations were reviewed.

(ii) SBA believes that Progress in ful-
filling the various small business goals,
as well as other factors such as the re-
sults of market research, pro-
grammatic needs specific to the pro-
curing agency, anticipated award price,
and the acquisition history, will be
considered in making a decision as to
which program to use for the acquisi-
tion.

(c) If the contracting officer decides
to set aside the requirement for com-
petition restricted to certified
HUBZone small business concerns, the
contracting officer must:

(1) Have a reasonable expectation
after reviewing the list of certified
HUBZone small business concerns con-
tained in DSBS (or successor system)
that at least two responsible qualified
HUBZone SBCs will submit offers; and

(2) Determine that award can be
made at fair market price.

[63 FR 31908, June 11, 1998, as amended at 70
FR 51250, Aug. 30, 2005; 75 FR 62281, Oct. 7,
2010; 77 FR 1860, Jan. 12, 2012; 78 FR 61146,
Oct. 2, 2013; 84 FR 65247, Nov. 26, 2019]
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§126.608 Are there HUBZone contract
opportunities at or below the sim-
plified acquisition threshold or
micropurchase threshold?

A CO may make a requirement avail-
able as a HUBZone set-aside or sole
source award if it is at or below the
simplified acquisition threshold. In ad-
dition, a CO may award a requirement
as a HUBZone contract to a certified
HUBZone small business concern at or
below the micropurchase threshold.

[69 FR 29425, May 24, 2004, as amended at 84
FR 65248, Nov. 26, 2019]

§126.609 Can a HUBZone competition
be limited or authorize preferences
to small business concerns having
additional socioeconomic certifi-
cations?

A procuring activity cannot restrict
a HUBZone competition (for either a
contract or order) to require SBA so-
cioeconomic certifications other than
HUBZone certification (i.e., a competi-
tion cannot be limited only to business
concerns that are both HUBZone and
8(a), HUBZone and WOSB, or HUBZone
and SDVO) or give evaluation pref-
erences to firms having one or more
other certifications.

[88 FR 26212, Apr. 27, 2023]

§126.610 May SBA appeal a con-
tracting officer’s decision not to
make a procurement available for
award as a HUBZone contract?

(a) The Administrator may appeal a
CO’s decision not to make a particular
requirement available for award as a
HUBZone contract to the Secretary of
the department or head of the agency.

(b) An appeal is initiated by SBA’s
Procurement Center Representative to
the CO, and may be in response to in-
formation supplied by the D/HUB, his
or her designee, or other interested
parties.

[69 FR 29425, May 24, 2004]

§126.611 What is the process for an ap-
peal of a contracting officer’s deci-
sion not to issue a procurement as a
HUBZone contract?

(a) Notice of appeal. When the con-
tracting officer rejects a recommenda-
tion by SBA’s Procurement Center
Representative to make a requirement
available for award as a HUBZone con-

§126.612

tract, he or she must notify the Pro-
curement Center Representative as
soon as practicable. If the Adminis-
trator intends to appeal the decision,
SBA must notify the contracting offi-
cer no later than five business days
after receiving notice of the con-
tracting officer’s decision.

(b) Suspension of action. Upon receipt
of notice of SBA’s intent to appeal, the
contracting officer must suspend fur-
ther action regarding the procurement
until the head of the contracting activ-
ity issues a written decision on the ap-
peal, unless the head of the contracting
activity makes a written determina-
tion that urgent and compelling cir-
cumstances which significantly affect
the interests of the United States com-
pel award of the contract.

(c) Deadline for appeal. Within 15 busi-
ness days of SBA’s notification to the
CO, SBA must file its formal appeal
with the Secretary of the department
or head of the agency, or the appeal
will be deemed withdrawn.

(d) Decision. The contracting activity
must specify in writing the reasons for
a denial of an appeal brought under
this section.

[63 FR 31908, June 11, 1998, as amended at 69
FR 29425, May 24, 2004; 84 FR 65248, Nov. 26,
2019]

§126.612 When may a CO award sole
source contracts to HUBZone small
business concerns?

A contracting officer may award a
sole source contract to a HUBZone
small business concern only when the
contracting officer determines that:

(a) None of the provisions of §§126.605
or 126.607 apply;

(b) The anticipated award price of the
contract, including options, will not
exceed:

(1) $7,000,000 for a contract assigned a
manufacturing NAICS code, or

(2) $4,500,000 for all other contracts.

(c) Two or more HUBZone small busi-
ness concerns are not likely to submit
offers;

(d) A HUBZone small business con-
cern is a responsible contractor able to
perform the contract; and
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(e) In the estimation of the CO, con-
tract award can be made at a fair and
reasonable price.

[63 FR 31908, June 11, 1998, as amended at 69
FR 29425, May 24, 2004; 74 FR 46887, Sept. 14,
2009; 83 FR 12852, Mar. 26, 2018; 84 FR 65248,
Nov. 26, 2019; 86 FR 61673, Nov. 8, 2021]

§126.613 How does a price evaluation
preference affect the bid of a cer-
tified HUBZone small business con-
cern in full and open competition?

(a)(1) Where a CO will award a con-
tract on the basis of full and open com-
petition, the CO must deem the price
offered by a certified HUBZone small
business concern to be lower than the
price offered by another offeror (other
than another small business concern) if
the price offered by the certified
HUBZone small business concern is not
more than 10% higher than the price
offered by the otherwise lowest, re-
sponsive, and responsible offeror. For a
best value procurement, the CO must
apply the 10% preference to the other-
wise successful offer of a large business
and then determine which offeror rep-
resents the best value to the Govern-
ment, in accordance with the terms of
the solicitation. This does not apply if
the certified HUBZone small business
concern will receive the contract as
part of a reserve for certified HUBZone
small business concerns.

(2) Where, after considering the price
evaluation adjustment, the price of-
fered by a certified HUBZone small
business concern is equal to the price
offered by a large business (or, in a best
value procurement, the total evalua-
tion points received by a certified
HUBZone small business concern is
equal to the total evaluation points re-
ceived by a large business), award shall
be made to the certified HUBZone
small business concern.

(i) Example 1:

In a full and open competition, a cer-
tified HUBZone small business concern
submits an offer of $98, a non-HUBZone
small business concern submits an
offer of $95, and a large business sub-
mits an offer of $93. The lowest, respon-
sive, responsible offeror would be the
large business. However, the CO must
apply the HUBZone price evaluation
preference. In this example, the cer-
tified HUBZone small business con-
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cern’s offer is not more than 10% high-
er than the large business’ offer and,
consequently, the certified HUBZone
small business concern displaces the
large business as the lowest, respon-
sive, and responsible offeror.

(ii) Example 2:

In a full and open competition, a cer-
tified HUBZone small business concern
submits an offer of $103, a non-
HUBZone small business concern sub-
mits an offer of $100, and a large busi-
ness submits an offer of $93. The low-
est, responsive, responsible offeror
would be from the large business. The
CO must then apply the HUBZone price
evaluation preference. In this example,
the certified HUBZone small business
concern’s offer is more than 10% higher
than the large business’ offer and, con-
sequently, the certified HUBZone small
business concern does not displace the
large business as the lowest, respon-
sive, and responsible offeror. In addi-
tion, the non-HUBZone small business
concern’s offer at $100 does not displace
the large business’ offer because a price
evaluation preference is not applied to
change an offer and benefit a non-
HUBZone small business concern.

(iii) Example 3:

In a full and open competition, a cer-
tified HUBZone small business concern
submits an offer of $98 and a non-
HUBZone small business concern sub-
mits an offer of $93. The CO would not
apply the price evaluation preference
in this procurement because the low-
est, responsive, responsible offeror is a
SBC.

(iv) Example 4:

In a full and open competition, a cer-
tified HUBZone small business concern
submits an offer of $98 and a large busi-
ness submits an offer of $93. The con-
tracting officer has stated in the solici-
tation that one contract will be re-
served for a certified HUBZone small
business concern. The contracting offi-
cer would not apply the price evalua-
tion preference when determining
which HUBZone small business concern
would receive the contract reserved for
HUBZone small business concerns, but
would apply the price evaluation pref-
erence when determining the awardees
for the non-reserved portion.
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(b)(1) For purchases by the Secretary
of Agriculture of agricultural commod-
ities, the price evaluation preferences
shall be:

(1) 10%, for the portion of a contract
to be awarded that is not greater than
25% of the total volume being procured
for each commodity in a single invita-
tion for bids (IFB);

(ii) 5%, for the portion of a contract
to be awarded that is greater than 25%,
but not greater than 40%, of the total
volume being procured for each com-
modity in a single IFB; and

(iii) Zero, for the portion of a con-
tract to be awarded that is greater
than 40% of the total volume being pro-
cured for each commodity in a single
IFB.

(2) The 10% and 5% price evaluation
preferences for agricultural commod-
ities apply to all offers from certified
HUBZone small business concerns up
to the 256% and 40% volume limits spec-
ified in paragraph (b)(1) of this section.
As such, more than one certified
HUBZone small business concern may
receive a price evaluation preference
for any given commodity in a single
IFB.

(i) Example:

There is an IFB for 100,000 pounds of
wheat. Bid 1 (from a large business) is
$1/pound for 100,000 pounds of wheat.
Bid 2 (from a HUBZone small business
concern) is $1.05/pound for 20,000 pounds
of wheat. Bid 3 (from a HUBZone small
business concern) is $1.04/pound for
20,000 pounds. Bid 3 receives a 10% price
evaluation adjustment for 20,000
pounds, since 20,000 is less than 25% of
100,000 pounds. With the 10% price eval-
uation adjustment, Bid 1 changes from
$20,000 for the first 20,000 pounds to
$22,000. Bid 3’s price of $20,800 ($1.04 x
20,000) is now lower than any other bid
for 20,000 pounds. Thus, Bid 3 will be ac-
cepted for the full 20,000 pounds. Bid 2
receives a 10% price evaluation adjust-
ment for that amount of its bid when
added to the volume in Bid 3 that does
not exceed 25% of the total volume
being procured. Since 25,000 pounds is
25% of the total volume of wheat under
the IFB, and Bid 3 totaled 20,000
pounds, a 10% price evaluation adjust-
ment will be applied to the first 5,000
pounds of Bid 2. With the price evalua-
tion adjustment, the price for Bid 1, as

§126.615

measured against Bid 2, for 5,000
pounds changes from $5,000 to $5,500.
Bid 2’s price of $5,250 ($1.05 x 5,000) is
lower than Bid 1 for 5,000 pounds. Bid 2
will then receive a 5% price evaluation
adjustment for the remaining 15,000
pounds, since the total volume of Bids
3 and 2 receiving an adjustment does
not exceed 40% of the total volume of
wheat under the IFB (i.e., 40,000
pounds). With the 5% price evaluation
adjustment, Bid 1’s price for the next
15,000 pounds changes from $15,000 to
$15,750. Bid 2’s price for that 15,000
pounds is also $15, 750 ($1.05 x 15,000).
Because the evaluation price for Bid 2
is not more than 10% higher than the
price offered by Bid 1, Bid 2’s price is
deemed to be lower than the price of-
fered by Bid 1. Since the evaluation
price for both the first 5,000 pounds (re-
ceiving a 10% price evaluation adjust-
ment) and the remaining 15,000 pounds
(receiving a 5% price evaluation ad-
justment) is less than Bid 1, Bid 2 will
be accepted for the full 20,000 pounds.
(ii) [Reserved]

(c) For purchases by the Secretary of
Agriculture of agricultural commod-
ities for export operations through
international food aid programs admin-
istered by the Farm Service Agency,
the price evaluation preference shall be
5% on the first portion of a contract to
be awarded that is not greater than
20% of the total volume being procured
for each commodity in a single IFB.

(d) A contract awarded to a certified
HUBZone small business concern under
a preference described in paragraph (b)
of this section shall not be counted to-
ward the fulfillment of any require-
ment partially set aside for competi-
tion restricted to small business con-
cerns.

[69 FR 29425, May 24, 2004, as amended at 70
FR 51250, Aug. 30, 2005; 78 FR 61146, Oct. 2,
2013; 84 FR 65248, Nov. 26, 2019]

§126.614 [Reserved]

§126.615 May a large business partici-
pate on a HUBZone contract?

Except as provided in §126.618, a large
business may not participate as a
prime contractor on a HUBZone award,
but may participate as a subcontractor
to an otherwise qualified HUBZone
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SBC, subject to the contract perform-
ance requirements set forth in §126.700.

[81 FR 48591, July 25, 2016, as amended at 81
FR 71983, Oct. 19, 2016]

§126.616 What requirements must a
joint venture satisfy to submit an
offer and be eligible to perform on
a HUBZone contract?

(a) General. A certified HUBZone
small business concern may enter into
a joint venture agreement with one or
more other small business concerns, or
with an SBA-approved mentor author-
ized by §125.9 of this chapter, for the
purpose of submitting an offer for a
HUBZone contract.

(1) The joint venture itself need not
be a certified HUBZone small business
concern, but the joint venture should
be designated as a HUBZone joint ven-
ture in SAM (or successor system) with
the HUBZone-certified joint wventure
partner identified.

(2) A certified HUBZone small busi-
ness concern cannot be a joint venture
partner on more than one joint venture
that submits an offer for a specific con-
tract or order set-aside or reserved for
certified HUBZone small business con-
cerns.

(b) Size. (1) A joint venture of at least
one certified HUBZone small business
concern and one or more other business
concerns may submit an offer as a
small business for a HUBZone procure-
ment or sale so long as each concern is
small under the size standard cor-
responding to the NAICS code assigned
to the procurement or sale.

(2) A joint venture between a protégeé
firm and its SBA-approved mentor (see
§125.9 of this chapter) will be deemed
small provided the protégé qualifies as
small for the size standard cor-
responding to the NAICS code assigned
to the HUBZone procurement or sale.

(c) Contents of joint venture agreement.
Every joint venture agreement to per-
form a HUBZone contract, including
those between a protégé firm that is a
certified HUBZone small business con-
cern and its SBA-approved mentor au-
thorized by §124.520 or §125.9 of this
chapter, must contain a provision:

(1) Setting forth the purpose of the
joint venture;

(2) Designating a certified HUBZone
small business concern as the man-
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aging venturer of the joint venture,
and designating a named employee of
the certified HUBZone small business
managing venturer as the manager
with ultimate responsibility for per-
formance of the contract (the ‘“‘Re-
sponsible Manager’’).

(i) The managing venturer is respon-
sible for controlling the day-to-day
management and administration of the
contractual performance of the joint
venture, but other partners to the joint
venture may participate in all cor-
porate governance activities and deci-
sions of the joint venture as is com-
mercially customary.

(ii) The individual identified as the
Responsible Manager of the joint ven-
ture need not be an employee of the
certified HUBZone small business con-
cern at the time the joint venture sub-
mits an offer, but, if he or she is not,
there must be a signed letter of intent
that the individual commits to be em-
ployed by the certified HUBZone small
business concern if the joint venture is
the successful offeror. The individual
identified as the Responsible Manager
cannot be employed by the mentor and
become an employee of the certified
HUBZone small business concern for
purposes of performance under the
joint venture.

(iii) Although the joint venture man-
agers responsible for orders issued
under an IDIQ contract need not be em-
ployees of the protégé, those managers
must report to and be supervised by
the joint venture’s Responsible Man-
ager.

(3) Stating that with respect to a sep-
arate legal entity joint venture, the
certified HUBZone small business con-
cern must own at least 51% of the joint
venture entity;

(4) Stating that the certified
HUBZone small business concern must
receive profits from the joint venture
commensurate with the work per-
formed by the certified HUBZone small
business concern, or a percentage
agreed to by the parties to the joint
venture whereby the certified
HUBZone small business concern re-
ceives profits from the joint venture
that exceed the percentage commensu-
rate with the work performed by the
certified HUBZone small business con-
cern;
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(5) Providing for the establishment
and administration of a special bank
account in the name of the joint ven-
ture. This account must require the
signature or consent of all parties to
the joint venture for any payments
made by the joint venture to its mem-
bers for services performed. All pay-
ments due the joint venture for per-
formance on a HUBZone contract will
be deposited in the special account; all
expenses incurred under the contract
will be paid from the account as well;

(6) Itemizing all major equipment, fa-
cilities, and other resources to be fur-
nished by each party to the joint ven-
ture, with a detailed schedule of cost or
value of each, where practical. If a con-
tract is indefinite in nature, such as an
indefinite quantity contract or a mul-
tiple award contract where the level of
effort or scope of work is not known,
the joint venture must provide a gen-
eral description of the anticipated
major equipment, facilities, and other
resources to be furnished by each party
to the joint venture, without a detailed
schedule of cost or value of each, or in
the alternative, specify how the parties
to the joint venture will furnish such
resources to the joint venture once a
definite scope of work is made publicly
available;

(7) Specifying the responsibilities of
the parties with regard to negotiation
of the contract, source of labor, and
contract performance, including ways
that the parties to the joint venture
will ensure that the joint venture and
the HUBZone partner(s) to the joint
venture will meet the limitations on
subcontracting requirements set forth
in paragraph (d) of this section, where
practical. If a contract is indefinite in
nature, such as an indefinite quantity
contract or a multiple award contract
where the level of effort or scope of
work is not known, the joint venture
must provide a general description of
the anticipated responsibilities of the
parties with regard to negotiation of
the contract, source of labor, and con-
tract performance, not including the
ways that the parties to the joint ven-
ture will ensure that the joint venture
and the HUBZone partner(s) to the
joint venture will meet the limitations
on subcontracting requirements set
forth in paragraph (d) of this section,
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or in the alternative, specify how the
parties to the joint venture will define
such responsibilities once a definite
scope of work is made publicly avail-
able;

(8) Obligating all parties to the joint
venture to ensure performance of the
HUBZone contract and to complete
performance despite the withdrawal of
any member;

(9) Designating that accounting and
other administrative records relating
to the joint venture be kept in the of-
fice of the certified HUBZone small
business concern managing venturer,
unless approval to keep them elsewhere
is granted by the District Director or
his/her designee upon written request;

(10) Requiring that the final original
records be retained by the certified
HUBZone small business concern man-
aging venturer upon completion of the
HUBZone contract performed by the
joint venture;

(11) Stating that quarterly financial
statements showing cumulative con-
tract receipts and expenditures (includ-
ing salaries of the joint venture’s prin-
cipals) must be submitted to SBA not
later than 45 days after each operating
quarter of the joint venture; and

(12) Stating that a project-end profit
and loss statement, including a state-
ment of final profit distribution, must
be submitted to SBA no later than 90
days after completion of the contract.

(d) Limitations on subcontracting. (1)
For any HUBZone contract to be per-
formed by a joint venture between a
certified HUBZone small business con-
cern and another certified HUBZone
small business concern, the aggregate
of the certified HUBZone small busi-
ness concerns to the joint venture, not
each concern separately, must perform
the applicable percentage of work re-
quired by §125.6 of this chapter.

(2) For any HUBZone contract to be
performed by a joint venture between a
certified HUBZone small business con-
cern and a small business concern or
its SBA-approved mentor authorized by
§125.9 or §124.520 of this chapter, the
joint venture must perform the appli-
cable percentage of work required by
§125.6 of this chapter, and the certified
HUBZone small business concern part-
ner to the joint venture must perform
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at least 40% of the work performed by
the joint venture.

(i) The work performed by the cer-
tified HUBZone small business concern
partner to a joint venture must be
more than administrative or ministe-
rial functions so that it gains sub-
stantive experience.

(ii) The amount of work done by the
partners will be aggregated and the
work done by the certified HUBZone
small business concern partner must be
at least 40% of the total done by the
partners. In determining the amount of
work done by a mentor participating in
a joint venture with a HUBZone quali-
fied protége, all work done by the men-
tor and any of its affiliates at any sub-
contracting tier will be counted.

(e) Certification of compliance—(1) At
time of offer. If submitting an offer as a
joint venture for a HUBZone contract,
at the time of initial offer (and if appli-
cable, final offer), each certified
HUBZone small business concern joint
venture partner must make the fol-
lowing certifications to the con-
tracting officer separately under its
own name:

(i) It is a certified HUBZone small
business concern that appears in DSBS
(or successor system) as a certified
HUBZone small business concern and it
met the eligibility requirements in
§126.200 at the time of its initial cer-
tification or, if applicable, at the time
of its most recent recertification;

(ii) It, together with its affiliates, is
small under the size standard cor-
responding to the NAICS code assigned
to the procurement;

(iii) It will “‘attempt to maintain”
having at least 35% of its employees re-
siding in a HUBZone during perform-
ance of the contract; and

(iv) It will comply with the applica-
ble limitations on subcontracting dur-
ing performance of the contract, as set
forth in §125.6 of this chapter and
§§ 126.200(f) and 126.700.

(2) Prior to performance. Prior to the
performance of any HUBZone contract
as a joint venture, the HUBZone small
business concern partner to the joint
venture must submit a written certifi-
cation to the contracting officer and
SBA, signed by an authorized official of
each partner to the joint venture, stat-
ing the following:
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(i) The parties have entered into a
joint venture agreement that fully
complies with paragraph (c) of this sec-
tion; and

(ii) The parties will perform the con-
tract in compliance with the joint ven-
ture agreement.

(f) Capabilities, past performance, and
experience. When evaluating the capa-
bilities, past performance, experience,
business systems, and certifications of
an entity submitting an offer for a
HUBZone contract as a joint venture
established pursuant to this section, a
procuring activity must consider work
done and qualifications held individ-
ually by each partner to the joint ven-
ture as well as any work done by the
joint venture itself previously. A pro-
curing activity may not require the
HUBZone small business concern to in-
dividually meet the same evaluation or
responsibility criteria as that required
of other offerors generally. The part-
ners to the joint venture in the aggre-
gate must demonstrate the past per-
formance, experience, business sys-
tems, and certifications necessary to
perform the contract.

(g) Contract execution. The procuring
activity will execute a HUBZone con-
tract in the name of the joint venture
entity or the certified HUBZone small
business concern, but in either case
will identify the award as one to a
HUBZone joint venture or a HUBZone
mentor-protégeé joint venture, as appro-
priate.

(h) Inspection of records. The joint
venture partners must allow SBA’s au-
thorized representatives, including rep-
resentatives authorized by the SBA In-
spector General, during normal busi-
ness hours, access to its files to inspect
and copy all records and documents re-
lating to the joint venture.

(i) Limitations on subcontracting re-
ports. The certified HUBZone small
business concern partner to a joint
venture must describe how it is meet-
ing or has met the applicable limita-
tions on subcontracting requirements
for each HUBZone contract it performs
as a joint venture.

(1) The certified HUBZone small busi-
ness concern partner to the joint ven-
ture must annually submit a report to
the relevant contracting officer and to
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the SBA, signed by an authorized offi-
cial of each partner to the joint ven-
ture, explaining how the limitations on
subcontracting requirements are being
met for each HUBZone contract per-
formed during the year.

(2) At the completion of every
HUBZone contract awarded to a joint
venture, the certified HUBZone small
business concern partner to the joint
venture must submit a report to the
relevant contracting officer and to the
SBA, signed by an authorized official of
each partner to the joint venture, ex-
plaining how and certifying that the
limitations on subcontracting require-
ments were met for the contract, and
further certifying that the contract
was performed in accordance with the
provisions of the joint venture agree-
ment that are required under para-
graph (c) of this section.

(j) Basis for suspension or debarment.
The Government may consider the fol-
lowing as a ground for suspension or
debarment as a willful violation of a
regulatory provision or requirement
applicable to a public agreement or
transaction:

(1) Failure to enter a joint venture
agreement that complies with para-
graph (c) of this section;

(2) Failure to perform a contract in
accordance with the joint venture
agreement or limitations on subcon-
tracting requirements in paragraph (d)
of this section; or

(3) Failure to submit the certifi-
cation required by paragraph (e) of this
section or comply with paragraph (h) of
this section.

(k) Any person with information con-
cerning a joint venture’s compliance
with the limitations on subcontracting
requirements may report that informa-
tion to SBA and/or the SBA Office of
Inspector General.

[81 FR 48591, July 25, 2016, as amended at 81
FR 94942, Dec. 27, 2016; 83 FR 12852, Mar. 26,
2018; 84 FR 65248, Nov. 29, 2019; 85 FR 66197,
Oct. 16, 2020; 86 FR 2959, Jan. 14, 2021; 88 FR
26212, Apr. 27, 2023]

§126.617 Who decides contract dis-
putes arising between a certified
HUBZone small business concern
and a contracting activity after the
award of a HUBZone contract?

For purposes of the Disputes Clause
of a specific HUBZone contract, the

§126.618

contracting activity will decide dis-
putes arising between a certified
HUBZone small business concern and
the contracting activity.

[69 FR 29426, May 24, 2004, as amended at 84
FR 65249, Nov. 26, 2019]

§126.618 How does a certified
HUBZone small business concern’s
participation in a Mentor-Protégé
relationship affect its participation
in the HUBZone Program?

(a) A certified HUBZone small busi-
ness concern may enter into a mentor-
protégé relationship under §125.9 of
this chapter or in connection with a
mentor-protégé program of another
agency, provided that such relation-
ships do not conflict with the HUBZone
requirements described in §126.200.

(b) For purposes of determining
whether an applicant to the HUBZone
Program or a certified HUBZone small
business concern qualifies as small
under part 121 of this chapter, SBA will
not find affiliation between the appli-
cant or certified HUBZone small busi-
ness concern and the firm that is its
mentor in an SBA-approved mentor-
protégé relationship (including a men-
tor that is other than small) on the
basis of the mentor-protégé agreement
or the assistance provided to the
protégé firm under the agreement. SBA
will not consider the employees of the
mentor in determining whether the ap-
plicant or certified HUBZone small
business concern meets (or continues
to meet) the 35% HUBZone residency
requirement or the principal office re-
quirement, or in determining the size
of the applicant or certified HUBZone
small business concern for any em-
ployee-based size standard.

(c) A certified HUBZone small busi-
ness concern that is a prime contractor
on a HUBZone contract may sub-
contract work to its mentor.

(1) The certified HUBZone small busi-
ness concern must meet the applicable
limitations on subcontracting require-
ments set forth in §125.6(c) of this
chapter.

(2) SBA may find affiliation between
a prime HUBZone contractor and its

621



§126.619

mentor subcontractor where the men-
tor will perform primary and vital re-
quirements of the contract. See
§121.103(h)(3) of this chapter.

[81 FR 48593, July 25, 2016, as amended at 84
FR 65249, Nov. 26, 2019; 85 FR 66197, Oct. 16,
2020; 88 FR 26213, Apr. 27, 2023]

§126.619 When must a certified
HUBZone small business concern
recertify its status for a HUBZone
contract?

(a) A concern that is a certified
HUBZone small business concern at the
time of initial offer (including a Mul-
tiple Award Contract) is generally con-
sidered a HUBZone small business con-
cern throughout the life of that con-
tract.

(1) If a concern is a certified
HUBZone small business concern at the
time of initial offer for a HUBZone
Multiple Award Contract, then it will
be considered a certified HUBZone
small business concern for each order
issued against the contract, unless a
contracting officer requests a new
HUBZone certification in connection
with a specific order (see paragraph
(b)(4) of this section).

(2) Except for orders under Federal
Supply Schedule contracts, where the
underlying Multiple Award Contract is
not a HUBZone contract and a pro-
curing agency is setting aside an order
for the HUBZone program, a concern
must be a certified HUBZone small
business concern and appear in DSBS
(or successor system) as a certified
HUBZone small business concern at the
time it submits its offer for the order.

(3) Where a contract is novated to an-
other business concern, the concern
that will continue performance on the
contract must certify its status as a
certified HUBZone small business con-
cern to the procuring agency, or inform
the procuring agency that it is not a
certified HUBZone small business con-
cern, within 30 days of the novation ap-
proval. If the concern is not a certified
HUBZone small business concern, the
agency can no longer count any work
performed under the contract, includ-
ing any options or orders issued pursu-
ant to the contract, from that point
forward towards its HUBZone goals.

(4) Where a concern that is per-
forming a contract acquires, is ac-
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quired by, or merges with another con-
cern and contract novation is not re-
quired, the concern must, within 30
days of the transaction becoming final,
recertify its status as a certified
HUBZone small business concern to the
procuring agency, or inform the pro-
curing agency that it no longer quali-
fies as a HUBZone small business con-
cern. If the contractor is unable to re-
certify its status as a HUBZone small
business concern, the agency can no
longer count the options or orders
issued pursuant to the contract, from
that point forward, towards its
HUBZone goals. The agency must im-
mediately revise all applicable Federal
contract databases to reflect the new
status.

(5) Where a concern is decertified
after the award of a HUBZone contract,
the procuring agency may exercise op-
tions and still count the award as an
award to a HUBZone small business
concern, except where recertification is
required or requested under this sec-
tion, or where the concern has been
found to be ineligible for award pursu-
ant to a HUBZone status protest pursu-
ant to §126.803.

(b) For the purposes of contracts (in-
cluding Multiple Award Contracts)
with durations of more than five years
(including options), a contracting offi-
cer must request that a business con-
cern recertify its status as a HUBZone
small business concern no more than
120 days prior to the end of the fifth
yvear of the contract, and no more than
120 days prior to exercising any option.
If the business is unable to recertify its
HUBZone status, the procuring agency
may no longer be able to count the op-
tions or orders issued pursuant to the
contract, from that point forward, to-
wards its HUBZone goals.

(1) If the concern cannot recertify
that it qualifies as a HUBZone small
business concern, the agency can no
longer count the options or orders
issued pursuant to the contract, from
that point forward, towards its
HUBZone goals. This means that if the
concern either no longer meets the
HUBZone eligibility requirements or
no longer qualifies as small for the size
standard corresponding to NAICS code
assigned to the contract, the agency
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can no longer count the options or or-
ders issued pursuant to the contract,
from that point forward, towards its
HUBZone goals.

(2) A concern that did not certify
itself as a HUBZone small business
concern, either initially or prior to an
option being exercised, may recertify
itself as a HUBZone small business
concern for a subsequent option period
if it meets the eligibility requirements
at that time.

(3) Recertification does not change
the terms and conditions of the con-
tract. The Ilimitations on subcon-
tracting, nonmanufacturer and subcon-
tracting plan requirements in effect at
the time of contract award remain in
effect throughout the life of the con-
tract.

(4) Where the contracting officer ex-
plicitly requires concerns to recertify
their status in response to a solicita-
tion for an order, SBA will determine
eligibility as of the date of the con-
cern’s initial certification or, if appli-
cable, its most recent recertification.

(c) Except for Blanket Purchase
Agreements under Federal Supply
Schedule contracts, a concern’s status
will be determined at the time of sub-
mission of its initial response to a so-
licitation for an Agreement (including
Blanket Purchase Agreements (BPASs),
Basic Agreements, Basic Ordering
Agreements, or any other Agreement
that a contracting officer sets aside or
reserves awards for certified HUBZone
small business concerns) and each
order issued pursuant to the Agree-
ment.

[84 FR 65249, Nov. 26, 2019, as amended at 85
FR 5304, Jan. 30, 2020; 85 FR 27660, May 11,
2020]

Subpart G—Contract Performance
Requirements

§126.700 What are the limitations on
subcontracting requirements for
HUBZone contracts?

(a) Other than Multiple Award Con-
tracts. For other than a Multiple Award
Contract, a prime contractor receiving
an award as a certified HUBZone small
business concern must meet the limita-
tions on subcontracting requirements
set forth in §125.6 of this chapter.

§126.700

(b) Multiple Award Contracts—(1) Total
Set-Aside Contracts. For a Multiple
Award Contract that is totally set
aside for certified HUBZone small busi-
ness concerns, a certified HUBZone
small business concern must comply
with the applicable limitations on sub-
contracting (see §125.6), or if applicable,
the nonmanufacturer rule (see §121.406
of this chapter), during the base term
and during each subsequent option pe-
riod. However, the contracting officer,
at his or her discretion, may also re-
quire the concern to comply with the
limitations on subcontracting or the
nonmanufacturer rule for each indi-
vidual order awarded under the Mul-
tiple Award Contract.

(2) Partial Set-Aside Contracts. For
Multiple Award Contracts that are par-
tially set aside for certified HUBZone
small business concerns, paragraph
(b)(1) of this section applies to the set-
aside portion of the contract. For or-
ders awarded under the non-set-aside
portion of a Multiple Award Contract,
a certified HUBZone small business
concern need not comply with any lim-
itations on subcontracting or non-
manufacturer rule requirements.

(3) Orders Set Aside for -certified
HUBZone small business concerns. For
each individual order that is set aside
for certified HUBZone small business
concerns under a Multiple Award Con-
tract that is not itself set aside for cer-
tified HUBZone small business con-
cerns, a certified HUBZone small busi-
ness concern must comply with the ap-
plicable limitations on subcontracting
(see §125.6 of this chapter), or if appli-
cable, the nonmanufacturer rule (see
§121.406 of this chapter), in the per-
formance of such order.

(4) Reserves. For an order that is set
aside for certified HUBZone small busi-
ness concerns against a Multiple Award
Contract with a HUBZone reserve, a
certified HUBZone small business con-
cern must comply with the applicable
limitations on subcontracting (see
§125.6 of this chapter), or if applicable,
the nonmanufacturer rule (see §121.406
of this chapter), in the performance of
such order. However, the certified
HUBZone small business concern does
not have to comply with the limita-
tions on subcontracting or the non-
manufacturer rule for any order issued

623



§126.701

against the Multiple Award Contract if
the order is competed amongst cer-
tified HUBZone small business con-
cerns and one or more other-than-small
business concerns.

[84 FR 65249, Nov. 26, 2019, as amended at 86
FR 61673, Nov. 8, 2021]

§126.701 Can these subcontracting
percentages requirements change?

Yes. The Administrator may change
the subcontracting percentage require-
ments if the Administrator determines
that such action is necessary to reflect
conventional industry practices.

§126.702 How can the subcontracting
percentage requirements be
changed?

SBA may change the required sub-
contracting percentage for a specific
industry if the Administrator deter-
mines that such action is necessary to
reflect conventional industry practices
among SBCs that are below the numer-
ical size standard for businesses in that
industry group. The procedures for re-
questing changes in subcontracting
percentages are set forth in §125.6 of
this chapter.

[69 FR 29427, May 24, 2004]

Subpart H—Protests

§126.800 Who may protest the status
of a certified HUBZone small busi-
ness concern?

(a) For sole source procurements. SBA
or the contracting officer may protest
the proposed awardee’s status as a cer-
tified HUBZone small business concern.

(b) For all other procurements, includ-
ing Multiple Award Contracts (see §125.1
of this chapter). SBA, the contracting
officer, or any other interested party
may protest the apparent successful
offeror’s status as a certified HUBZone
small business concern.

[84 FR 65250, Nov. 26, 2019]

§126.801 How does an interested party
file a HUBZone status protest?

(a) General. (1) A HUBZone status
protest is the process by which an in-
terested party may challenge the
HUBZone status of an apparent suc-
cessful offeror on a HUBZone contract,
including a HUBZone joint venture

13 CFR Ch. | (1-1-24 Edition)

submitting an offer under §126.616. SBA
will also consider a protest challenging
whether a HUBZone prime contractor
is unduly reliant on a small, non-simi-
larly situated entity subcontractor or
if such subcontractor performs the pri-
mary and vital requirements of the
contract.

(2) The protest procedures described
in this part are separate from those
governing size protests and appeals. All
protests relating to whether a certified
HUBZone small business concern is
other than small for purposes of any
Federal program are subject to part 121
of this chapter and must be filed in ac-
cordance with that part. If a protester
protests both the size of the HUBZone
small business concern and whether
the concern meets the HUBZone eligi-
bility requirements set forth in
§126.200, SBA will process the protests
concurrently, under the procedures set
forth in part 121 of this chapter and
this part.

(3) SBA does not review issues con-
cerning the administration of a
HUBZone contract.

(b) Format and specificity. (1) Protests
must be in writing and must state all
specific grounds as to why the
protestor believes the protested con-
cern should not qualify as a certified
HUBZone small business concern. Spe-
cifically, a protestor must explain why:

(i) The protested concern did not
meet the HUBZone eligibility require-
ments set forth in §126.200;

(ii) The protested joint venture does
not meet the requirements set forth in
§126.616;

(iii) The protested concern, as a
HUBZone prime contractor, is unduly
reliant on one or more small sub-
contractors that are not HUBZone-cer-
tified, or subcontractors that are not
HUBZone-certified will perform the
primary and vital requirements of the
contract; and/or

(iv) The protested concern, on the an-
niversary date of its initial HUBZone
certification, failed to attempt to
maintain compliance with the 35%
HUBZone residency requirement dur-
ing the performance of a HUBZone con-
tract.

(2) Specificity requires more than
conclusions of ineligibility. A protest
merely asserting that the protested
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concern did not qualify as a HUBZone
small business concern, or that it did
not meet the principal office and/or
35% residency requirements, without
setting forth specific facts or allega-
tions, is insufficient and will be dis-
missed.

(3) For a protest filed against a
HUBZone joint venture, the protest
must state all specific grounds as to
why:

(i) The HUBZone small business part-
ner to the joint venture did not meet
the HUBZone eligibility requirements
set forth in §126.200 at the time the
concern applied for certification or on
the anniversary of such certification;
and/or

(ii) The protested HUBZone joint
venture does not meet the require-
ments set forth in §126.616.

(4) For a protest alleging that the
prime contractor has an ostensible sub-
contractor, the protest must state all
specific grounds as to why:

(i) The protested concern is unduly
reliant on one or more small sub-
contractors that are not HUBZone-cer-
tified, or

(i1) One or more subcontractors that
are not HUBZone-certified will perform
the primary and vital requirements of
the contract.

(5) For a protest alleging that the
protested concern failed to attempt to
maintain compliance with the 35%
HUBZone residency requirement dur-
ing the performance of a HUBZone con-
tract, the protest must state all spe-
cific grounds explaining why the pro-
tester believes that at least 20% of the
protested firm’s employees do not re-
side in a HUBZone.

(c) Filing. (1) An interested party
other than a contracting officer or SBA
must submit its written protest to the
contracting officer.

(2) A contracting officer and SBA
must submit their protest to the D/
HUB.

(3) Protestors may submit their pro-
tests by email to hzprotests@sba.gov.

(d) Timeliness. A protest challenging
the HUBZone status of an apparent
successful offeror on a HUBZone con-
tract must be timely, or it will be dis-
missed.

(1) For negotiated acquisitions, an in-
terested party must submit its protest

§126.801

by close of business on the fifth busi-
ness day after notification by the con-
tracting officer of the apparent suc-
cessful offeror.

(i) Except for an order or Blanket
Purchase Agreement issued under a
Federal Supply Schedule contract, for
an order or Agreement that is set-aside
for certified HUBZone small business
concerns under a multiple award con-
tract that was not itself set aside or re-
served for certified HUBZone small
business concerns, an interested party
must submit its protest by close of
business on the fifth business day after
notification by the contracting officer
of the intended awardee of the order or
Agreement.

(ii) Where a contracting officer has
required offerors for a specific order
under a multiple award HUBZone con-
tract to recertify their HUBZone sta-
tus, an interested party must submit
its protest by close of business on the
fifth business day after notification by
the contracting officer of the intended
awardee of the order.

(2) For sealed bid acquisitions:

(i) An interested party must submit
its protest by close of business on the
fifth business day after bid opening, or
where the identified low bidder is de-
termined to be ineligible for award, by
close of business on the fifth business
day after the contracting officer has
notified interested parties of the iden-
tity of that low bidder, or

(ii) If the price evaluation preference
was not applied at the time of bid open-
ing, an interested party must submit
its protest by close of business on the
fifth business day after the date of
identification of the apparent success-
ful low bidder.

(3) Any protest submitted after the
time limits is untimely, unless it is
from SBA or the CO.

(4) Any protest received prior to bid
opening or notification of intended
award, whichever applies, is premature.

(e) Referral to SBA. The contracting
officer must forward to SBA any non-
premature HUBZone status protest re-
ceived, notwithstanding whether he or
she believes it is sufficiently specific or
timely. The contracting officer must
send the protest, along with a referral
letter, to the D/HUB by email to
hzprotests@sba.gov.
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(1) The contracting officer’s referral
letter must include information per-
taining to the solicitation that may be
necessary for SBA to determine timeli-
ness and standing, including the fol-
lowing:

(i) The solicitation number;

(ii) The name, address, telephone
number, email address, and facsimile
number of the contracting officer;

(iii) The type of HUBZone contract at
issue (i.e., HUBZone set-aside;
HUBZone sole source; full and open
competition with a HUBZone price
evaluation preference applied; reserve
for HUBZone small business concerns
under a Multiple Award Contract; or
order set-aside for HUBZone small
business concerns against a Multiple
Award Contract);

(iv) If the procurement was con-
ducted using full and open competition
with a HUBZone price evaluation pref-
erence, whether the protester’s oppor-
tunity for award was affected by the
preference;

(v) If the procurement was a
HUBZone set-aside, whether the pro-
tester submitted an offer;

(vi) Whether the protested concern
was the apparent successful offeror;

(vii) Whether the procurement was
conducted using sealed bid or nego-
tiated procedures;

(viii) If the procurement was con-
ducted using sealed bid procedures, the
bid opening date;

(ix) The date the protester was noti-
fied of the apparent successful offeror;

(x) The date the protest was sub-
mitted to the contracting officer;

(xi) The date the protested concern
submitted its initial offer or bid to the
contracting activity; and

(xii) Whether a contract has been
awarded, and if applicable, the date of
contract award and contract number.

(2) Where a protestor alleges that a
certified HUBZone small business con-
cern is unduly reliant on one or more
subcontractors that are not certified
HUBZone small business concerns or a
subcontractor that is not a certified
HUBZone small business concern will
perform primary and vital require-
ments of the contract, the D/HUB will
refer the matter to the Government
Contracting Area Office serving the ge-
ographic area in which the principal of-
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fice of the certified HUBZone small
business concern is located for a deter-
mination as to whether the ostensible
subcontractor rule has been met.

[63 FR 31908, June 11, 1998, as amended at 69
FR 29427, May 24, 2004, 84 FR 65250, Nov. 26,
2019; 84 FR 65665, Nov. 29, 2019; 85 FR 66197,
Oct. 16, 2020; 88 FR 26213, Apr. 27, 2023]

§126.802 Who decides a HUBZone sta-
tus protest?

The D/HUB or designee will deter-
mine whether the concern qualifies as
a certified HUBZone small business
concern.

[63 FR 31908, June 11, 1998, as amended at 84
FR 65250, Nov. 26, 2019]

§126.803 How will SBA process a
HUBZone status protest and what
are the possible outcomes?

(a) Date at which eligibility determined.
SBA will determine the eligibility of a
concern subject to a HUBZone status
protest as of the date of its initial cer-
tification or, if applicable, its most re-
cent recertification.

(b) Notice of receipt of protest. (1) SBA
immediately will notify the con-
tracting officer and the protestor of
the date SBA receives a protest and
whether SBA will process the protest
or dismiss it in accordance with
§126.804.

(2) If SBA determines the protest is
timely and sufficiently specific, SBA
will notify the protested concern of the
protest and the identity of the
protestor. The protested concern must
submit information responsive to the
protest within 5 business days of the
date of receipt of the protest.

(c) Time period for determination. (1)
SBA will determine the HUBZone sta-
tus of the protested concern within 15
business days after receipt of a com-
plete protest referral.

(2) If SBA does not issue its deter-
mination within 15 business days (or
request an extension that is granted),
the contracting officer may award the
contract if he or she determines in
writing that there is an immediate
need to award the contract and that
waiting until SBA makes its deter-
mination will be disadvantageous to
the Government. Notwithstanding such
a determination, the provisions of
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paragraph (e) of this section apply to
the procurement in question.

(d) Notice of determination. SBA will
notify the contracting officer, the
protestor, and the protested concern of
its determination.

(e) Effect of determination. The deter-
mination is effective immediately and
is final, unless overturned on appeal by
SBA’s Office of Hearings and Appeals
(OHA) pursuant to part 134 of this
chapter.

(1) Protest sustained. If the D/HUB
finds the protested concern ineligible
and sustains the protest, SBA will de-
certify the concern and remove its des-
ignation as a certified HUBZone small
business concern in DSBS (or successor
system). A contracting officer shall not
award a contract to a protested con-
cern that the D/HUB has determined is
not an eligible HUBZone small business
concern for the procurement in ques-
tion.

(i) No appeal filed. If a contracting of-
ficer receives a determination sus-
taining a protest after contract award,
and no appeal has been filed, the con-
tracting officer shall terminate the
award.

(ii) Appeal filed. (A) If a timely appeal
is filed after contract award, the con-
tracting officer must consider whether
performance can be suspended until an
appellate decision is rendered.

(B) If OHA affirms the initial deter-
mination finding the protested concern
ineligible, the contracting officer shall
either terminate the contract or not
exercise the next option.

(iii) Update FPDS-NG. Where the con-
tract was awarded to a concern that is
found not to qualify as a HUBZone
small business concern, the con-
tracting officer must update the Fed-
eral Procurement Data System-Next
Generation (FPDS-NG) and other pro-
curement reporting databases to re-
flect the final agency HUBZone deci-
sion (i.e., the D/HUB’s decision if the
protest determination is not appealed,
or OHA’s decision if the protest deter-
mination is appealed).

(2) Protest dismissed or denied. If the D/
HUB denies or dismisses the protest,
the contracting officer may award the
contract to the protested concern.

(1) No appeal filed. If a contracting of-
ficer receives a determination dis-

§126.900

missing or denying a protest and no ap-
peal has been filed, the contracting of-
ficer may:

(A) Award the contract to the pro-
tested concern if it has not yet been
awarded; or

(B) Authorize contract performance
to proceed if the contract has been
awarded.

(ii) Appeal filed. If OHA overturns the
initial determination or dismissal, the
contracting officer may apply the ap-
peal decision to the procurement in
question.

(3) A concern found to be ineligible is
precluded from applying for HUBZone
certification for ninety (90) calendar
days from the date of the final agency
decision (i.e., the D/HUB’s decision if
the protest determination is not ap-
pealed, or OHA’s decision if the protest
determination is appealed).

[63 FR 31908, June 11, 1998, as amended at 69
FR 29427, May 24, 2004; 74 FR 45754, Sept. 4,
2009; 76 FR 5685, Feb. 2, 2011; 76 FR 43574, July
21, 2011; 84 FR 65250, Nov. 26, 2019; 88 FR 21088,
Apr. 10, 2023]

§126.804 Will SBA decide all HUBZone
status protests?

SBA will decide all protests not dis-
missed on the basis that they are pre-
mature, untimely, non-specific, moot,
or not filed by an interested party.

[84 FR 65251, Nov. 26, 2019]

§126.805 What are the procedures for
appeals of HUBZone status protest
determinations?

The protested concern, the protester,
or the contracting officer may file an
appeal of a HUBZone status protest de-
termination with SBA’s Office of Hear-
ings and Appeals (OHA) in accordance
with part 134 of this chapter.

[88 FR 21089, Apr. 10, 2023]

Subpart [—Penalties

§126.900 What are the requirements
for representing HUBZone status,
and what are the penalties for mis-
representation?

(a) Presumption of Loss Based on the
Total Amount Expended. In every con-
tract, subcontract, cooperative agree-
ment, cooperative research and devel-
opment agreement, or grant which is
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set aside, reserved, or otherwise classi-
fied as intended for award to HUBZone
SBCs, there shall be a presumption of
loss to the United States based on the
total amount expended on the con-
tract, subcontract, cooperative agree-
ment, cooperative research and devel-
opment agreement, or grant whenever
it is established that a business con-
cern other than a HUBZone SBC will-
fully sought and received the award by
misrepresentation.

(b) Deemed Certifications. The fol-
lowing actions shall be deemed affirm-
ative, willful and intentional certifi-
cations of HUBZone SBC status:

(1) Submission of a bid, proposal, ap-
plication or offer for a Federal grant,
contract, subcontract, cooperative
agreement, or cooperative research and
development agreement reserved, set
aside, or otherwise classified as in-
tended for award to HUBZone SBCs.

(2) Submission of a bid, proposal, ap-
plication or offer for a Federal grant,
contract, subcontract, cooperative
agreement or cooperative research and
development agreement which in any
way encourages a Federal agency to
classify the bid or proposal, if awarded,
as an award to a HUBZone SBC.

(3) Registration on any Federal elec-
tronic database for the purpose of
being considered for award of a Federal
grant, contract, subcontract, coopera-
tive agreement, or cooperative re-
search and development agreement, as
a HUBZone SBC.

(c) Signature Requirement. Each offer,
proposal, bid, or application for a Fed-
eral contract, subcontract, or grant
shall contain a certification con-
cerning the HUBZone SBC status of a
business concern seeking the Federal
contract, subcontract or grant. An au-
thorized official must sign the certifi-
cation on the same page containing the
HUBZone status claimed by the con-
cern.

(d) Limitation of Liability. Paragraphs
(a)-(c) of this section may be deter-
mined not to apply in the case of unin-
tentional errors, technical malfunc-
tions, and other similar situations that
demonstrate that a misrepresentation
of HUBZone status was not affirma-
tive, intentional, willful or actionable
under the False Claims Act, 31 U.S.C.
§§3729, et seq. A prime contractor act-
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ing in good faith should not be held lia-
ble for misrepresentations made by its
subcontractors regarding the sub-
contractors’ HUBZone status. Relevant
factors to consider in making this de-
termination may include the firm’s in-
ternal management procedures gov-
erning HUBZone status representations
or certifications, the clarity or ambi-
guity of the representation or certifi-
cation requirement, and the efforts
made to correct an incorrect or invalid
representation or certification in a
timely manner. An individual or firm
may not be held liable where govern-
ment personnel have erroneously iden-
tified a concern as a HUBZone SBC
without any representation or certifi-
cation having been made by the con-
cern and where such identification is
made without the knowledge of the in-
dividual or firm.

(e) Penalties for Misrepresentation. (1)
Suspension or debarment. The SBA sus-
pension and debarment official or the
agency suspension and debarment offi-
cial may suspend or debar a person or
concern for misrepresenting a firm’s
status as a HUBZone SBC pursuant to
the procedures set forth in 48 CFR sub-
part 9.4.

(2) Civil Penalties. Persons or concerns
are subject to severe penalties under
the False Claims Act, 31 U.S.C. 3729-
3733, the Program Fraud Civil Rem-
edies Act, 31 U.S.C. 3801-3812, and any
other applicable laws or regulations,
including 13 CFR part 142.

(3) Criminal Penalties. Persons or con-
cerns are subject to severe criminal
penalties for knowingly misrepre-
senting the HUBZone status of a con-
cern in connection with procurement
programs pursuant to section 16(d) of
the Small Business Act, 15 U.S.C.
645(d), as amended, 18 U.S.C. 1001, 18
U.S.C. 287, and any other applicable
laws. Persons or concerns are subject
to criminal penalties for knowingly
making false statements or misrepre-
sentations to SBA for the purpose of
influencing any actions of SBA pursu-
ant to section 16(a) of the Small Busi-
ness Act, 15 U.S.C. 645(a), as amended,
including failure to correct ‘‘con-
tinuing representations’ that are no
longer true.

[78 FR 38820, June 28, 2013, as amended at 81
FR 31492, May 19, 2016]
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