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§ 125.15 [Reserved] 

§ 125.16 [Reserved] 

Subpart C—Contracting with 
SDVO SBCs 

SOURCE: 69 FR 25268, May 5, 2004, unless 
otherwise noted. 

§ 125.17 What are SDVO contracts? 
SDVO contracts, including Multiple 

Award Contracts (see § 125.1), are those 
awarded to an SDVO SBC through any 
of the following procurement methods: 

(a) Sole source awards to an SDVO 
SBC; 

(b) Set-aside awards, including par-
tial set-asides, based on competition 
restricted to SDVO SBCs; 

(c) Awards based on a reserve for 
SDVO SBCs in a solicitation for a Mul-
tiple Award Contract (see § 125.1); or 

(d) Orders set-aside for SDVO SBCs 
against a Multiple Award Contract, 
which had been awarded in full and 
open competition. 

[78 FR 61143, Oct. 2, 2013. Redesignated at 81 
FR 48585, July 25, 2016] 

§ 125.18 What requirements must an 
SDVO SBC meet to submit an offer 
on a contract? 

(a) General. In order for a business 
concern to submit an offer and be eligi-
ble for the award of a specific SDVO 
contract, the concern must submit the 
appropriate representations and cer-
tifications at the time it submits its 
initial offer which includes price (or 
other formal response to a solicitation) 
to the contracting officer, including, 
but not limited to, the fact that: 

(1) It is small under the size standard 
corresponding to the NAICS code(s) as-
signed to the contract; 

(2) It is an SDVO SBC; and 
(3) There has been no material 

change in any of its circumstances af-
fecting its SDVO SBC eligibility. 

(b) Joint ventures. An SDVO SBC may 
enter into a joint venture agreement 
with one or more other SBCs or its 
SBA-approved mentor for the purpose 
of performing an SDVO contract. 

(1) Size of concerns to an SDVO SBC 
joint venture. (i) A joint venture of at 
least one SDVO SBC and one or more 
other business concerns may submit an 

offer as a small business for a competi-
tive SDVO SBC procurement or sale, or 
be awarded a sole source SDVO con-
tract, so long as each concern is small 
under the size standard corresponding 
to the NAICS code assigned to the pro-
curement or sale. 

(ii) A joint venture between a protégé 
firm that qualifies as an SDVO SBC 
and its SBA-approved mentor (see 
§ 125.9) will be deemed small provided 
the protégé qualifies as small for the 
size standard corresponding to the 
NAICS code assigned to the SDVO pro-
curement or sale. 

(2) Contents of joint venture agreement. 
Every joint venture agreement to per-
form an SDVO contract, including 
those between a protégé firm that 
qualifies as an SDVO SBC and its SBA- 
approved mentor authorized by § 125.9, 
must contain a provision: 

(i) Setting forth the purpose of the 
joint venture; 

(ii) Designating an SDVO SBC as the 
managing venturer of the joint ven-
ture, and designating a named em-
ployee of the SDVO SBC managing ven-
turer as the manager with ultimate re-
sponsibility for performance of the 
contract (the ‘‘Responsible Manager’’). 

(A) The managing venturer is respon-
sible for controlling the day-to-day 
management and administration of the 
contractual performance of the joint 
venture, but other partners to the joint 
venture may participate in all cor-
porate governance activities and deci-
sions of the joint venture as is com-
mercially customary. 

(B) The individual identified as the 
Responsible Manager of the joint ven-
ture need not be an employee of the 
SDVO SBC at the time the joint ven-
ture submits an offer, but, if he or she 
is not, there must be a signed letter of 
intent that the individual commits to 
be employed by the SDVO SBC if the 
joint venture is the successful offeror. 
The individual identified as the Re-
sponsible Manager cannot be employed 
by the mentor and become an employee 
of the SDVO SBC for purposes of per-
formance under the joint venture. 

(C) Although the joint venture man-
agers responsible for orders issued 
under an IDIQ contract need not be em-
ployees of the protégé, those managers 
must report to and be supervised by 
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the joint venture’s Responsible Man-
ager. 

(iii) Stating that with respect to a 
separate legal entity joint venture, the 
SDVO SBC must own at least 51% of 
the joint venture entity; 

(iv) Stating that the SDVO SBC must 
receive profits from the joint venture 
commensurate with the work per-
formed by the SDVO SBC, or a percent-
age agreed to by the parties to the 
joint venture whereby the SDVO SBC 
receives profits from the joint venture 
that exceed the percentage commensu-
rate with the work performed by the 
SDVO SBC; 

(v) Providing for the establishment 
and administration of a special bank 
account in the name of the joint ven-
ture. This account must require the 
signature or consent of all parties to 
the joint venture for any payments 
made by the joint venture to its mem-
bers for services performed. All pay-
ments due the joint venture for per-
formance on an SDVO contract will be 
deposited in the special account; all ex-
penses incurred under the contract will 
be paid from the account as well; 

(vi) Itemizing all major equipment, 
facilities, and other resources to be fur-
nished by each party to the joint ven-
ture, with a detailed schedule of cost or 
value of each, where practical. If a con-
tract is indefinite in nature, such as an 
indefinite quantity contract or a mul-
tiple award contract where the level of 
effort or scope of work is not known, 
the joint venture must provide a gen-
eral description of the anticipated 
major equipment, facilities, and other 
resources to be furnished by each party 
to the joint venture, without a detailed 
schedule of cost or value of each, or in 
the alternative, specify how the parties 
to the joint venture will furnish such 
resources to the joint venture once a 
definite scope of work is made publicly 
available; 

(vii) Specifying the responsibilities of 
the parties with regard to negotiation 
of the contract, source of labor, and 
contract performance, including ways 
that the parties to the joint venture 
will ensure that the joint venture and 
the SDVO small business partner(s) to 
the joint venture will meet the per-
formance of work requirements set 
forth in paragraph (b)(3) of this section, 

where practical. If a contract is indefi-
nite in nature, such as an indefinite 
quantity contract or a multiple award 
contract where the level of effort or 
scope of work is not known, the joint 
venture must provide a general descrip-
tion of the anticipated responsibilities 
of the parties with regard to negotia-
tion of the contract, source of labor, 
and contract performance, not includ-
ing the ways that the parties to the 
joint venture will ensure that the joint 
venture and the SDVO small business 
partner(s) to the joint venture will 
meet the performance of work require-
ments set forth in paragraph (d) of this 
section, or in the alternative, specify 
how the parties to the joint venture 
will define such responsibilities once a 
definite scope of work is made publicly 
available; 

(viii) Obligating all parties to the 
joint venture to ensure performance of 
the SDVO contract and to complete 
performance despite the withdrawal of 
any member; 

(ix) Designating that accounting and 
other administrative records relating 
to the joint venture be kept in the of-
fice of the SDVO SBC managing ven-
turer, unless approval to keep them 
elsewhere is granted by the District Di-
rector or his/her designee upon written 
request; 

(x) Requiring that the final original 
records be retained by the SDVO SBC 
managing venturer upon completion of 
the SDVO contract performed by the 
joint venture; 

(xi) Stating that quarterly financial 
statements showing cumulative con-
tract receipts and expenditures (includ-
ing salaries of the joint venture’s prin-
cipals) must be submitted to SBA not 
later than 45 days after each operating 
quarter of the joint venture; and 

(xii) Stating that a project-end profit 
and loss statement, including a state-
ment of final profit distribution, must 
be submitted to SBA no later than 90 
days after completion of the contract. 

(3) Performance of work. (i) For any 
SDVO contract, including those be-
tween a protégé and a mentor author-
ized by § 125.9, the joint venture must 
perform the applicable percentage of 
work required by § 125.6. 

(ii) The SDVO SBC partner(s) to the 
joint venture must perform at least 
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40% of the work performed by the joint 
venture. 

(A) The work performed by the SDVO 
SBC partner(s) to a joint venture must 
be more than administrative or min-
isterial functions so that they gain 
substantive experience. 

(B) The amount of work done by the 
partners will be aggregated and the 
work done by the SDVO SBC partner(s) 
must be at least 40% of the total done 
by all partners. In determining the 
amount of work done by a non-SDVO 
SBC partner, all work done by the non- 
SDVO SBC partner and any of its affili-
ates at any subcontracting tier will be 
counted. 

(4) Certification of Compliance. Prior 
to the performance of any SDVO con-
tract as a joint venture, the SDVO SBC 
partner to the joint venture must sub-
mit a written certification to the con-
tracting officer and SBA, signed by an 
authorized official of each partner to 
the joint venture, stating as follows: 

(i) The parties have entered into a 
joint venture agreement that fully 
complies with paragraph (b)(2) of this 
section; 

(ii) The parties will perform the con-
tract in compliance with the joint ven-
ture agreement and with the perform-
ance of work requirements set forth in 
paragraph (b)(3) of this section. 

(5) Capabilities, past performance, and 
experience. When evaluating the capa-
bilities, past performance, experience, 
business systems, and certifications of 
an entity submitting an offer for an 
SDVO contract as a joint venture es-
tablished pursuant to this section, a 
procuring activity must consider work 
done and qualifications held individ-
ually by each partner to the joint ven-
ture as well as any work done by the 
joint venture itself previously. A pro-
curing activity may not require the 
SDVO SBC to individually meet the 
same evaluation or responsibility cri-
teria as that required of other offerors 
generally. The partners to the joint 
venture in the aggregate must dem-
onstrate the past performance, experi-
ence, business systems, and certifi-
cations necessary to perform the con-
tract. 

(6) Contract execution. The procuring 
activity will execute an SDVO contract 
in the name of the joint venture entity 

or the SDVO SBC, but in either case 
will identify the award as one to an 
SDVO joint venture or an SDVO men-
tor-protégé joint venture, as appro-
priate. 

(7) Inspection of records. The joint 
venture partners must allow SBA’s au-
thorized representatives, including rep-
resentatives authorized by the SBA In-
spector General, during normal busi-
ness hours, access to its files to inspect 
and copy all records and documents re-
lating to the joint venture. 

(8) Performance of work reports. An 
SDVO SBC partner to a joint venture 
must describe how it is meeting or has 
met the applicable performance of 
work requirements for each SDVO con-
tract it performs as a joint venture. 

(i) The SDVO SBC partner to the 
joint venture must annually submit a 
report to the relevant contracting offi-
cer and to the SBA, signed by an au-
thorized official of each partner to the 
joint venture, explaining how and cer-
tifying that the performance of work 
requirements are being met. 

(ii) At the completion of every SDVO 
contract awarded to a joint venture, 
the SDVO SBC partner to the joint 
venture must submit a report to the 
relevant contracting officer and to the 
SBA, signed by an authorized official of 
each partner to the joint venture, ex-
plaining how and certifying that the 
performance of work requirements 
were met for the contract, and further 
certifying that the contract was per-
formed in accordance with the provi-
sions of the joint venture agreement 
that are required under paragraph 
(b)(2) of this section. 

(9) Basis for suspension or debarment. 
The Government may consider the fol-
lowing as a ground for suspension or 
debarment as a willful violation of a 
regulatory provision or requirement 
applicable to a public agreement or 
transaction: 

(i) Failure to enter a joint venture 
agreement that complies with para-
graph (b)(2) of this section; 

(ii) Failure to perform a contract in 
accordance with the joint venture 
agreement or performance of work re-
quirements in paragraph (b)(3) of this 
section; or 

(iii) Failure to submit the certifi-
cation required by paragraph (b)(4) of 
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this section or comply with paragraph 
(b)(7) of this section. 

(10) Any person with information 
concerning a joint venture’s compli-
ance with the performance of work re-
quirements may report that informa-
tion to SBA and/or the SBA Office of 
Inspector General. 

(c) Non-manufacturers. An SDVO SBC 
which is a non-manufacturer may sub-
mit an offer on an SDVO contract for 
supplies if it meets the requirements of 
the non-manufacturer rule set forth at 
§ 121.406(b)(1) of this chapter. 

(d) Multiple Award Contracts. (1) SDVO 
status. With respect to Multiple Award 
Contracts, orders issued against a Mul-
tiple Award Contract, and Blanket 
Purchase Agreements issued against a 
Multiple Award Contract: 

(i) SBA determines SDVO small busi-
ness eligibility for the underlying Mul-
tiple Award Contract as of the date a 
business concern certifies its status as 
an SDVO small business concern as 
part of its initial offer (or other formal 
response to a solicitation), which in-
cludes price, unless the firm was re-
quired to recertify under paragraph (e) 
of this section. 

(A) Unrestricted Multiple Award Con-
tracts or Set-Aside Multiple Award Con-
tracts for Other than SDVO. For an un-
restricted Multiple Award Contract or 
other Multiple Award Contract not spe-
cifically set aside for SDVO, if a busi-
ness concern is an SDVO small busi-
ness concern at the time of offer and 
contract-level recertification for the 
Multiple Award Contract, it is an 
SDVO small business concern for 
goaling purposes for each order issued 
against the contract, unless a con-
tracting officer requests recertification 
as an SDVO small business for a spe-
cific order or Blanket Purchase Agree-
ment. Except for orders and Blanket 
Purchase Agreements issued under any 
Federal Supply Schedule contract, if 
an order or a Blanket Purchase Agree-
ment under an unrestricted Multiple 
Award Contract is set-aside exclusively 
for SDVO small business, a concern 
must recertify that it qualifies as an 
SDVO small business at the time it 
submits its initial offer, which includes 
price, for the particular order or Blan-
ket Purchase Agreement. However, 
where the underlying Multiple Award 

Contract has been awarded to a pool of 
concerns for which SDVO small busi-
ness status is required, if an order or a 
Blanket Purchase Agreement under 
that Multiple Award Contract is set- 
aside exclusively for concerns in the 
SDVO small business pool, concerns 
need not recertify their status as 
SDVO small business concerns (unless 
a contracting officer requests size cer-
tifications with respect to a specific 
order or Blanket Purchase Agreement). 

(B) SDVO Set-Aside Multiple Award 
Contracts. For a Multiple Award Con-
tract that is specifically set aside for 
SDVO small business, if a business con-
cern is an SDVO small business at the 
time of offer and contract-level recer-
tification for the Multiple Award Con-
tract, it is an SDVO small business for 
each order issued against the contract, 
unless a contracting officer requests 
recertification as an SDVO small busi-
ness for a specific order or Blanket 
Purchase Agreement. 

(ii) SBA will determine SDVO small 
business status at the time of initial 
offer (or other formal response to a so-
licitation), which includes price, for an 
order or an Agreement issued against a 
Multiple Award Contract if the con-
tracting officer requests a new SDVO 
small business certification for the 
order or Agreement. 

(2) Total Set-Aside Contracts. The 
SDVO SBC must comply with the ap-
plicable limitations on subcontracting 
provisions (see § 125.6) and the non-
manufacturer rule (see § 121.406(b)), if 
applicable, in the performance of a con-
tract totally set-aside for SDVO SBCs. 
However, the contracting officer, in his 
or her discretion, may require the con-
cern to perform the applicable amount 
of work or comply with the nonmanu-
facturer rule for each order awarded 
under the contract. 

(3) Partial Set-Aside Contracts. For or-
ders awarded under a partial set-aside 
contract, the SDVO SBC must comply 
with the applicable limitations on sub-
contracting provisions (see § 125.6) and 
the nonmanufacturer rule (see 
§ 121.406(b)), if applicable, during each 
performance period of the contract— 
e.g., during the base term and then 
during each option period thereafter. 
For orders awarded under the non-set- 
aside portion, the SDVO SBC need not 

VerDate Sep<11>2014 08:43 Oct 12, 2022 Jkt 256045 PO 00000 Frm 00598 Fmt 8010 Sfmt 8010 Y:\SGML\256045.XXX 256045lh
or

ne
 o

n 
D

S
K

JL
Z

T
7X

2P
R

O
D

 w
ith

 C
F

R



589 

Small Business Administration § 125.18 

comply with any limitations on sub-
contracting or nonmanufacturer rule 
requirements. However, the con-
tracting officer, in his or her discre-
tion, may require the concern to per-
form the applicable amount of work or 
comply with the nonmanufacturer rule 
for each order awarded under the con-
tract. 

(4) Orders. The SDVO SBC must com-
ply with the applicable limitations on 
subcontracting provisions (see § 125.6) 
and the nonmanufacturer rule (see 
§ 121.406(b)), if applicable, in the per-
formance of each individual order that 
has been set-aside for SDVO SBCs. 

(5) Reserves. The SDVO SBC must 
comply with the applicable limitations 
on subcontracting provisions (see 
§ 125.6) and the nonmanufacturer rule 
(see § 121.406(b)), if applicable, in the 
performance of an order that is set 
aside for SDVO SBCs. However, the 
SDVO SBC will not have to comply 
with the limitations on subcontracting 
provisions and the nonmanufacturer 
rule for any order issued against the 
Multiple Award Contract if the order is 
competed amongst SDVO SBCs and one 
or more other-than-small business con-
cerns. 

(e) Recertification. (1) A concern that 
represents itself and qualifies as an 
SDVO SBC at the time of initial offer 
(or other formal response to a solicita-
tion), which includes price, including a 
Multiple Award Contract, is considered 
an SDVO SBC throughout the life of 
that contract. This means that if an 
SDVO SBC is qualified at the time of 
initial offer for a Multiple Award Con-
tract, then it will be considered an 
SDVO SBC for each order issued 
against the contract, unless a con-
tracting officer requests a new SDVO 
SBC certification in connection with a 
specific order. Where a concern later 
fails to qualify as an SDVO SBC, the 
procuring agency may exercise options 
and still count the award as an award 
to an SDVO SBC. However, the fol-
lowing exceptions apply to this para-
graph (e)(1): 

(i) Where a contract is novated to an-
other business concern, the concern 
that will continue performance on the 
contract must certify its status as an 
SDVO SBC to the procuring agency, or 
inform the procuring agency that it 

does not qualify as an SDVO SBC, 
within 30 days of the novation ap-
proval. If the concern is not an SDVO 
SBC, the agency can no longer count 
the options or orders issued pursuant 
to the contract, from that point for-
ward, towards its SDVO goals. 

(ii) Where a concern that is per-
forming a contract acquires, is ac-
quired by, or merges with another con-
cern and contract novation is not re-
quired, the concern must, within 30 
days of the transaction becoming final, 
recertify its SDVO SBC status to the 
procuring agency, or inform the pro-
curing agency that it no longer quali-
fies as an SDVO SBC. If the contractor 
is not an SDVO SBC, the agency can no 
longer count the options or orders 
issued pursuant to the contract, from 
that point forward, towards its SDVO 
goals. The agency and the contractor 
must immediately revise all applicable 
Federal contract databases to reflect 
the new status. 

(iii) Where there has been an SDVO 
SBC status protest on the solicitation 
or contract, see § 125.27(e) for the effect 
of the status determination on the con-
tract award. 

(2) For the purposes of contracts (in-
cluding Multiple Award Contracts) 
with durations of more than five years 
(including options), a contracting offi-
cer must request that a business con-
cern recertify its SDVO SBC status no 
more than 120 days prior to the end of 
the fifth year of the contract, and no 
more than 120 days prior to exercising 
any option.If the business is unable to 
recertify its SDVO status, the pro-
curing agency may no longer be able to 
count the options or orders issued pur-
suant to the contract, from that point 
forward, towards its SDVO goals. 

(3) A business concern that did not 
certify itself as an SDVO SBC, either 
initially or prior to an option being ex-
ercised, may recertify itself as an 
SDVO SBC for a subsequent option pe-
riod if it meets the eligibility require-
ments at that time. 

(4) Recertification does not change 
the terms and conditions of the con-
tract. The limitations on subcon-
tracting, nonmanufacturer and subcon-
tracting plan requirements in effect at 
the time of contract award remain in 
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effect throughout the life of the con-
tract. 

(5) Where the contracting officer ex-
plicitly requires concerns to recertify 
their status in response to a solicita-
tion for an order, SBA will determine 
eligibility as of the date the concern 
submits its self-representation as part 
of its response to the solicitation for 
the order. 

(6) A concern’s status may be deter-
mined at the time of a response to a so-
licitation for an Agreement and each 
order issued pursuant to the Agree-
ment. 

(f) Ostensible subcontractor. Where a 
subcontractor that is not similarly sit-
uated performs primary and vital re-
quirements of a set-aside or sole-source 
service contract or order, or where a 
prime contractor is unduly reliant on a 
small business that is not similarly sit-
uated to perform the set-aside or sole 
source service contract or order, the 
prime contractor is not eligible for 
award of an SDVO contract. 

(1) When the subcontractor is small 
for the size standard assigned to the 
procurement, this issue may be 
grounds for an SDVO status protest, as 
described in subpart D of this part. 
When the subcontractor is other than 
small, or alleged to be other than small 
for the size standard assigned to the 
procurement, this issue may be 
grounds for a size protest subject to 
the ostensible subcontractor rule, as 
described at § 121.103(h)(4) of this chap-
ter. 

(2) SBA will find that a prime SDVO 
contractor is performing the primary 
and vital requirements of a contract or 
order and is not unduly reliant on one 
or more non-similarly situated sub-
contracts where the prime contractor 
can demonstrate that it, together with 
any similarly situated entity, will 
meet the limitations on subcontracting 
provisions set forth in § 125.6. 

[69 FR 25268, May 5, 2004, as amended at 70 
FR 14527, Mar. 23, 2005; 78 FR 61143, Oct. 2, 
2013; 81 FR 34264, May 31, 2016. Redesignated 
at 81 FR 48585, July 25, 2016, as amended at 81 
FR 48590, July 25, 2016; 81 FR 94941, Dec. 27, 
2016; 83 FR 12852, Mar. 26, 2018; 84 FR 65664, 
Nov. 29, 2019; 85 FR 27660, May 11, 2020; 85 FR 
66196, Oct. 16, 2020; 86 FR 2959, Jan. 14, 2021] 

§ 125.19 [Reserved] 

§ 125.20 [Reserved] 

§ 125.21 What requirements are not 
available for SDVO contracts? 

A contracting activity may not make 
a requirement available for a SDVO 
contract if: 

(a) The contracting activity other-
wise would fulfill that requirement 
through award to Federal Prison Indus-
tries, Inc. under 18 U.S.C. 4124 or 4125, 
or to Javits-Wagner-O’Day Act partici-
pating non-profit agencies for the blind 
and severely disabled, under 41 U.S.C. 
46 et seq., as amended; or 

(b) An 8(a) participant currently is 
performing that requirement or SBA 
has accepted that requirement for per-
formance under the authority of the 
section 8(a) program, unless SBA has 
consented to release of the requirement 
from the section 8(a) program. 

[69 FR 25268, May 5, 2004. Redesignated at 81 
FR 48585, July 25, 2016] 

§ 125.22 When may a contracting offi-
cer set-aside a procurement for 
SDVO SBCs? 

(a) The contracting officer first must 
review a requirement to determine 
whether it is excluded from SDVO con-
tracting pursuant to § 125.21. 

(b) Contracting Among Small Business 
Programs. (1) Acquisitions Valued At or 
Below the Simplified Acquisition Thresh-
old. The contracting officer shall set 
aside any acquisition with an antici-
pated dollar value exceeding the Micro- 
purchase Threshold but not exceeding 
the Simplified Acquisition Threshold 
(defined in the FAR at 48 CFR 2.101) for 
small business concerns, regardless of 
the place of performance, when there is 
a reasonable expectation that offers 
will be obtained from at least two 
small business concerns that are com-
petitive in terms of quality and deliv-
ery and award will be made at fair mar-
ket prices. This requirement does not 
preclude a contracting officer from 
making an award to a small business 
under the 8(a) BD, HUBZone, SDVO 
SBC or WOSB Programs. 

(2) Acquisitions Valued Above the Sim-
plified Acquisition Threshold. (i) The 
contracting officer shall set aside any 
acquisition with an anticipated dollar 
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