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§121.107

the entire period of measurement,
rather than only for the period after
which affiliation ceased. However, if a
concern has sold a segregable division
to another business concern during the
applicable period of measurement or
before the date on which it self-cer-
tified as small, the employees used in
determining size status will continue
to include the employees of the divi-
sion that was sold.

[61 FR 3286, Jan. 31, 1996, as amended at 69
FR 29203, May 21, 2004; 84 FR 66579, Dec. 5,
2019; 87 FR 34120, June 6, 2022]

§121.107 How does SBA determine a
concern’s “primary industry”?

In determining the primary industry
in which a concern or a concern com-
bined with its affiliates is engaged,
SBA considers the distribution of re-
ceipts, employees and costs of doing
business among the different industries
in which business operations occurred
for the most recently completed fiscal
yvear. SBA may also consider other fac-
tors, such as the distribution of pat-
ents, contract awards, and assets.

§121.108 What are the penalties for
misrepresentation of size status?

(a) Presumption of Loss Based on the
Total Amount Exrpended. In every con-
tract, subcontract, cooperative agree-
ment, cooperative research and devel-
opment agreement, or grant which is
set aside, reserved, or otherwise classi-
fied as intended for award to small
business concerns, there shall be a pre-
sumption of loss to the United States
based on the total amount expended on
the contract, subcontract, cooperative
agreement, cooperative research and
development agreement, or grant
whenever it is established that a busi-
ness concern other than a small busi-
ness concern willfully sought and re-
ceived the award by misrepresentation.

(b) Deemed Certifications. The fol-
lowing actions shall be deemed affirm-
ative, willful and intentional certifi-
cations of small business size and sta-
tus:

(1) Submission of a bid, proposal, ap-
plication or offer for a Federal grant,
contract, subcontract, cooperative
agreement, or cooperative research and
development agreement reserved, set
aside, or otherwise classified as in-
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tended for award to small business con-
cerns.

(2) Submission of a bid, proposal, ap-
plication or offer for a Federal grant,
contract, subcontract, cooperative
agreement or cooperative research and
development agreement which in any
way encourages a Federal agency to
classify the bid or proposal, if awarded,
as an award to a small business con-
cern.

(3) Registration on any Federal elec-
tronic database for the purpose of
being considered for award of a Federal
grant, contract, subcontract, coopera-
tive agreement, or cooperative re-
search and development agreement, as
a small business concern.

(c) Signature Requirement. Each offer,
proposal, bid, or application for a Fed-
eral contract, subcontract, or grant
shall contain a certification con-
cerning the small business size and sta-
tus of a business concern seeking the
Federal contract, subcontract or grant.
An authorized official must sign the
certification on the same page con-
taining the size status claimed by the
concern.

(d) Limitation of Liability. Paragraphs
(a) through (c) of this section may be
determined not to apply in the case of
unintentional errors, technical mal-
functions, and other similar situations
that demonstrate that a misrepresen-
tation of size was not affirmative, in-
tentional, willful or actionable under
the False Claims Act, 31 U.S.C. §§3729,
et seq. A prime contractor acting in
good faith should not be held liable for
misrepresentations made by its sub-
contractors regarding the subcontrac-
tors’ size. Relevant factors to consider
in making this determination may in-
clude the firm’s internal management
procedures governing size representa-
tion or certification, the clarity or am-
biguity of the representation or certifi-
cation requirement, and the efforts
made to correct an incorrect or invalid
representation or certification in a
timely manner. An individual or firm
may not be held liable where govern-
ment personnel have erroneously iden-
tified a concern as small without any
representation or certification having
been made by the concern and where
such identification is made without the
knowledge of the individual or firm.
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