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Directors or General Partner(s) in ac-
cordance with Licensee’s valuation 
policies, exceeds the cost basis thereof. 

Unrealized Depreciation means the 
amount by which a Licensee’s valu-
ation of each of its Loans and Invest-
ments, as determined by its Board of 
Directors or General Partner(s) in ac-
cordance with Licensee’s valuation 
policies, is below the cost basis thereof. 

Unrealized Gain (Loss) on Securities 
Held means the sum of the Unrealized 
Appreciation and Unrealized Deprecia-
tion on all of a Licensee’s Loans and 
Investments, less estimated future in-
come tax expense or estimated realiz-
able future income tax benefit, as ap-
propriate. 

Venture Capital Financing has the 
meaning set forth in § 107.1160. 

Wind-up Plan has the meaning set 
forth in § 107.590. 

[61 FR 3189, Jan. 31, 1996; 61 FR 41496, Aug. 9, 
1996, as amended at 62 FR 11759, Mar. 13, 1997; 
63 FR 5865, Feb. 5, 1998; 64 FR 52645, Sept. 30, 
1999; 64 FR 70995, Dec. 20, 1999; 69 FR 8098, 
Feb. 23, 2004; 77 FR 23378, Apr. 19, 2012; 77 FR 
25051, Apr. 27, 2012; 79 FR 62823, Oct. 21, 2014; 
82 FR 39340, Aug. 18, 2017; 82 FR 52184, Nov. 
13, 2017] 

Subpart C—Qualifying for an SBIC 
License 

ORGANIZING AN SBIC 

§ 107.100 Organizing a Section 301(c) 
Licensee. 

Section 301(c) Licensee means a com-
pany licensed under section 301(c) of 
the Act. It may be organized as a for- 
profit corporation or as a limited part-
nership created in accordance with the 
special rules of § 107.160. 

§ 107.115 1940 Act and 1980 Act Com-
panies. 

A 1940 Act or 1980 Act Company is eli-
gible to apply for an SBIC license, and 
an existing Licensee is eligible to apply 
for SBA’s approval to convert to a 1940 
Act or 1980 Act Company. In either 
case, the 1940 Act or 1980 Act Company 
may elect to be taxed as a regulated in-
vestment company under section 851 of 
the Internal Revenue Code of 1986, as 
amended (26 U.S.C. 851). However, a Li-
censee making such election may make 
Distributions only as permitted under 

the applicable sections of this part (see 
the definition of Retained Earnings 
Available for Distribution, § 107.585, and 
§§ 107.1540 through 107.1580). 

§ 107.120 Special rules for a Section 
301(d) Licensee owned by another 
Licensee. 

With SBA’s prior written approval, a 
Section 301(d) Licensee may operate as 
the subsidiary of one or more Licensees 
(participant Licensees), subject to the 
following: 

(a) Each participant Licensee must 
own at least 20 percent of the voting 
securities of the Section 301(d) Li-
censee. 

(b) A participant Licensee must treat 
its entire capital contribution to the 
subsidiary as a reduction of its 
Leverageable Capital. The participant 
Licensee’s remaining Leverageable 
Capital must be sufficient to support 
its outstanding Leverage. 

(c) A participant Licensee may not 
transfer its Leverage to a subsidiary 
Section 301(d) Licensee. 

[63 FR 5865, Feb. 5, 1998] 

§ 107.130 Requirement for qualified 
management. 

When applying for a license, and 
while you have a license, you must 
show, to the satisfaction of SBA, that 
your current or proposed management 
team is qualified and has the knowl-
edge, experience and capability nec-
essary for investing in the types of 
businesses contemplated by the Act, 
the regulations in this part 107, and 
your business plan. You must designate 
at least one individual as the official 
responsible for contact with SBA. 

[61 FR 3189, Jan. 31, 1996, as amended at 77 
FR 25051, Apr. 27, 2012] 

§ 107.140 SBA approval of initial Man-
agement Expenses. 

If you plan to obtain Leverage, you 
must have your Management Expenses 
approved by SBA at the time of licens-
ing. (See § 107.520 for the definition of 
Management Expenses.) 

§ 107.150 Management-ownership di-
versity requirement. 

(a) Diversity requirement. You must 
satisfy the requirements in paragraphs 
(b), (c) and (d) of this section: 
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(1) In order to obtain an SBIC license 
(unless you do not plan to obtain Le-
verage), 

(2) If at the time you were licensed 
you did not plan to obtain Leverage, 
but you now wish to be eligible for Le-
verage, or 

(3) If SBA so requires as a condition 
of approval of your transfer of Control 
under § 107.440. 

(b) Percentage ownership requirement. 
(1) Except as provided in paragraph 
(b)(2) of this section, no Person or 
group of Persons who are Affiliates of 
one another may own or control, di-
rectly or indirectly, more than 70 per-
cent of your Regulatory Capital or 
your Leverageable Capital. 

(2) Exception. An investor that is a 
traditional investment company, as de-
termined by SBA, may own and control 
more than 70 percent of your Regu-
latory Capital and your Leverageable 
Capital. For purposes of this section, a 
traditional investment company must 
be a professionally managed firm orga-
nized exclusively to pool capital from 
more than one source for the purpose 
of investing in businesses that are ex-
pected to generate substantial returns 
to the firm’s investors. In determining 
whether a firm is a traditional invest-
ment company for purposes of this sec-
tion, SBA will also consider: 

(i) Whether the managers of the firm 
are unrelated to and unaffiliated with 
the investors in the firm; 

(ii) Whether the managers of the firm 
are authorized and motivated to make 
investments that, in their independent 
judgment, are likely to produce signifi-
cant returns to all investors in the 
firm; 

(iii) Whether the firm benefits from 
the use of the SBIC only through the 
financial performance of the SBIC; and 

(iv) Other related factors. 
(c) Non-affiliation requirement—(1) 

General rule. At least 30 percent of your 
Regulatory Capital and Leverageable 
Capital must be owned and controlled 
by three Persons unaffiliated with your 
management and unaffiliated with 
each other, and whose investments are 
significant in dollar and percentage 
terms as determined by SBA. Such Per-
sons must not be your Associates (ex-
cept for their status as your share-
holders, limited partners, or members) 

and must not Control, be Controlled 
by, or be under Common Control with 
any of your Associates. A single ‘‘ac-
ceptable’’ Institutional Investor may 
be substituted for two or three of the 
three Persons who are otherwise re-
quired under this paragraph. The fol-
lowing Institutional Investors are ‘‘ac-
ceptable’’ for this purpose: 

(i) Entities whose overall activities 
are regulated and periodically exam-
ined by state, Federal or other govern-
mental authorities satisfactory to 
SBA; 

(ii) Entities listed on the New York 
Stock Exchange; 

(iii) Entities that are publicly-traded 
and that meet both the minimum nu-
merical listing standards and the cor-
porate governance listing standards of 
the New York Stock Exchange; 

(iv) Public or private employee pen-
sion funds; 

(v) Trusts, foundations, or endow-
ments, but only if exempt from Federal 
income taxation; and 

(vi) Other Institutional Investors sat-
isfactory to SBA. 

(2) Look-through for traditional invest-
ment company investors. SBA, in its sole 
discretion, may consider the require-
ment in paragraph (c)(1) of this section 
to be satisfied if at least 30 percent of 
your Regulatory Capital and 
Leverageable Capital is owned and con-
trolled indirectly, through a tradi-
tional investment company, by Persons 
unaffiliated with your management. 

(d) Voting requirement. (1) Except as 
provided in paragraph (d)(2) of this sec-
tion, the investors required for you to 
satisfy diversity may not delegate 
their voting rights to any Person who 
is your Associate, or who Controls, is 
Controlled by, or is under Common 
Control with any of your Associates, 
without prior SBA approval. 

(2) Exception. Paragraph (d)(1) of this 
section does not apply to investors in 
publicly-traded Licensees, to proxies 
given to vote in accordance with spe-
cific instructions for single specified 
meetings, or to any delegation of vot-
ing rights to a Person who is neither a 
diversity investor in the Licensee nor 
affiliated with management of the Li-
censee. 
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(e) Requirement to maintain diversity. 
If you were required to have manage-
ment-ownership diversity at any time, 
you must maintain such diversity 
while you have outstanding Leverage 
or Earmarked Assets. To maintain 
management-ownership diversity, you 
may continue to satisfy the diversity 
requirement as in effect at the time it 
was first applicable to you or you may 
satisfy the management-ownership di-
versity requirement as currently in ef-
fect. If, at any time, you no longer 
have the required management-owner-
ship diversity, you must: 

(1) Notify SBA within 10 days; and 
(2) Re-establish diversity within six 

months. For the consequences of fail-
ure to re-establish diversity, see 
§§ 107.1810(g) and 107.1820(f). 

[65 FR 71055, Nov. 29, 2000] 

§ 107.160 Special rules for Licensees 
formed as limited partnerships. 

A limited partnership organized 
under State law solely for the purpose 
of performing the functions and con-
ducting the activities contemplated 
under the Act may apply for a license 
under section 301(c) or section 301 (d) of 
the Act (‘‘Partnership Licensee’’). 

(a) Number of Licensee’s General Part-
ners. If you are a Partnership Licensee, 
you must have as your general part-
ner(s) at least two individuals, or at 
least one corporation, partnership, or 
limited liability company (LLC), or 
any combination of individuals, cor-
porations, partnerships, or LLCs. 

(b) Entity General Partner of Licensee. 
A general partner which is a corpora-
tion, limited liability company or part-
nership (an ‘‘Entity General Partner’’) 
shall be organized under state law sole-
ly for the purpose of serving as the gen-
eral partner of one or more Licensees. 

(1) SBA must approve any person who 
will serve as an officer, director, man-
ager, or general partner of the Entity 
General Partner. This provision must 
be stated in an Entity General Part-
ner’s Certificate of Incorporation, 
member agreement, Limited Partner-
ship Agreement or other similar gov-
erning instrument which must, in each 
case, accompany the license applica-
tion. 

(2) An Entity General Partner is sub-
ject to the same examination and re-

porting requirements as a Licensee 
under section 310(b) of the Act. The re-
strictions and obligations imposed 
upon a Licensee by §§ 107.1800 through 
107.1820, and 107.30, 107.410 through 
107.450, 107.470, 107.475, 107.500, 107.510, 
107.585, 107.600, 107.680, 107.690 through 
107.692, 107.865, and 107.1910 apply also 
to an Entity General Partner of a Li-
censee. 

(3) The general partner(s) of your En-
tity General Partner(s) will be consid-
ered your general partner. 

(4) If your Entity General Partner is 
a limited partnership, its limited part-
ners may be considered your Control 
Person(s) if they meet the definition 
for Control Person in § 107.50. 

(5) If your Entity General Partner is 
a limited partnership, it is subject to 
paragraph (a) of this section. 

(c) Other requirements for Partnership 
Licensees. If you are a Partnership Li-
censee: 

(1) You must have a minimum dura-
tion of ten years or two years following 
the maturity of your last-maturing Le-
verage security, whichever is longer. 
After 10 years, if all Leverage has been 
repaid or redeemed and all amounts 
due SBA, its agent, or Trustee have 
been paid, the Partnership Licensee 
may be terminated by a vote of your 
partners. (For purposes of this provi-
sion SBA is not considered a partner.); 

(2) None of your general partner(s) 
may be removed or replaced by your 
limited partners without prior written 
approval of SBA; 

(3) Any transferee of, or successor in 
interest to, your general partner shall 
have only the rights and liabilities of a 
limited partner pending SBA’s written 
approval of such transfer or succession; 
and 

(4) You must incorporate all the pro-
visions in this paragraph (c) in your 
Limited Partnership Agreement. 

(d) Obligations of a Control Person. All 
Control Persons are bound by the dis-
ciplinary provisions of sections 313 and 
314 of the Act and by the conflict-of-in-
terest rules under section 312 of the 
Act. The term Licensee, as used in 
§§ 107.30, 107.460, and 107.680 includes all 
of the Licensee’s Control Persons. The 
term Licensee as used in § 107.670 in-
cludes only the Licensee’s general part-
ner(s). The conditions specified in 
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