
427 

Comptroller of the Currency, Treasury § 7.4000 

(b) Sharing employees. When sharing 
space with other businesses as de-
scribed in paragraph (a) of this section, 
a national bank or Federal savings as-
sociation may provide, under one or 
more written agreements between the 
national bank or Federal savings asso-
ciation, the other businesses, and their 
employees, that: 

(1) A national bank or Federal sav-
ings association employee may act as 
agent for the other business; or 

(2) An employee of the other business 
may act as agent for the national bank 
or Federal savings association. 

(c) Supervisory conditions. When a na-
tional bank or Federal savings associa-
tion engages in arrangements of the 
types listed in paragraphs (a) and (b) of 
this section, the national bank or Fed-
eral savings association must ensure 
that: 

(1) The other business is conspicu-
ously, accurately, and separately iden-
tified; 

(2) Shared employees clearly and 
fully disclose the nature of their agen-
cy relationship to customers of the na-
tional bank or Federal savings associa-
tion and of the other businesses so that 
customers will know the identity of 
the national bank, Federal savings as-
sociation, or other business that is pro-
viding the product or service; 

(3) The arrangement does not con-
stitute a joint venture or partnership 
with the other business under applica-
ble State law; 

(4) All aspects of the relationship be-
tween the national bank or Federal 
savings association and the other busi-
ness are conducted at arm’s length, un-
less a special arrangement is warranted 
because the other business is a sub-
sidiary of the national bank or Federal 
savings association; 

(5) Security issues arising from the 
activities of the other business on the 
premises are addressed; 

(6) The activities of the other busi-
ness do not adversely affect the safety 
and soundness of the national bank or 
Federal savings association; 

(7) The shared employees or the enti-
ty for which they perform services are 
duly licensed or meet qualification re-
quirements of applicable statutes and 
regulations pertaining to agents or em-
ployees of such other business; and 

(8) The assets and records of the par-
ties are segregated. 

(d) Other legal requirements. When en-
tering into arrangements of the types 
described in paragraphs (a) and (b) of 
this section, and in conducting oper-
ations pursuant to those arrangements, 
a national bank or Federal savings as-
sociation must ensure that each ar-
rangement complies with all applicable 
laws and regulations. If the arrange-
ment involves an affiliate or a share-
holder, director, officer or employee of 
the national bank or Federal savings 
association: 

(1) The national bank or Federal sav-
ings association must ensure compli-
ance with all applicable statutory and 
regulatory provisions governing na-
tional bank or Federal savings associa-
tion transactions with these persons or 
entities; 

(2) The parties must comply with all 
applicable fiduciary duties; and 

(3) The parties, if they are in com-
petition with each other, must consider 
limitations, if any, imposed by applica-
ble antitrust laws. 

(e) Transition. If, on May 18, 2015, a 
Federal savings association shares 
space or employees with another busi-
ness under an agreement that complies 
with the legal requirements that were 
in effect prior to May 18, 2015, but 
which would violate any provision of 
this section, the Federal savings asso-
ciation may continue sharing under 
the existing agreement but it may not 
amend, renew, or extend the agreement 
without prior approval of the appro-
priate OCC supervisory office. 

[80 FR 28471, May 18, 2015, as amended at 85 
FR 83737, Dec. 22, 2020] 

Subpart D—Preemption 

§ 7.4000 Visitorial powers with respect 
to national banks. 

(a) General rule. (1) Under 12 U.S.C. 
484, only the OCC or an authorized rep-
resentative of the OCC may exercise 
visitorial powers with respect to na-
tional banks. State officials may not 
exercise visitorial powers with respect 
to national banks, such as conducting 
examinations, inspecting or requiring 
the production of books or records of 
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national banks, or prosecuting enforce-
ment actions, except in limited cir-
cumstances authorized by federal law. 
However, production of a bank’s 
records (other than non-public OCC in-
formation under 12 CFR part 4, subpart 
C) may be required under normal judi-
cial procedures. 

(2) For purposes of this section, 
visitorial powers include: 

(i) Examination of a bank; 
(ii) Inspection of a bank’s books and 

records; 
(iii) Regulation and supervision of 

activities authorized or permitted pur-
suant to federal banking law; and 

(iv) Enforcing compliance with any 
applicable Federal or state laws con-
cerning those activities, including 
through investigations that seek to as-
certain compliance through production 
of non-public information by the bank, 
except as otherwise provided in para-
graphs (a), (b), and (c) of this section. 

(3) Unless otherwise provided by Fed-
eral law, the OCC has exclusive 
visitorial authority with respect to the 
content and conduct of activities au-
thorized for national banks under Fed-
eral law. 

(b) Exclusion. In accordance with the 
decision of the Supreme Court in 
Cuomo v. Clearing House Assn., L. L. C., 
129 S. Ct. 2710 (2009), an action against 
a national bank in a court of appro-
priate jurisdiction brought by a state 
attorney general (or other chief law en-
forcement officer) to enforce an appli-
cable law against a national bank and 
to seek relief as authorized by such law 
is not an exercise of visitorial powers 
under 12 U.S.C. 484. 

(c) Exceptions to the general rule. 
Under 12 U.S.C. 484, the OCC’s exclusive 
visitorial powers are subject to the fol-
lowing exceptions: 

(1) Exceptions authorized by Federal 
law. National banks are subject to such 
visitorial powers as are provided by 
Federal law. Examples of laws vesting 
visitorial power in other governmental 
entities include laws authorizing state 
or other Federal officials to: 

(i) Inspect the list of shareholders, 
provided that the official is authorized 
to assess taxes under state authority 
(12 U.S.C. 62; this section also author-
izes inspection of the shareholder list 

by shareholders and creditors of a na-
tional bank); 

(ii) Review, at reasonable times and 
upon reasonable notice to a bank, the 
bank’s records solely to ensure compli-
ance with applicable state unclaimed 
property or escheat laws upon reason-
able cause to believe that the bank has 
failed to comply with those laws (12 
U.S.C. 484(b)); 

(iii) Verify payroll records for unem-
ployment compensation purposes (26 
U.S.C. 3305(c)); 

(iv) Ascertain the correctness of Fed-
eral tax returns (26 U.S.C. 7602); 

(v) Enforce the Fair Labor Standards 
Act (29 U.S.C. 211); and 

(vi) Functionally regulate certain ac-
tivities, as provided under the Gramm- 
Leach-Bliley Act, Pub. L. 106–102, 113 
Stat. 1338 (Nov. 12, 1999). 

(2) Exception for courts of justice. Na-
tional banks are subject to such 
visitorial powers as are vested in the 
courts of justice. This exception per-
tains to the powers inherent in the ju-
diciary. 

(3) Exception for Congress. National 
banks are subject to such visitorial 
powers as shall be, or have been, exer-
cised or directed by Congress or by ei-
ther House thereof or by any com-
mittee of Congress or of either House 
duly authorized. 

(d) Report of examination. The report 
of examination made by an OCC exam-
iner is designated solely for use in the 
supervision of the bank. The bank’s 
copy of the report is the property of 
the OCC and is loaned to the bank and 
any holding company thereof solely for 
its confidential use. The bank’s direc-
tors, in keeping with their responsibil-
ities both to depositors and to share-
holders, should thoroughly review the 
report. The report may be made avail-
able to other persons only in accord-
ance with the rules on disclosure in 12 
CFR part 4. 

[61 FR 4862, Feb. 9, 1996, as amended at 64 FR 
60100, Nov. 4, 1999; 69 FR 1904, Jan. 13, 2004; 76 
FR 43565, July 21, 2011] 
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