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Subpart A—Rules of NCUA Board
Procedure

§791.1 Scope.

The rules contained in this subpart
are the rules of procedure governing
how the Board conducts its business.
These rules concern the Board’s exer-
cise of its authority to act on behalf of
NCUA; the conduct, scheduling and
subject matter of Board meetings; and
the recording of Board action.

§791.2 Number of votes required for
board action.

The agreement of at least two of the
three Board members is required for
any action by the Board.

§791.3 Voting by proxy.

Proxy voting shall not be allowed for
any action by the Board.

§791.4 Methods of acting.

(a) Board meetings—(1) Applicability of
the Sunshine Act. The Government in
the Sunshine Act (5 U.S.C. 552b, ‘“‘Sun-
shine Act’’) requires that joint delib-
erations of the Board be held in accord-
ance with its open meetings provisions
(5 U.S.C. 552b (b) through (f)). (Subpart
C of this part contains NCUA’s regula-
tions implementing the Sunshine Act.)

(2) Presiding officer. The Chairman is
the presiding officer, and in the Chair-
man’s absence, the designated Vice
Chairman shall preside. The presiding
officer shall make procedural rulings.
Any Board member may appeal a rul-
ing made by the presiding officer. The
appeal of a procedural ruling by the
presiding officer shall be immediately
considered by the Board, and a major-
ity decision by the Board shall decide
the procedural ruling.

(b) Notation voting. Notation voting is
the circulation of written memoranda
and voting sheets to the office of each
Board member simultaneously and the
tabulation of responses.

(1) Matters that may be decided by mo-
tation voting. Notation voting may be
used only for administrative or time
sensitive matters, for example, en-
forcement or interagency actions re-
quiring prompt Board action matters.

(2) Notation vote sheets. Notation vote
sheets will be used to record the vote
tally on a notation vote. The Secretary
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§791.5

of the Board has administrative re-
sponsibility over notation voting, in-
cluding the authority to establish
deadlines for voting, receive notation
vote sheets, count votes, and determine
whether further action is required.

(3) Veto of notation voting. In view of
public policy for openness reflected in
the Sunshine Act, each Board member
is authorized to veto the use of nota-
tion voting for the consideration of any
particular matter, and thus requires
that the matter be placed on the agen-
da of the next regularly scheduled
Board meeting that is held at least ten
days after the date of the veto.

(4) Disclosure of result. A record is to
be maintained of Board transactions by
use of the notation voting procedure.
Public disclosure of this record is de-
termined by the provisions of the Free-
dom of Information Act (6 U.S.C. 552).

[63 FR 29647, Aug. 8, 1988, as amended at 62
FR 64267, Dec. 5, 1997; 70 FR 55517, Sept. 22,
2005; 75 FR 34623, June 18, 2010]

§791.5 Scheduling of board meetings.

(a) Meeting calls—(1) Regular meetings.
The Board will hold regular meetings
each month unless there is no business
or a quorum is not available. The Sec-
retary of the Board will coordinate the
dates for meetings.

(2) Special meetings. The Chairman
shall call special meetings either on
the Chairman’s own initiative or with-
in fourteen days of a request from two
Board members that is accompanied by
an NCUA B-1 form and a Board Action
Memorandum that states the specific
issue(s) or action(s) to be considered by
the Board.

(b) Notice of meetings—(1) Notifying the
public. The Sunshine Act and subpart C
set forth the procedures for notifying
the public of Board meetings.

(2) Notifying board members—(i) Special
meetings. Except in cases of emergency,
as determined by a majority of the
Board, each Board member is entitled
to receive notice of any special meet-
ing at least twenty-four hours in ad-
vance of such meeting. The notice shall
set forth the place, day, hour, and na-
ture of business to be transacted at the
meeting. In cases of emergency a
record of the vote, including a state-
ment explaining the decision that an
emergency exists, will be maintained.

12 CFR Ch. VII (1-1-25 Edition)

(ii) Regular meetings. Each Board
member is entitled to receive notice of
the agenda and/or notice of any
changes in the subject matter of such
meetings concurrent with the public
release of such notices under the Sun-
shine Act. Each Board member shall be
entitled to at least twenty-four hours
advance notice of the consideration of
a particular subject matter, except in
cases of emergency as determined by a
majority of the Board. In cases of
emergency, a record of the vote, in-
cluding a statement explaining the de-
cision that an emergency exists, will be
maintained.

[63 FR 29647, Aug. 8, 1988, as amended at 62
FR 64267, Dec. 5, 1997; 63 FR 5859, Feb. 5, 1998;
75 FR 34623, June 18, 2010]

§791.6 Subject matter of a meeting.

(a) Agenda. The Chairman is respon-
sible for the final order of each meet-
ing agenda. Items shall be placed on
the agenda by determination of the
Chairman or, at the request of any
Board Member, an item will be placed
on the agenda of the next regularly
scheduled meeting provided that the
request is submitted at least ten days
in advance of the next regularly sched-
uled meeting and is accompanied by an
NCUA B-1 form and a Board Action
Memorandum that states the specific
issue(s) or action(s) to be considered by
the Board.

(b) Submission of recommended agenda
items. Recommended agenda items may
be submitted to the Secretary of the
Board by Board members, the Execu-
tive Staff (which includes all Office Di-
rectors and President of the Central Li-
quidity Facility), and Regional Direc-
tors.

[61 FR 55208, Oct. 25, 1996, as amended at 62
FR 64267, Dec. 5, 1997; 63 FR 5859, Feb. 5, 1998]

Subpart B—Promulgation of NCUA
Rules and Regulations

§791.7 Scope.

The rules contained in this subpart B
pertain to the promulgation of NCUA
rules and regulations.
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§791.8 Promulgation of NCUA rules
and regulations.

(a) NCUA’s procedures for developing
regulations are governed by the Ad-
ministrative Procedure Act (b U.S.C.
551 et seq.), the Regulatory Flexibility
Act (b U.S.C. 601 et seq.), and NCUA’s
policies for the promulgation of rules
and regulations as set forth in its In-
terpretive Ruling and Policy State-
ment 87-2, as amended by Interpretive
Ruling and Policy Statements 03-2 and
15-1.

(b) Proposed rulemaking. Notices of
proposed rulemaking are published in
the FEDERAL REGISTER except as speci-
fied in paragraph (d) of this section or
as otherwise provided by law. A notice
of proposed rulemaking may also be
identified as a ‘‘request for comments”’
or as a ‘‘proposed rule.” The notice will
include:

(1) A statement of the nature of the
rulemaking proceedings;

(2) Reference to the authority under
which the rule is proposed;

(3) Either the terms or substance of
the proposed rule or a description of
the subjects and issues involved; and

(4) A statement of the effect of the
proposed rule on federally insured
state-chartered credit unions.

(c) Public participation. After publica-
tion of notice of proposed rulemaking,
interested persons will be afforded the
opportunity to participate in the mak-
ing of the rule through the submission
of written data, views, or arguments,
delivered within the time prescribed in
the notice of proposed rulemaking, to
the Secretary, NCUA Board, 1775 Duke
Street, Alexandria, VA 22314-3428. In-
terested persons may also petition the
Board for the issuance, amendment, or
repeal of any rule by mailing such peti-
tion to the Secretary of the Board at
the address given in this section.

(d) Exceptions to notice. The following
are not subject to the notice require-
ment contained in paragraph (b) of this
section:

(1) Matters relating to agency man-
agement or personnel or to public prop-
erty, loans, grants, benefits, or con-
tracts;

(2) When persons subject to the pro-
posed rule are named and either per-
sonally served or otherwise have actual
notice thereof in accordance with law;

§791.10

(3) Interpretive rules, general state-
ments of policy, or rules of agency or-
ganization, procedure or practice, un-
less notice or hearing is required by
statute; and

(4) If the Board, for good cause, finds
(and incorporates the finding and a
brief statement therefor in the rules
issued) that notice and public proce-
dure thereon are impracticable, unnec-
essary, or contrary to the public inter-
est, unless notice or hearing is required
by statute.

(e) Effective dates. No substantive rule
issued by NCUA shall be effective less
than 30 days after its publication in the
FEDERAL REGISTER, except that this re-
quirement may not apply to:

(1) Rules which grant or recognize an
exemption or relieve a restriction;

(2) Interpretive rules and statements
of policy; or

(3) Any substantive rule which the
Board makes effective at an earlier
date upon good cause found and pub-
lished with such rule.

(f) NCUA has an Office of Manage-
ment and Budget (OMB) control num-
ber for rulemakings containing an in-
formation collection within the mean-
ing of the Paperwork Reduction Act (44
U.S.C. 3501). A list of OMB control
numbers is available to the public for
review online at http:/www.RegInfo.gov.

[63 FR 29647, Aug. 8, 1988, as amended at 59
FR 36041, July 15, 1994; 68 FR 31952, May 29,
2003; 75 FR 34623, June 18, 2010; 78 FR 4038,
Jan. 18, 2013; 80 FR 57517, Sept. 24, 2015; 84 FR
1610, Feb. 5, 2019]

Subpart C—Public Observation of
NCUA Board Meetings Under
the Sunshine Act

§791.9 Scope.

This subpart contains regulations
implementing subsections (b) through
(f) of the ‘““Government in the Sunshine
Act” (b U.S.C. 552b). The primary pur-
pose of these regulations is to provide
the public with the fullest access au-
thorized by law to the deliberations
and decisions of the Board, while pro-
tecting the rights of individuals and
preserving the ability of the agency to
carry out its responsibilities.

§791.10 Definitions.
For the purpose of this subpart:
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§791.11

(a) Agency means the National Credit
Union Administration;

(b) Subdivision of the Board means a
group composed of two Board members
authorized by the Board to act on be-
half of the agency;

(c) Meeting means any deliberations
by two or more members of the Board
or any subdivision of the Board that
determine or result in the joint con-
duct or disposition of official agency
business with the exception of: (1) De-
liberations to determine whether a
meeting or a portion thereof will be
open or closed to public observation
and whether information regarding
closed meetings will be withheld from
public disclosure; (2) deliberations to
determine whether or when to schedule
a meeting; and (3) infrequent disposi-
tions of official agency business by se-
quential circulation of written rec-

ommendations to individual Board
members (‘‘notation voting proce-
dure’’), provided the votes of each

Board member and the action taken
are recorded for each matter and are
publicly available, unless exempted
from disclosure pursuant to 5 U.S.C. 552
(the Freedom of Information Act);

(d) Public observation means that a
member or group of the public may lis-
ten to and observe any open meeting
and may record in an unobtrusive man-
ner any portion of that meeting by use
of a camera or any other electronic de-
vice, but shall not participate in any
meeting unless authorized by the
Board;

(e) Public announcement or publicly
announce means making reasonable ef-
forts under the particular cir-
cumstances to fully inform the public,
especially those individuals who have
expressed interest in the subject mat-
ters to be discussed or the decisions of
the agency;

(f) Sunshine Act means the open meet-
ing provisions of the ‘“‘Government in
the Sunshine Act” (5 U.S.C. 552b.)

[63 FR 29647, Aug. 8, 1988, as amended at 78
FR 32546, May 31, 2013]

§791.11 Open meetings.

Except as provided in §791.12(a), any
portion of any meeting of the Board
shall be open to public observation.
The Board, and any subdivision of the
Board, shall jointly conduct official

12 CFR Ch. VII (1-1-25 Edition)

agency business only in accordance
with this subpart.

§791.12

(a) Under the procedures specified in
§791.14, the Board may close a meeting
or any portion of a meeting from public
observation or may withhold informa-
tion pertaining to such meetings pro-
vided the Board has properly deter-
mined that the public interest does not
require otherwise and that the meeting
(or any portion thereof) or the disclo-
sure of meeting information is likely
to:

(1) Disclose matters that are:

(i) Specifically authorized under cri-
teria established by an Executive Order
to be kept secret in the interests of na-
tional defense or foreign policy; and

(ii) In fact properly classified pursu-
ant to such Executive Order;

(2) Relate solely to internal per-
sonnel rules and practices;

(3) Disclose matters specifically ex-
empted from disclosure by statute
(other than section 552 of title 5 of the
United States Code, the Freedom of In-
formation Act), provided that such
statute:

(i) Requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue,
or

(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld;

(4) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or
confidential;

(5) Involve accusing any person of a
crime, or formally censuring any per-
son;

(6) Disclose information of a personal
nature where disclosure would con-
stitute a clearly unwarranted invasion
of personal privacy;

(7) Disclose investigatory records
compiled for enforcement purposes, or
information which if written would be
contained in such records, but only to
the extent that the production of such
records or information would:

(i) Interfere with enforcement pro-
ceedings,

(ii) Deprive a person of a right to a
fair trial or an impartial adjudication,

Exemptions.
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(iii) Constitute an unwarranted inva-
sion of personal privacy,

(iv) Disclose the identity of a con-
fidential source and, in the case of a
record compiled by a criminal law en-
forcement authority in the course of a
criminal investigation, or by a Federal
agency conducting a lawful national
security intelligence investigation,
confidential information furnished
only by the confidential source,

(v) Disclose investigative techniques
and procedures, or

(vi) Endanger the life or physical
safety of law enforcement personnel;

(8) Disclose information contained in
or related to examination, operating,
or condition reports prepared by, on be-
half of, or for the use of Federal agen-
cies responsible for the regulation or
supervision of financial institutions;

(9) Disclose information the pre-
mature disclosure of which would be
likely to (i)(A) lead to significant spec-
ulation in currencies, securities, or
commodities, or (B) significantly en-
danger the stability of any financial in-
stitution, or (ii) be likely to signifi-
cantly frustrate implementation of a
proposed action,
except that this paragraph (a)(9) shall
not apply in any instance where the
Board has already disclosed to the pub-
lic the content or nature of its pro-
posed action, or where the Board is re-
quired by law to make such disclosure
on its own initiative prior to taking
final action on such proposal; or

(10) Specifically concern the issuance
of a subpoena, participation in a civil
action or proceeding, an action in a
foreign court or international tribunal,
or an arbitration, or the initiation,
conduct or disposition of a particular
case of formal agency adjudication pur-
suant to the procedures in section 554
of title 5 of the United States Code or
otherwise involving a determination on
the record after opportunity for a hear-
ing.

(b) Prior to closing a meeting whose
discussions are likely to fall within the
exemptions stated in paragraph (a) of
this section, the Board will balance the
public interest in observing the delib-
erations of an exemptible matter and
the agency need for confidentiality of
the exemptible matter. In weighing
these interests, the Board is assisted

§791.13

by the General Counsel as provided in
§791.16, by expressions of the public in-
terest set forth in requests for open
meetings as provided by §791.15(b), and
by the brief staff analysis of public in-
terest which will accompany each staff
recommendation that an agenda item
be considered in a closed meeting.

[63 FR 29647, Aug. 8, 1988, as amended at 75
FR 34623, June 18, 2010]

§ 791..13 Public announcement of meet-
ings.

(a) Except as otherwise provided in
this section, the Board shall, for each
meeting, make a public announcement,
at least one week in advance of the
meeting, of the time, place and subject
matter of the meeting, whether it will
be open or closed to public observation,
and the name and telephone number of
the Secretary of the Board or the per-
son designated by the Board to respond
to requests for information about the
meeting.

(b) Advance notice is required unless
a majority of the members of the Board
determine by a recorded vote that
agency business requires that a meet-
ing be called at an earlier date, in
which case, the information to be an-
nounced in paragraph (a) of this sec-
tion shall be publicly announced at the
earliest practicable time.

(c) A change, including a postpone-
ment or a cancellation, in the time or
place of a meeting after a published an-
nouncement may be made only if an-
nounced at the earliest practicable
time.

(d) A change in or deletion of the sub-
ject matter of a meeting or any portion
of a meeting or a redetermination to
open or close a meeting or any portion
of a meeting after a published an-
nouncement may be made only if:

(1) A majority of the Board deter-
mines by recorded vote that agency
business so requires and that no earlier
announcement of the change was pos-
sible and

(2) Public announcement of the
change and of the vote of each member
on such change shall be made at the
earliest practicable time.

(e) BEach meeting announcement or
amendment thereof shall be posted on
the Public Notice Bulletin Board in the
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§791.14

reception area of the agency head-
quarters and may be made available by
other means deemed desirable by the
Board. Immediately following each
public announcement required by this
section, the stated information shall be
submitted to the FEDERAL REGISTER
for publication.

(f) No announcement shall contain
information which is determined to be
exempt from disclosure under
§791.12(a).

(g) The agency shall maintain a mail-
ing list of names and addresses of all
persons who wish to receive copies of
agency announcements of meetings
open to public observation and amend-
ments to such announcements. Re-
quests to be placed on the mailing list
should be made by telephoning or by
writing to the Secretary of the Board.

§791.14 Regular procedure for closing
meeting discussions or limiting the
disclosure of information.

(a) A decision to close any portion of
a meeting and to withhold information
about any portion of a meeting closed
pursuant to §791.12(a) will be taken
only when a majority of the entire
Board votes to take such action. In de-
ciding whether to close a meeting or
any portion of a meeting or to with-
hold information, the Board shall inde-
pendently consider whether the public
interest requires an open meeting. A
separate vote of the Board will be
taken and recorded for each portion of
a meeting to be closed to public obser-
vation pursuant to §791.12(a) or to
withhold information from the public
pursuant to §791.12(a). A single vote
may be taken and recorded with re-
spect to a series of meetings, or any
portions of meetings which are pro-
posed to be closed to the public, or
with respect to any information con-
cerning the series of meetings, so long
as each meeting in the series involves
the same particular matters and is
scheduled to be held no more than thir-
ty days after the initial meeting in
such series. No proxies shall be al-
lowed.

(b) Any person whose interests may
be directly affected by any portion of a
meeting for any of the reasons stated
in §791.12(a) (56), (6) or (7) may request
that the Board close such portion of

12 CFR Ch. VII (1-1-25 Edition)

the meeting. After receiving notice of a
person’s desire for any specified por-
tion of a meeting to be closed, the
Board, upon a request by one member,
will decide by recorded vote whether to
close the relevant portion or portions
of the meeting. This procedure applies
to requests received either prior or sub-
sequent to the announcement of a deci-
sion to hold an open meeting.

(c) Within one day after any vote is
taken pursuant to paragraph (a) or (b)
of this section, the Board shall make
publicly available a written copy of the
vote taken indicating the vote of each
Board member. Except to the extent
that such information is withheld and
exempt from disclosure, for each meet-
ing or any portion of a meeting closed
to the public, the Board shall make
publicly available within one day after
the required vote, a written expla-
nation of its action, together with a
list of all persons expected to attend
the closed meeting and their affili-
ation. The list of persons to attend
need not include the names of indi-
vidual staff, but shall state the offices
of the agency expected to participate
in the meeting discussions.

§791.15

(a) Following any announcement
that the Board intends to close a meet-
ing or any portion of any meeting, any
person may make a written request to
the Secretary of the Board that the
meeting or a portion of the meeting be
open. The request shall be circulated to
the members of the Board, and the
Board, upon the request of one mem-
ber, shall reconsider its action under
§791.14 before the meeting or before dis-
cussion of the matter at the meeting. If
the Board decides to open a portion of
a meeting proposed to be closed, the
Board shall publicly announce its deci-
sion in accordance with §791.13(e). If no
request is received from a Board mem-
ber to reconsider the decision to close
a meeting or portion thereof prior to
the meeting discussion, the Chairman
of the Board shall certify that the
Board did not receive a request to re-
consider its decision to close the dis-
cussion of the matter.

(b) The request to open a portion of a
meeting shall be submitted to the Sec-
retary of the Board in advance of the

Requests for open meeting.
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meeting in question. The request shall
set forth the requestor’s interest in the
matter to be discussed and the reasons
why the requestor believes that the
public interest requires that the meet-
ing or portions thereof be open to pub-
lic observation.

(c) The submission of a request to
open a portion of a meeting shall not
act to stay the effectiveness of Board
action or to postpone or delay the
meeting unless the Board decides oth-
erwise.

(d) The Secretary of the Board shall
advise the requestor of the Board’s con-
sideration of the request to open a por-
tion of the meeting as soon as prac-
ticable.

§791.16 General counsel certification.

For each meeting or any portion of a
meeting closed to public observation
under §791.14, the General Counsel
shall publicly certify, whether in his or
her opinion, the meeting or portion
thereof may be closed to public obser-
vation and shall state each relevant ex-
emption provision of law. A copy of the
certification, together with a state-
ment from the presiding officer of the
meeting setting forth the time and
place of the meeting and the persons
present, shall be retained as a part of
the permanent meeting records. As
part of the certification, the General
Counsel shall recommend to the Board
whether the public interest requires
that the meeting or portions thereof
proposed to be closed to public observa-
tion be held in the open.

§791.17 Maintenance of
records.

(a) Except in those circumstances
which are beyond the control of the
agency, the Board shall maintain a
complete transcript or electronic re-
cording adequate to record fully the
proceedings of each meeting, or any
portion thereof, closed to public obser-
vation. However, for meetings closed
under §791.12(a) (8), (9)(i) or (10), the
Board shall maintain either a tran-
script, a recording or a set of minutes.
The Board shall maintain a complete
electronic recording for each open
meeting or any portion thereof. All
records shall clearly identify each
speaker.

meeting

§791.18

(b) A set of minutes shall fully and
clearly describe all matters discussed
and shall provide a full and accurate
summary of any actions taken, and the
reasons for taking such action. Min-
utes shall also include a description of
each of the views expressed by each
person in attendance on any item and
the record of any roll call vote, reflect-
ing the vote of each member. All docu-
ments considered in connection with
any action shall be identified in the
minutes.

(c) The agency shall maintain a com-
plete verbatim copy of the transcript, a
complete copy of the minutes or a com-
plete electronic recording of each
meeting, or any portion of a meeting,
closed to public observation, for at
least two years after such meeting or
for one year after the conclusion of any
agency proceeding with respect to
which the meeting or any portion was
held, whichever occurs later. The agen-
cy shall maintain a complete elec-
tronic recording of each open meeting
for at least three months after the
meeting date. A complete set of min-
utes shall be maintained on a perma-
nent basis for all meetings.

§791.18 Public availability of meeting
records and other documents.

(a) The agency shall make promptly
available to the public, in the Public
Reference Room, the transcript, elec-
tronic recording, or minutes of any
meeting, deleting any agenda item or
any item of the testimony of a witness
received at a closed meeting which the
Board determined, pursuant to para-
graph (c) of this section, was exempt
from disclosure under §791.12(a). The
exemption or exemptions relied upon
for any deleted information shall be re-
flected on any record or recording.

(b) Copies of any transcript, minutes
or transcription of a recording, dis-
closing the identity of each speaker,
shall be furnished to any person re-
questing such information in the form
specified in paragraph (a) of this sec-
tion. Copies shall be furnished at the
actual cost of duplication or tran-
scription unless waived by the Sec-
retary of the Board.

(c) Following each meeting or any
portion of a meeting closed pursuant to
§791.12(a), the General Counsel or his
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§791.19

designee, after consultation with the
Secretary of the Board, shall determine
which, if any, portions of the meeting
transcript, electronic recording or min-
utes not otherwise available under 5
U.S.C. 552a (the Privacy Act) contain
information which should be withheld
pursuant to §791.12(a). If, at a later
time, the Board determines that there
is no further justification for with-
holding any meeting record or other
item of information from the public
which has previously been withheld,
then such information shall be made
available to the public.

(d) Except for information deter-
mined by the Board to be exempt from
disclosure pursuant to paragraph (c) of
this section, meeting records shall be
promptly available to the public in the
Public Reference Room. Meeting
records include but are not limited to:
The transcript, electronic recording or
minutes of each meeting, as required
by §791.17(a); the notice requirements
of §§791.13 and 791.14(c); and the Gen-
eral Counsel Certification along with
the presiding officer’s statement, as re-
quired by §791.16.

(e) These provisions do not affect the
procedures set forth in part 792, sub-
part A, governing the inspection and
copying of agency records, except that
the exemptions set forth in §791.12(a) of
this subpart and in 5 U.S.C. 552b(c)
shall govern in the case of a request
made pursuant to part 792, subpart A,
to copy or inspect the meeting records
described in this section. Any docu-
ments considered or mentioned at
Board meetings may be obtained sub-
ject to the procedures set forth in part
792, subpart A.

[63 FR 29647, Aug. 8, 1988, as amended at 58
FR 17493, Apr. 5, 1993; 64 FR 57365, Oct. 25,
1999]

Subpart D—Use of Supervisory
Guidance

SOURCE: 86 FR 7957, Feb. 3, 2021, unless oth-
erwise noted.

§791.19 Purpose.

The NCUA issues regulations and
guidance as part of its supervisory
function. This subpart reiterates the
distinctions between regulations and

12 CFR Ch. VII (1-1-25 Edition)

guidance, as stated in the Interagency
Statement Clarifying the Role of Su-
pervisory Guidance (Interagency State-
ment) and provides that the Statement
is binding on the NCUA.

§791.20 Implementation of the Inter-
agency Statement.

The Statement describes the official
policy of the NCUA with respect to the
use of supervisory guidance in the su-
pervisory process. The Statement is
binding on the NCUA.

§791.21 Rule of construction.

Appendix A to this subpart does not
alter the legal status of guidance that
is authorized by statute, including but
not limited to 12 U.S.C. 1781, 1786, and
1789, to create binding legal obliga-
tions.

APPENDIX A TO SUBPART D—STATEMENT
CLARIFYING THE ROLE OF SUPER-
VISORY GUIDANCE

STATEMENT CLARIFYING THE ROLE OF
SUPERVISORY GUIDANCE

The National Credit Union Administration
is responsible for promoting safety and
soundness and effective consumer protection
at Federal credit unions. The NCUA is
issuing this statement to explain the role of
supervisory guidance and to describe its ap-
proach to supervisory guidance.

Difference Between Supervisory Guidance and
Laws or Regulations

(1) The NCUA issue various types of super-
visory guidance, including interagency
statements, advisories, bulletins, policy
statements, questions and answers, and fre-
quently asked questions, to their respective
supervised institutions. A law or regulation
has the force and effect of law.! Unlike a law
or regulation, supervisory guidance does not
have the force and effect of law, and the
NCUA do not take enforcement actions based
on supervisory guidance. Rather, supervisory
guidance outlines the NCUA’s supervisory
expectations or priorities and articulates the
agency’s general views regarding appropriate
practices for a given subject area. Super-
visory guidance often provides examples of

1Government agencies issue regulations

that generally have the force and effect of
law. Such regulations generally take effect
only after the agency proposes the regula-
tion to the public and responds to comments
on the proposal in a final rulemaking docu-
ment.
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practices that the agency generally con-
siders consistent with safety-and-soundness
standards or other applicable laws and regu-
lations, including those designed to protect
consumers. Supervised institutions at times
request supervisory guidance, and such guid-
ance is important to provide insight to in-
dustry, as well as supervisory staff, in a
transparent way that helps to ensure con-
sistency in the supervisory approach.

Ongoing Agency Efforts To Clarify the Role of
Supervisory Guidance

(2) The NCUA is clarifying the following
policies and practices related to supervisory
guidance:

(i) The NCUA intends to limit the use of
numerical thresholds or other ‘‘bright-lines’’
in describing expectations in supervisory
guidance. Where numerical thresholds are
used, the NCUA intends to clarify that the
thresholds are exemplary only and not sug-
gestive of requirements. The agency will
continue to use numerical thresholds to tai-
lor, and otherwise make clear, the applica-
bility of supervisory guidance or programs to
supervised institutions, and as required by
statute.

(ii) Examiners will not criticize (through
the issuance of matters requiring attention,
matters requiring immediate attention, mat-
ters requiring board attention, documents of
resolution, and supervisory recommenda-
tions) a supervised financial institution for,
and the NCUA will not issue an enforcement
action on the basis of, a ‘‘violation” of or
“‘non-compliance’ with supervisory guid-
ance. In some situations, examiners may ref-
erence (including in writing) supervisory
guidance to provide examples of safe and
sound conduct, appropriate consumer protec-
tion and risk management practices, and
other actions for addressing compliance with
laws or regulations.

(iii) Swupervisory criticisms should con-
tinue to be specific as to practices, oper-
ations, financial conditions, or other matters
that could have a negative effect on the safe-
ty and soundness of the financial institution,
could cause consumer harm, or could cause
violations of laws, regulations, final agency
orders, or other legally enforceable condi-
tions.

(iv) The NCUA also has at times sought,
and may continue to seek, public comment
on supervisory guidance. Seeking public
comment on supervisory guidance does not
mean that the guidance is intended to be a
regulation or have the force and effect of
law. The comment process helps the agency
to improve its understanding of an issue, to
gather information on institutions’ risk
management practices, or to seek ways to
achieve a supervisory objective most effec-
tively and with the least burden on institu-
tions.
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(v) The NCUA will aim to reduce the
issuance of multiple supervisory guidance
documents on the same topic and will gen-
erally limit such multiple issuances going
forward.

(3) The NCUA will continue efforts to make
the role of supervisory guidance clear in
their communications to examiners and to
supervised financial institutions and encour-
age supervised institutions with questions
about this statement or any applicable su-
pervisory guidance to discuss the questions
with their appropriate agency contact.

PART 792—REQUESTS FOR INFOR-
MATION UNDER THE FREEDOM
OF INFORMATION ACT AND PRI-
VACY ACT, AND BY SUBPOENA;
SECURITY PROCEDURES FOR
CLASSIFIED INFORMATION

Subpart A—The Freedom of Information
Act

GENERAL PURPOSE

Sec.
792.01 What is the purpose of this subpart?

RECORDS PUBLICLY AVAILABLE

792.02 What records does NCUA make avail-
able to the public for inspection and
copying?

792.03 How will I know which records to re-
quest?

792.04 How can I obtain these records?

792.06 What is the significance of records
made available and indexed?

RECORDS AVAILABLE UPON REQUEST

792.06 Can I obtain other records?

792.07 Where do I send my request?

792.08 What must I include in my request?

792.09 What if my request does not meet the
requirements of this subpart?

792.10 What will NCUA do with my request?

792.11 What kind of records are exempt from
public disclosure?

792.12 How will I know what records NCUA
has determined to be exempt?

792.13 Can I get the records in different
forms or formats?

792.14 Who is responsible for responding to
my request?

792.15 How long will it take to process my
request?

792.16 What wunusual circumstances
delay NCUA’s response?

792.17 What can I do if the time limit passes
and I still have not received a response?

can

EXPEDITED PROCESSING

792.18 What if my request is urgent and I
cannot wait for the records?
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