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§721.5

§721.5 What limitations apply to a
credit union engaging in activities
approved under this part?

You must comply with any applica-
ble NCUA regulations, policies, and
legal opinions, as well as applicable
state and federal law, if an activity au-
thorized under this part is otherwise
regulated or conditioned.

§721.6 May a credit union derive in-
come from activities approved
under this part?

You may earn income for those ac-
tivities determined to be incidental to
your business.

§721.7 What are the potential conflicts
of interest for officials and employ-
ees when credit unions engage in
activities approved under this part?

(a) Conflicts. No official, employee, or
their immediate family member may
receive any compensation or benefit,
directly or indirectly, in connection
with your engagement in an activity
authorized under this part, except as
otherwise provided in paragraph (b) of
this section. This section does not
apply if a conflicts of interest provi-
sion within another section of this
chapter applies to a particular activ-
ity; in such case, the more specific con-
flicts of interest provision controls.
For example: An official or employee
that refers loan-related products of-
fered by a third-party to a member, in
connection with a loan made by you, is
subject to the conflicts of interest pro-
vision in §701.21(c)(8) of this chapter.

(b) Permissible payments. This section
does not prohibit:

(1) Payment, by you, of salary to
your employees;

(2) Payment, by you, of an incentive
or bonus to an employee based on your
overall financial performance;

(3) Payment, by you, of an incentive
or bonus to an employee, other than a
senior management employee or paid
official, in connection with an activity
authorized by this part, provided that
your board of directors establishes
written policies and internal controls
for the incentive program and monitors
compliance with such policies and con-
trols at least annually; and

(4) Payment, by a person other than
you, of any compensation or benefit to
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an employee, other than a senior man-
agement employee or paid official, in
connection with an activity authorized
by this part, provided that your board
of directors establishes written policies
and internal controls regarding third-
party compensation and determines
that the employee’s involvement does
not present a conflict of interest.

(c) Business associates and family mem-
bers. All transactions with business as-
sociates or family members not specifi-
cally prohibited by paragraph (a) of
this section must be conducted at
arm’s length and in the interest of the
credit union.

(d) Definitions. For purposes of this
part, the following definitions apply.

(1) Senior management employee means
your chief executive officer (typically,
this individual holds the title of Presi-
dent or Treasurer/Manager), any assist-
ant chief executive officers (e.g. Assist-
ant President, Vice President, or As-
sistant Treasurer/Manager), and the
chief financial officer (Comptroller).

(2) Official means any member of
your board of directors, credit com-
mittee or supervisory committee.

(3) Immediate family member means a
spouse or other family member living
in the same household.
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§722.1 Authority, purpose, and scope.

(a) Authority. Part 722 is issued by the
National Credit Union Administration
(““NCUA”’) under title XI of the Finan-
cial Institutions Reform, Recovery,
and Enforcement Act of 1989
(“FIRREA”) (Pub. L. 101-73, 103 Stat.
183, 1989) and 12 U.S.C. 1757 and 1766.
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(b) Purpose and scope. (1) Title XI pro-
vides protection for federal financial
and public policy interests in real es-
tate-related transactions by requiring
real estate appraisals used in connec-
tion with federally related transactions
to be performed in writing, in accord-
ance with uniform standards, by ap-
praisers whose competency has been
demonstrated and whose professional
conduct will be subject to effective su-
pervision. This part implements the re-
quirements of title XI and applies to
all federally related transactions en-
tered into by the National Credit
Union Administration or by federally
insured credit unions (‘‘regulated insti-
tutions”’).

(2) This part: (i) Identifies which real
estate-related financial transactions
require the services of an appraiser;

(ii) Prescribes which categories of
federally related transactions shall be
appraised by a state-certified appraiser
and which by a state-licensed ap-
praiser; and

(iii) Prescribes minimum standards
for the performance of real estate ap-
praisals in connection with federally
related transactions under the jurisdic-
tion of the National Credit Union Ad-
ministration.

§722.2 Definitions.

Appraisal means a written statement
independently and impartially pre-
pared by a qualified appraiser setting
forth an opinion as to the market value
of an adequately-described property as
of a specific date(s), supported by the
presentation and analysis of relevant
market information.

Appraisal Foundation means the Ap-
praisal Foundation established on No-
vember 30, 1987, as a not-for-profit cor-
poration under the laws of Illinois.

Appraisal Subcommittee means the Ap-
praisal Subcommittee of the Federal
Financial Institutions Examination
Council.

Complex means a transaction in
which the property to be appraised, the
form of ownership, or market condi-
tions are atypical. A credit union may
presume that appraisals of 1-to-4 fam-
ily residential properties are not com-
plex unless the institution has readily
available information that a given ap-
praisal will be complex.

§722.2

Federal financial institutions regulatory
agency means the Board of Governors
of the Federal Reserve System; the
Federal Deposit Insurance Corporation
(FDIC); the Office of the Comptroller of
the Currency, Treasury (OCC); the
NCUA, and, formerly, the Office of
Thrift Supervision.

Federally related transaction means
any real estate-related financial trans-
action entered into on or after August
9, 1990 that:

(1) The National Credit Union Admin-
istration, or any federally insured cred-
it union, engages in or contracts for;
and

(2) Requires the services of an ap-
praiser.

Market value means the most prob-
able price which a property should
bring in a competitive and open mar-
ket under all conditions requisite to a
fair sale, the buyer and seller each act-
ing prudently and knowledgeably and
assuming the price is not affected by
undue stimulus. Implicit in this defini-
tion is the consummation of a sale as
of a specified date and the passing of
title from seller to buyer under condi-
tions whereby:

(1) Buyer and seller are typically mo-
tivated;

(2) Both parties are well informed or
well advised, and acting in what they
consider their own best interests;

(3) A reasonable time is allowed for
exposure in the open market;

(4) Payment is made in terms of cash
in U.S. dollars or in terms of financial
arrangements comparable thereto; and

(5) The price represents the normal
consideration for the property sold un-
affected by special or creative financ-
ing or sales concessions granted by
anyone associated with the sale.

Real estate (or real property) means an
identified parcel or tract of land, in-
cluding easements, rights of way, undi-
vided or future interests and similar
rights in a parcel or tract of land, but
does not include mineral rights, timber
rights, and growing crops, water rights
and similar interests severable from
the land when the transaction does not
involve the associated parcel or tract
of land.

Real estate-related financial transaction
means any transaction involving:
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(1) The sale, lease, purchase, invest-
ment in or exchange of real estate, in-
cluding interests in property, or the fi-
nancing thereof; or

(2) The refinancing of real estate or
interests in real estate; or

(3) The use of real estate or interests
in property as security for a loan or in-

vestment, including mortgage-backed
securities.
Residential real estate transaction

means a real estate-related financial
transaction that is secured by a single
1-to-4 family residential property.

Staff appraiser means a State-cer-
tified or a State-licensed appraiser
that is an employee of the credit union.

State-certified appraiser means any in-
dividual who has satisfied the require-
ments for certification in a state or
territory whose criteria for certifi-
cation as a real estate appraiser cur-
rently meet the minimum criteria for
certification issued by the Appraiser
Qualification Board of the Appraisal
Foundation. No individual shall be a
state-certified appraiser unless such in-
dividual has achieved a passing grade
upon a suitable examination adminis-
tered by a state or territory that is
consistent with and equivalent to the
Uniform State Certification Examina-
tion issued or endorsed by the Ap-
praiser Qualification Board. In addi-
tion, the Appraisal Subcommittee
must not have issued a finding that the
policies, practices, or procedures of a
state or territory are inconsistent with
title XI of FIRREA. The National Cred-
it Union Administration may, from
time to time, impose additional quali-
fication criteria for certified appraisers
performing appraisals in connection
with federally related transactions
within its jurisdiction.

State-licensed appraiser means any in-
dividual who has satisfied the require-
ments for licensing in a state or terri-
tory where the licensing procedures
comply with title XI of FIRREA and
where the Appraisal Subcommittee has
not issued a finding that the policies,
practices, or procedures of the State or
territory are inconsistent with title XI.
The NCUA may, from time to time, im-
pose additional qualification criteria
for licensed appraisers performing ap-
praisals in connection with federally
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related transactions within its jurisdic-
tion.

Tract development means a project of
five units or more that is constructed
or is to be constructed as a single de-
velopment.

Transaction value means:

(1) For loans or other extensions of
credit, the amount of the loan or ex-
tension of credit; and

(2) For sales, leases, purchases, and
investments in or exchanges of real es-
tate, the market value of the real es-
tate interest involved; and

(3) For the pooling of loans or inter-
ests in real estate for resale or pur-
chase, the amount of the loan or mar-
ket value of the real estate calculated
with respect to each such loan or inter-
est in real estate.

[84 FR 35536, July 24, 2019]

§722.3 Appraisals and written esti-
mates of market value require-
ments for real estate-related finan-
cial transactions.

(a) Real estate-related financial trans-
actions not requiring an appraisal under
this part. Provided the transaction is
not a ‘‘higher-priced mortgage loan”
under 12 CFR 1026.35, which must meet
separate appraisal requirements under
section 129H of the Truth in Lending
Act, 15 U.S.C. 1639h, an appraisal is not
required for a real estate-related finan-
cial transaction in which:

(1) The transaction involves an exist-
ing extension of credit at the lending
credit union, provided that:

(i) There is no advancement of new
monies, other than funds necessary to
cover reasonable closing costs; or

(ii) There has been no obvious and
material change in market conditions
or physical aspects of the property that
threatens the adequacy of the credit
union’s real estate collateral protec-
tion after the transaction, even with
the advancement of new monies;

(2) A lien on real estate has been
taken as collateral through an abun-
dance of caution and where the terms
of the transaction as a consequence
have not been made more favorable
than they would have been in the ab-
sence of a lien;

(3) A lien on real estate has been
taken for purposes other than the real
estate’s value;
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(4) A lease of real estate is entered
into, unless the lease is the economic
equivalent of a purchase or sale of the
leased real estate;

(5) The transaction involves the pur-
chase, sale, investment in, exchange of,
or extension of credit secured by, a
loan or interest in a loan, pooled loans,
or interests in real estate, including
mortgage-backed securities, and each
loan or interest in a loan, pooled loan,
or real estate interest met the require-
ments of this regulation, if applicable,
at the time of origination; or

(6) The transaction either qualifies
for sale to a United States government
agency or United States government-
sponsored agency, or involves a resi-
dential real estate transaction in
which the appraisal conforms to the
Federal National Mortgage Association
or Federal Home Loan Mortgage Cor-
poration appraisal standards applicable
to that category of real estate.

(b) Real estate-related financial trans-
actions requiring an appraisal by a state-
certified appraiser. An appraisal per-
formed by a state-certified appraiser is
required for any real estate-related fi-
nancial transaction not exempt under
paragraph (a) of this section in which:

(1) The transaction value is $1,000,000
or more; or

(2) The transaction is complex, in-
volves a residential real estate trans-
action, and $400,000 or more of the
transaction value is not insured or
guaranteed by a United States govern-
ment agency or United States govern-
ment sponsored agency.

(c) Real estate-related financial trans-
actions requiring an appraisal by either a
state-certified or state-licensed appraiser.
(1) An appraisal performed by a state-
certified appraiser or a state-licensed
appraiser is required for any real es-
tate-related financial transaction not
exempt under paragraph (a) of this sec-
tion in which the transaction is not
complex, involves a residential real es-
tate transaction, and $400,000 or more
of the transaction value is not insured
or guaranteed by a United States gov-
ernment agency or United States gov-
ernment sponsored agency.

(2) If, during the course of an ap-
praisal of a residential real estate
transaction performed by a state-li-
censed appraiser, factors are identified

§722.4

that result in the transaction meeting
the definition of complex, then the
credit union may either:

(i) Ask the state-licensed appraiser to
complete the appraisal and have a
state-certified appraiser approve and
cosign the appraisal; or

(ii) Engage a state-certified appraiser
to complete the appraisal.

(d) Real estate-related financial trans-
actions requiring a written estimate of
market value—(1) Applicability. Any real
estate-related financial transaction
must be supported by a written esti-
mate of market value, unless:

(i) An appraisal performed by a state-
certified or state-licensed appraiser
was obtained;

(ii) An appraisal is not required
under paragraphs (a)(2) through (6) of
this section; or

(iii) The transaction is fully insured
or guaranteed by a United States gov-
ernment agency or United States gov-
ernment-sponsored agency.

(2) Requirements. All written esti-
mates of market value required under
this paragraph must be performed by
an individual:

(i) Independent of the loan produc-
tion and collection processes (if inde-
pendence cannot be achieved, the cred-
it union must be able to demonstrate
clearly that it has prudent safeguards
to isolate its collateral valuation pro-
gram from influence or interference
from the loan production process and
collection process);

(ii) Having no direct, indirect, or pro-
spective interest, financial or other-
wise, in the property or the trans-
action; and

(iii) Qualified and experienced to per-
form such estimates of value for the
type and amount of credit being con-
sidered.

(e) Appraisals to address safety and
soundness concerns. The NCUA reserves
the right to require an appraisal under
this subpart whenever the agency be-
lieves it is necessary to address safety
and soundness concerns.

(f) [Reserved]

[84 FR 35537, July 24, 2019, as amended at 85
FR 23917, Apr. 30, 2020]
§722.4 Minimum appraisal standards.

For federally related transactions,
all appraisals shall, at a minimum:
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(a) Conform to generally accepted ap-
praisal standards as evidenced by the
Uniform Standards of Professional Ap-
praisal Practice (USPAP) promulgated
by the Appraisal Standards Board of
the Appraisal Foundation, 1029
Vermont Ave., NW., Washington, DC
20005;

(b) Be written and contain sufficient
information and analysis to support
the institution’s decision to engage in
the transaction;

(c) Be subject to appropriate review
for compliance with the Uniform
Standards of Professional Appraisal
Practice.

(d) Analyze and report appropriate
deductions and discounts for proposed
construction or renovation, partially
leased buildings, non-market lease
terms, and tract developments with
unsold units;

(e) Be based upon the definition of
market value as set forth in §722.2; and

(f) Be performed by State licensed or
certified appraisers in accordance with
requirements set forth in this subpart.

[60 FR 51894, Oct. 4, 1995, as amended at 85 FR
23917, Apr. 30, 2020]

§722.5 Appraiser independence.

(a) Staff appraiser. If an appraisal is
prepared by a staff appraiser, that ap-
praiser must be independent of the
lending, investment, and collection
functions and not involved, except as
an appraiser, in the federally related
transaction, and have no direct or indi-
rect interest, financial or otherwise, in
the property. If the only qualified per-
sons available to perform an appraisal
are involved in the lending, invest-
ment, or collection functions of the
credit union, the credit union shall
take appropriate steps to ensure that
the appraisers exercise independent
judgment. Such steps include, but are
not limited to, prohibiting an indi-
vidual from performing an appraisal in
connection with federally related
transactions in which the appraiser is
otherwise involved.

(b) Fee appraisers. (1) If an appraisal
is prepared by a fee appraiser, the ap-
praiser shall be engaged directly by the
credit union or its agent and have no
direct or indirect interest, financial or
otherwise, in the property or the trans-
action.
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(2) A credit union also may accept an
appraisal that was prepared by an ap-
praiser engaged directly by another fi-
nancial services institution; if:

(i) The appraiser has no direct or in-
direct interest, financial or otherwise,
in the property or transaction; and

(ii) The credit union determines that
the appraisal conforms to the require-
ment of this regulation and is other-
wise acceptable.

[66 FR 30207, July 25, 1990, as amended at 60
FR 51895, Oct. 4, 1995]

§722.6 Professional association mem-
bership; competency.

(a) Membership in appraisal organiza-
tion. A state-certified appraiser or a
state-licensed appraiser may not be ex-
cluded from consideration for an as-
signment for a federally related trans-
action solely by virtue of membership
or lack of membership in any par-
ticular appraisal organization.

(b) Competency. All staff and fee ap-
praisers performing appraisals in con-
nection with federally related trans-
actions must be state-certified or -li-
censed as appropriate. However, a
state-certified or -licensed appraiser
may not be considered competent sole-
ly by virtue of being certified or li-
censed. Any determination of com-
petency shall be based upon the indi-
vidual’s experience and educational
background as they relate to the par-
ticular appraisal assignment for which
he or she is being considered.

§722.7 Enforcement.

Credit unions and institution-affili-
ated parties, including staff appraisers
and fee appraisers, may be subject to
removal and/or prohibition orders,
cease-and-desist orders, and the impo-
sition of civil money penalties pursu-
ant to section 1786 of the Federal Cred-
it Union Act, or any other applicable
law.

PART 723—MEMBER BUSINESS
LOANS; COMMERCIAL LENDING

Sec.

723.1 Purpose and scope.

723.2 Definitions.

723.3 Board of directors and management
responsibilities.

723.4 Commercial loan policy.
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