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definition of surplus. In addition, a sub-
ordinated note or debenture must also: 

(i) Be subordinated to the claims of 
depositors; 

(ii) State on the instrument that it is 
not a deposit and is not insured by the 
FDIC; 

(iii) Be unsecured; 
(iv) Be ineligible as collateral for a 

loan by the issuing national bank; 
(v) Provide that once any scheduled 

payments of principal begin, all sched-
uled payments shall be made at least 
annually and the amount repaid in 
each year shall be no less than in the 
prior year; and 

(vi) Provide that no prepayment (in-
cluding payment pursuant to an accel-
eration clause or redemption prior to 
maturity) shall be made without prior 
OCC approval unless the national bank 
remains an eligible bank, as defined in 
12 CFR 5.3, after the prepayment. 

(2) Restrictions. The total amount of 
mandatory convertible debt not in-
cluded in paragraph (c)(3) of this sec-
tion, limited life preferred stock, and 
subordinated notes and debentures con-
sidered as surplus is limited to 50 per-
cent of the sum of paragraphs (a) and 
(c) (1), (2) and (3) of this section. 

(3) Reservation of authority. The OCC 
expressly reserves the authority to 
waive the requirements and restric-
tions set forth in paragraphs (f)(1) and 
(2) of this section, in order to allow the 
inclusion of other limited life preferred 
stock, mandatory convertible notes 
and subordinated notes and debentures 
in the capital base of any national 
bank for capital adequacy purposes or 
for purposes of determining statutory 
limits. The OCC further expressly re-
serves the authority to impose more 
stringent conditions than those set 
forth in paragraphs (f)(1) and (2) of this 
section to exclude any component of 
tier 1 or tier 2 capital, in whole or in 
part, as part of a national bank’s cap-
ital and surplus for any purpose. 

(g) Transitional rules. (1) Equity com-
mitment notes approved by the OCC as 
capital and issued prior to April 15, 
1985, may continue to be included in 
paragraph (c)(3) of this section. All 
other instruments approved by the OCC 
as capital and issued prior to April 15, 
1985, are to be included in paragraph 
(c)(4) of this section. 

(2) Intangible assets (other than 
mortgage servicing assets) purchased 
prior to April 15, 1985, and accounted 
for in accordance with OCC instruc-
tions, may continue to be included as 
surplus up to 25 percent of the sum of 
paragraphs (a) and (c)(1) of this section. 

[78 FR 62272, Oct. 11, 2013, as amended at 85 
FR 80434, Dec. 11, 2020] 

PART 4—ORGANIZATION AND 
FUNCTIONS, AVAILABILITY AND 
RELEASE OF INFORMATION, 
CONTRACTING OUTREACH PRO-
GRAM, POST-EMPLOYMENT RE-
STRICTIONS FOR SENIOR EXAM-
INERS 

Subpart A—Organization and Functions 

Sec. 
4.1 Purpose. 
4.2 Office of the Comptroller of the Cur-

rency. 
4.3 Comptroller of the Currency. 
4.4 Washington office and web site. 
4.5 Other OCC supervisory offices. 
4.6 Frequency of examination of national 

banks and Federal savings associations. 
4.7 Frequency of examination of Federal 

agencies and branches. 

Subpart B—Availability of Information 
Under the Freedom of Information Act 

4.11 Purpose and scope. 
4.12 Information available under the FOIA. 
4.13 Publication in the Federal Register. 
4.14 Public inspection in an electronic for-

mat. 
4.15 How to request records. 
4.16 Predisclosure notice for confidential 

commercial information. 
4.17 FOIA request fees. 
4.18 How to track a FOIA request. 

Subpart C—Release of Non-Public OCC 
Information 

4.31 Purpose and scope. 
4.32 Definitions. 
4.33 Requirements for a request of records 

or testimony. 
4.34 Where to submit a request. 
4.35 Consideration of requests. 
4.36 Disclosure of non-public OCC informa-

tion. 
4.37 Persons and entities with access to OCC 

information; prohibition on dissemina-
tion. 

4.38 Restrictions on dissemination of re-
leased information. 
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4.39 Notification of parties and procedures 
for sharing and using OCC records in liti-
gation. 

4.40 Fees for services. 

APPENDIX A TO SUBPART C OF PART 4—MODEL 
STIPULATION FOR PROTECTIVE ORDER AND 
MODEL PROTECTIVE ORDER 

Subpart D—Minority-, Women-, and Indi-
viduals With Disabilities-Owned Busi-
ness Contracting Outreach Program; 
Contracting for Goods and Services 

4.61 Purpose. 
4.62 Definitions. 
4.63 Policy. 
4.64 Promotion. 
4.65 Certification. 
4.66 Oversight and monitoring. 

Subpart E—One-Year Restrictions on Post- 
Employment Activities of Senior Examiners 

4.72 Scope and purpose. 
4.73 Definitions. 
4.74 One-year post-employment restrictions. 
4.75 Waivers. 
4.76 Penalties. 

Subpart F—Use of Supervisory Guidance 

4.81 Purpose. 
4.82 Implementation of the Statement 

Clarifying the Role of Supervisory Guid-
ance. 

4.83 Rule of construction. 

APPENDIX A TO SUBPART F OF PART 4—STATE-
MENT CLARIFYING THE ROLE OF SUPER-
VISORY GUIDANCE 

AUTHORITY: 5 U.S.C. 301, 552; 12 U.S.C. 1, 
93a, 161, 481, 482, 484(a), 1442, 1462a, 1463, 1464 
1817(a), 1818, 1820, 1821, 1831m, 1831p–1, 1831o, 
1833e, 1867, 1951 et seq., 2601 et seq., 2801 et seq., 
2901 et seq., 3101 et seq., 3401 et seq., 5321, 5412, 
5414; 15 U.S.C. 77uu(b), 78q(c)(3); 18 U.S.C. 641, 
1905, 1906; 29 U.S.C. 1204; 31 U.S.C. 5318(g)(2), 
9701; 42 U.S.C. 3601; 44 U.S.C. 3506, 3510; E.O. 
12600 (3 CFR, 1987 Comp., p. 235). 

SOURCE: 60 FR 57322, Nov. 15, 1995, unless 
otherwise noted. 

Subpart A—Organization and 
Functions 

§ 4.1 Purpose. 

This subpart describes the organiza-
tion and functions of the Office of the 
Comptroller of the Currency (OCC), and 
provides the OCC’s principal addresses. 

§ 4.2 Office of the Comptroller of the 
Currency. 

The OCC is charged with assuring the 
safety and soundness of, and compli-
ance with laws and regulations, fair ac-
cess to financial services, and fair 
treatment of customers by, the institu-
tions and other persons subject to its 
jurisdiction. The OCC examines, super-
vises, and regulates national banks, 
Federal branches and agencies of for-
eign banks, and Federal savings asso-
ciations to carry out this mission. The 
OCC also issues rules and regulations 
applicable to state savings associa-
tions. 

[76 FR 43561, July 21, 2011] 

§ 4.3 Comptroller of the Currency. 

The Comptroller of the Currency 
(Comptroller), as head of the OCC, is 
responsible for all OCC programs and 
functions. The Comptroller is ap-
pointed by the President, by and with 
the advice and consent of the Senate, 
for a term of five years. The Comp-
troller serves as a member of the board 
of the Federal Deposit Insurance Cor-
poration, a member of the Financial 
Stability Oversight Council, a member 
of the Federal Financial Institutions 
Examination Council, and a member of 
the board of the Neighborhood Rein-
vestment Corporation. The Comp-
troller is advised and assisted by OCC 
staff, who perform the duties and func-
tions that the Comptroller directs. 

[60 FR 57322, Nov. 15, 1995, as amended at 76 
FR 43561, July 21, 2011] 

§ 4.4 Washington office and web site. 

The Washington office of the OCC is 
the main office and headquarters of the 
OCC. The Washington office directs 
OCC policy, oversees OCC operations, 
and is responsible for the direct super-
vision of certain national banks and 
Federal savings associations, including 
the largest national banks and the 
largest Federal savings associations 
(through the Large Bank Supervision 
Department); other national banks and 
Federal savings associations requiring 
special supervision; and Federal 
branches and agencies of foreign banks 
(through the Large Bank Supervision 
Department). The Washington office is 
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located at 400 7th Street SW., Wash-
ington, DC 20219. The OCC’s Web site is 
at http://www.occ.gov. 

[76 FR 43561, July 21, 2011, as amended at 79 
FR 15641, Mar. 21, 2014] 

§ 4.5 Other OCC supervisory offices. 

(a) Midsize Bank Supervision (MBS). 
Midsize Bank Supervision is respon-
sible for supervising midsize national 
banks and Federal savings associations 
that present unique supervisory chal-
lenges based on size, complexity, and/or 
product line. MBS is headquartered in 
Chicago, IL and located at 425 South 

Financial Place, Suite 1700, Chicago, IL 
60605. 

(b) District offices. Each district office 
of the OCC is responsible for the direct 
supervision of the national banks and 
Federal savings associations in its dis-
trict, with the exception of the na-
tional banks and Federal savings asso-
ciations supervised by the Washington 
office pursuant to § 4.4 of this part or 
Midsize Bank Supervision pursuant to 
§ 4.5(a). The four district offices cover 
the United States, Puerto Rico, the 
Virgin Islands, Guam, American 
Samoa, and the Northern Mariana Is-
lands. The geographical composition of 
each district follows: 

District Office location Geographical composition 

Northeastern District ................ Office of the Comptroller of the Cur-
rency, 340 Madison Avenue, 5th 
Floor, New York, NY 10173–0002.

Connecticut, Delaware, District of Columbia, north-
east Kentucky, Maine, Maryland, Massachusetts, 
New Hampshire, New Jersey, New York, North 
Carolina, Pennsylvania, Puerto Rico, Rhode Is-
land, South Carolina, Vermont, the Virgin Islands, 
Virginia, and West Virginia. 

Central District ......................... Office of the Comptroller of the Cur-
rency, One Financial Place, Suite 
2700, 440 South LaSalle Street, Chi-
cago, IL 60605.

Illinois, Indiana, central and southern Kentucky, 
Michigan, northern and eastern Minnesota, east-
ern Missouri, North Dakota, Ohio, and Wisconsin. 

Southern District ...................... Office of the Comptroller of the Cur-
rency, 500 North Akard Street, Suite 
1600, Dallas, TX 75201.

Alabama, Arkansas, Florida, Georgia, Louisiana, 
Mississippi, Oklahoma, Tennessee, and Texas. 

Western District ........................ Office of the Comptroller of the Cur-
rency, 1225 17th Street, Suite 300, 
Denver, CO 80202.

Alaska, American Samoa, Arizona, California, Colo-
rado, Guam, Hawaii, Idaho, Iowa, Kansas, south-
western Minnesota, western Missouri, Montana, 
Nebraska, Nevada, New Mexico, Northern Mar-
iana Islands, Oregon, South Dakota, Utah, Wash-
ington, and Wyoming. 

(c) Field offices and other supervisory 
offices. Field offices and other super-
visory offices support the bank and 
savings association supervision respon-
sibilities of the district offices. 

[80 FR 28414, May 18, 2015, as amended at 85 
FR 83726, Dec. 22, 2020] 

§ 4.6 Frequency of examination of na-
tional banks and Federal savings 
associations. 

(a) General. The OCC examines na-
tional banks and Federal savings asso-
ciations pursuant to authority con-
ferred by 12 U.S.C. 481 (with respect to 
national banks) and 1463(a)(1) and 1464 
(with respect to Federal savings asso-
ciations) and the requirements of 12 
U.S.C. 1820(d) (with respect to national 
banks and Federal savings associa-
tions). The OCC is required to conduct 
a full-scope, on-site examination of 

every national bank and Federal sav-
ings association at least once during 
each 12-month period. 

(b) 18-month rule for certain small insti-
tutions. The OCC may conduct a full- 
scope, on-site examination of a na-
tional bank or a Federal savings asso-
ciation at least once during each 18- 
month period, rather than each 12- 
month period as provided in paragraph 
(a) of this section, if the following con-
ditions are satisfied: 

(1) The bank or Federal savings asso-
ciation has total assets of less than $3 
billion; 

(2) The bank or Federal savings asso-
ciation is well capitalized as defined in 
part 6 of this chapter; 

(3) At the most recent examination; 
(i) The bank or Federal savings asso-

ciation was assigned a rating of 1 or 2 
for management as part of the bank’s 
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or association’s rating under the Uni-
form Financial Institutions Rating 
System; and 

(ii) The bank or Federal savings asso-
ciation was assigned a composite rat-
ing of 1 or 2 under the Uniform Finan-
cial Institutions Rating System; 

(4) The bank or Federal savings asso-
ciation currently is not subject to a 
formal enforcement proceeding or 
order by the FDIC, OCC, OTS or the 
Federal Reserve System; and 

(5) No person acquired control of the 
bank or Federal savings association 
during the preceding 12-month period 
in which a full-scope, on-site examina-
tion would have been required but for 
this section. 

(c) Authority to conduct more frequent 
examinations. This section does not 
limit the authority of the OCC to ex-
amine any national bank or Federal 
savings association as frequently as 
the agency deems necessary. 

(d) Through December 31, 2021, for 
purposes of determining eligibility for 
the 18-month rule described in para-
graph (b) of this section, the OCC may 
determine the total assets of a national 
bank or Federal savings association by 
reference to the total assets of the na-
tional bank or Federal savings associa-
tion as reported by the national bank 
or Federal savings association in its 
Call Report as of December 31, 2019. 

[81 FR 10068, Feb. 29, 2016, as amended at 83 
FR 43965, Aug. 29, 2018; 85 FR 77359, Dec. 2, 
2020] 

§ 4.7 Frequency of examination of Fed-
eral agencies and branches. 

(a) General. The OCC examines Fed-
eral agencies and Federal branches (as 
these entities are defined in § 28.11 (g) 
and (h), respectively, of this chapter) 
pursuant to the authority conferred by 
12 U.S.C. 3105(c)(1)(C). Except as noted 
in paragraph (b) of this section, the 
OCC will conduct a full-scope, on-site 
examination of every Federal branch 
and agency at least once during each 
12-month period. 

(b) 18-month rule for certain small insti-
tutions—(1) Mandatory standards. The 
OCC may conduct a full-scope, on-site 
examination at least once during each 
18-month period, rather than each 12- 
month period as provided in paragraph 

(a) of this section, if the Federal 
branch or agency: 

(i) Has total assets of less than $3 bil-
lion; 

(ii) Has received a composite ROCA 
supervisory rating (which rates risk 
management, operational controls, 
compliance, and asset quality) of 1 or 2 
at its most recent examination; 

(iii) Satisfies the requirements of ei-
ther paragraph (b)(1)(iii)(A) or (B) of 
this section: 

(A) The foreign bank’s most recently 
reported capital adequacy position con-
sists of, or is equivalent to, common 
equity tier 1, tier 1 and total risk-based 
capital ratios that satisfy the defini-
tion of ‘‘well capitalized’’ set forth at 
12 CFR 6.4, respectively, on a consoli-
dated basis; or 

(B) The branch or agency has main-
tained on a daily basis, over the past 
three quarters, eligible assets in an 
amount not less than 108 percent of the 
preceding quarter’s average third party 
liabilities (determined consistent with 
applicable federal and state law), and 
sufficient liquidity is currently avail-
able to meet its obligations to third 
parties; 

(iv) Is not subject to a formal en-
forcement action or order by the Fed-
eral Reserve Board, the Federal De-
posit Insurance Corporation, or the 
OCC; and 

(v) Has not experienced a change in 
control during the preceding 12-month 
period in which a full-scope, on-site ex-
amination would have been required 
but for this section. 

(2) Discretionary standards. In deter-
mining whether a Federal branch or 
agency that meets the standards of 
paragraph (b)(1) of this section should 
not be eligible for an 18-month exam-
ination cycle pursuant to this para-
graph (b), the OCC may consider addi-
tional factors, including whether: 

(i) Any of the individual components 
of the ROCA rating of the Federal 
branch or agency is rated ‘‘3’’ or worse; 

(ii) The results of any off-site super-
vision indicate a deterioration in the 
condition of the Federal branch or 
agency; 

(iii) The size, relative importance, 
and role of a particular office when re-
viewed in the context of the foreign 
bank’s entire U.S. operations otherwise 
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necessitate an annual examination; 
and 

(iv) The condition of the foreign bank 
gives rise to such a need. 

(c) Authority to conduct more frequent 
examinations. Nothing in paragraph (a) 
or (b) of this section limits the author-
ity of the OCC to examine any Federal 
branch or agency as frequently as the 
OCC deems necessary. 

(d) Through December 31, 2021, for 
purposes of determining eligibility for 
the 18-month rule described in para-
graph (b) of this section, the OCC may 
determine total assets of a Federal 
branch or agency by reference to the 
total assets of the Federal branch or 
agency as reported by the Federal 
branch or agency as of December 31, 
2019. 

[81 FR 10068, Feb. 29, 2016, as amended at 83 
FR 43965, Aug. 29, 2018; 85 FR 77359, Dec. 2, 
2020] 

Subpart B—Availability of Informa-
tion Under the Freedom of In-
formation Act 

§ 4.11 Purpose and scope. 
(a) Purpose. This subpart sets forth 

the standards, policies, and procedures 
that the OCC applies in administering 
the Freedom of Information Act (FOIA) 
(5 U.S.C. 552) to facilitate the OCC’s 
interaction with the banking and sav-
ings association industries and the 
public. 

(b) Scope. (1) This subpart describes 
the information that the FOIA requires 
the OCC to disclose to the public 
(§ 4.12), and the three methods by which 
the OCC discloses that information 
under the FOIA (§§ 4.13, 4.14, and 4.15). 

(2) This subpart also sets forth 
predisclosure notice procedures that 
the OCC follows, in accordance with 
Executive Order 12600 (3 CFR, 1987 
Comp., p. 235), when the OCC receives a 
request under § 4.15 for disclosure of 
records that arguably are exempt from 
disclosure as confidential commercial 
information (§ 4.16). Finally, this sub-
part describes the fees that the OCC as-
sesses for the services it renders in pro-
viding information under the FOIA 
(§ 4.17). 

(3) This subpart does not apply to a 
request for records pursuant to the Pri-

vacy Act (5 U.S.C. 552a). A person re-
questing records from the OCC pursu-
ant to the Privacy Act should refer to 
31 CFR part 1, subpart C, and appendix 
J of subpart C. 

[60 FR 57322, Nov. 15, 1995, as amended at 76 
FR 43561, July 21, 2011; 81 FR 94244, Dec. 23, 
2016] 

§ 4.12 Information available under the 
FOIA. 

(a) General. Except as otherwise pro-
vided by the FOIA, OCC and Office of 
Thrift Supervision (OTS) records are 
available to the public. 

(b) Exemptions from availability. The 
following records, or portions thereof, 
are exempt from disclosure under the 
FOIA: 

(1) A record that is specifically au-
thorized, under criteria established by 
an Executive order, to be kept secret in 
the interest of national defense or for-
eign policy, and that is properly classi-
fied pursuant to that Executive order; 

(2) A record relating solely to the in-
ternal personnel rules and practices of 
an agency; 

(3) A record specifically exempted 
from disclosure by statute (other than 
5 U.S.C. 552b), provided that the statute 
requires that the matters be withheld 
from the public in such a manner as to 
leave no discretion on the issue; estab-
lishes particular criteria for with-
holding, or refers to particular types of 
matters to be withheld; and, if enacted 
after the date of enactment of the 
OPEN FOIA Act of 2009, specifically 
cites to 5 U.S.C. 552(b)(3); 

(4) A record that is privileged or con-
tains trade secrets, or commercial or 
financial information, furnished in 
confidence, that relates to the busi-
ness, personal, or financial affairs of 
any person (see § 4.16 for notice require-
ments regarding disclosure of confiden-
tial commercial information); 

(5) An intra-agency or interagency 
memorandum or letter not routinely 
available by law to a private party in 
litigation, including memoranda, re-
ports, and other documents prepared 
by OCC employees, and records of de-
liberations and discussions at meetings 
of OCC employees, provided that the 
deliberative process privilege shall not 
apply to records created 25 years or 
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more before the date on which the 
records were requested; 

(6) A personnel, medical, or similar 
record, including a financial record, or 
any portion thereof, where disclosure 
would constitute a clearly unwarranted 
invasion of personal privacy; 

(7) A record or information compiled 
for law enforcement purposes, but only 
to the extent that the OCC reasonably 
believes that producing the record or 
information may: 

(i) Interfere with enforcement pro-
ceedings; 

(ii) Deprive a person of the right to a 
fair trial or an impartial adjudication; 

(iii) Constitute an unwarranted inva-
sion of personal privacy; 

(iv) Disclose the identity of a con-
fidential source, including a State, 
local, or foreign agency or authority, 
or any private institution that fur-
nished information on a confidential 
basis; 

(v) Disclose information furnished by 
a confidential source, in the case of a 
record or information compiled by a 
criminal law enforcement authority in 
the course of a criminal investigation, 
or by an agency conducting a lawful 
national security intelligence inves-
tigation; 

(vi) Disclose techniques and proce-
dures for law enforcement investiga-
tions or prosecutions, or disclose guide-
lines for law enforcement investiga-
tions or prosecutions if such disclosure 
reasonably could be expected to risk 
circumvention of the law; or 

(vii) Endanger the life or physical 
safety of any individual; 

(8) A record contained in or related 
to an examination, operating, or condi-
tion report prepared by, on behalf of, or 
for the use of the OCC or any other 
agency responsible for regulating or su-
pervising financial institutions; and 

(9) A record containing or relating to 
geological and geophysical information 
and data, including maps, concerning 
wells. 

(c) Discretionary disclosure of exempt 
records. Even if a record is exempt 
under paragraph (b) of this section, the 
OCC may elect, on a case-by-case basis, 
not to apply the exemption to the re-
quested record. The OCC’s election not 
to apply an exemption to a requested 
record has no precedential significance 

as to the application or nonapplication 
of the exemption to any other re-
quested record, regardless of who re-
quests the record or when the OCC re-
ceives the request. The OCC will pro-
vide predisclosure notice to submitters 
of confidential commercial information 
in accordance with § 4.16. 

(d) Segregability. If the OCC deter-
mines that full disclosure of a re-
quested record is not possible, the OCC 
considers whether partial disclosure of 
information is possible and takes rea-
sonable steps necessary to segregate 
and release nonexempt information. 
The OCC will note the location and ex-
tent of any deletion, and identify the 
FOIA exemption under which material 
has been deleted, on the released por-
tion of the material, unless doing so 
would harm an interest protected by 
the exemption under paragraph (b) of 
this section pursuant to which the de-
letion was made. Where technically 
feasible, the amount of information re-
dacted and the exemption pursuant to 
which the redaction was made will be 
indicated at the site(s) of the deletion. 

[60 FR 57322, Nov. 15, 1995, as amended at 75 
FR 17850, Apr. 8, 2010; 76 FR 43561, July 21, 
2011; 81 FR 94244, Dec. 23, 2016] 

§ 4.13 Publication in the Federal Reg-
ister. 

The OCC publishes certain documents 
in the FEDERAL REGISTER for the guid-
ance of the public, including the fol-
lowing: 

(a) Proposed and final rules; and 
(b) Certain notices and policy state-

ments of concern to the general public. 

§ 4.14 Public inspection in an elec-
tronic format. 

(a) Available information. Subject to 
the exemptions listed in § 4.12(b), the 
OCC makes the following information 
available for public inspection in an 
electronic format: 

(1) Any final order, agreement, or 
other enforceable document issued in 
the adjudication of an OCC enforce-
ment case, including a final order pub-
lished pursuant to 12 U.S.C. 1818(u); 

(2) Any final opinion issued in the ad-
judication of an OCC enforcement case; 
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1 Some forms and instructions that na-
tional banks and Federal savings associa-
tions use are not available from the OCC. 
The OCC will provide information on where 
persons may obtain these forms and instruc-
tions upon request. 

(3) Any statement of general policy 
or interpretation of general applica-
bility not published in the FEDERAL 
REGISTER; 

(4) Any administrative staff manual 
or instruction to staff that may affect 
a member of the public as such; 

(5) A current index identifying the in-
formation referred to in paragraphs 
(a)(1) through (a)(4) of this section 
issued, adopted, or promulgated after 
July 4, 1967; 

(6) A list of available OCC publica-
tions; 

(7) A list of forms available from the 
OCC, and specific forms and instruc-
tions; 1 

(8) Any public Community Reinvest-
ment Act performance evaluation; 

(9) Any public securities-related fil-
ing required under part 11 or 16 of this 
chapter; 

(10) Any public comment letter re-
garding a proposed rule; 

(11) Any records, regardless of form 
or format, that have been released to 
any person under 5 U.S.C. 552(a)(3) pro-
vided that: 

(i) The OCC determines that, because 
of the nature of their subject matter, 
the records are or are likely to become 
the subject of subsequent requests for 
substantially the same records; or 

(ii) The records have been requested 
three or more times; 

(12) Reference materials or a guide 
for requesting records or information 
from the OCC, including an index of all 
major OCC information systems, a de-
scription of major information and 
record locator systems maintained by 
the OCC, and a handbook for obtaining 
various types and categories of public 
information from the OCC pursuant to 
FOIA and chapter 35 of title 44; 

(13) The public file (as defined in 12 
CFR 5.9) with respect to a pending ap-
plication described in part 5 of this 
chapter; and 

(14) Any OTS information similar to 
that listed in paragraphs (a)(1) through 
(a)(13) of this section, to the extent 

this information is in the possession of 
the OCC. 

(b) Redaction of identifying details. To 
the extent necessary to prevent an in-
vasion of personal privacy, the OCC 
may redact identifying details from 
any information described in paragraph 
(a) of this section before making the 
information available for public inspec-
tion in an electronic format. 

(c) Addresses. The information de-
scribed in paragraphs (a)(1) through 
(14) of this section is available from the 
Chief FOIA Officer, Communications 
Division, Office of the Comptroller of 
the Currency, 400 7th Street SW., 
Washington, DC 20219. The information 
described in paragraph (a)(13) of this 
section in the case of both national 
banks and Federal savings associations 
is available from the Licensing Man-
ager at the appropriate district office 
at the address listed in § 4.5(a), or in 
the case of national banks and Federal 
savings associations supervised by the 
Large Bank Supervision Department, 
from the Large Bank Licensing Expert, 
Licensing Division, Office of the Comp-
troller of the Currency, 400 7th Street 
SW., Washington, DC 20219. 

[60 FR 57322, Nov. 15, 1995, as amended at 76 
FR 43561, July 21, 2011; 79 FR 15641, Mar. 21, 
2014; 81 FR 94244, Dec. 23, 2016; 85 FR 42640, 
July 14, 2020] 

§ 4.15 How to request records. 
(a) Available information. Subject to 

the exemptions described in § 4.12(b), 
any OCC record is available to any per-
son upon specific request in accordance 
with this section. 

(b) Where to submit request or appeal— 
(1) General. Except as provided in para-
graph (b)(2) of this section, a person re-
questing a record or filing an adminis-
trative appeal must submit the request 
or appeal: 

(i) Through the OCC’s FOIA Web por-
tal at https://foia-pal.occ.gov/ 
palMain.aspx; 

(ii) Through the consolidated online 
request portal maintained by the Office 
of Management and Budget pursuant to 
5 U.S.C. 552(m)(1); or 

(iii) Under this section to the Chief 
FOIA Officer, Communications Divi-
sion, Office of the Comptroller of the 
Currency, 400 7th Street SW., Wash-
ington, DC 20219. 
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(2) Exceptions—(i) Records at the Fed-
eral Deposit Insurance Corporation. A 
person requesting any of the following 
records, other than blank forms (see 
§ 4.14(a)(7)), must submit the request to 
the FDIC, Legal Division, FOIA/PA 
Group, 550–17th Street NW., Wash-
ington, DC 20429, or fax to (703) 562–2797: 

(A) Consolidated Report of Condition 
and Income (FFIEC 031, 032, 033, 034); 

(B) Annual Report of Trust Assets 
(FFIEC 001); 

(C) Uniform Bank Performance Re-
port; and 

(D) Special Report. 
(ii) Records of another agency. When 

the OCC receives a request for records 
in its possession that another Federal 
agency either generated or provided to 
the OCC, the OCC promptly informs the 
requester and immediately forwards 
the request to that agency for proc-
essing in accordance with that agen-
cy’s regulations. 

(c) Request for records—(1) Contact in-
formation and what the request for 
records must include. A person request-
ing records under this section must 
state, in writing: 

(i) The requester’s full name, address, 
telephone number and, at the request-
er’s option, electronic mail address. 

(ii) A reasonable description of the 
records sought (including sufficient de-
tail to enable OCC employees who are 
familiar with the subject matter of the 
request to locate the records with a 
reasonable amount of effort); 

(iii) A statement agreeing to pay all 
fees that the OCC assesses under § 4.17; 

(iv) A description of how the re-
quester intends to use the records, if a 
requester seeks placement in a lower 
fee category (i.e., a fee category other 
than ‘‘commercial use requester’’) 
under § 4.17; and 

(v) Whether the requester prefers the 
OCC to deliver a copy of the records or 
to allow the requester to inspect the 
records at the appropriate OCC office. 

(2) Initial determination. The Comp-
troller or the Comptroller’s delegate 
initially determines whether to grant a 
request for OCC records and notifies 
the requester, in accordance with the 
time limits set forth in paragraph (f) of 
this section, of the determination and 
the reasons therefore and of the right 

to seek assistance from the OCC’s 
FOIA Public Liaison. 

(3) If request is granted. If the OCC 
grants a request for records, in whole 
or in part, the OCC promptly discloses 
the records in one of two ways, depend-
ing on the requester’s stated pref-
erence: 

(i) The OCC may deliver a copy of the 
records to the requester. If the OCC de-
livers a copy of the records to the re-
quester, the OCC duplicates the records 
at reasonable and proper times that do 
not interfere with their use by the OCC 
or preclude other persons from making 
inspections; or 

(ii) The OCC may allow the requester 
to inspect the records at reasonable 
and proper times that do not interfere 
with their use by the OCC or preclude 
other persons from making inspections. 
If the OCC allows the requester to in-
spect the records, the OCC may place a 
reasonable limit on the number of 
records that a person may inspect dur-
ing a day. 

(4) If request is denied. If the OCC de-
nies a request for records, in whole or 
in part, the OCC will notify the re-
quester in writing. The notification is 
dated and contains a brief statement of 
the reasons for the denial, sets forth 
the name and title or position of the 
official making the decision, advises 
the requester of the right to seek dis-
pute resolution services from the OCC’s 
FOIA Public Liaison or the Office of 
Government Information Services, and 
advises the requester of the right to ap-
peal to the Comptroller of the Cur-
rency in accordance with paragraph (d) 
of this section. 

(d) Administrative appeal of a denial— 
(1) Procedure. A requester must submit 
an administrative appeal of denial of a 
request for records in writing within 90 
days after the date of the initial deter-
mination. The appeal must include the 
circumstances and arguments sup-
porting disclosure of the requested 
records. 

(2) Appellate determination. The Comp-
troller or the Comptroller’s delegate 
determines whether to grant an appeal 
of a denial of a request for OCC records. 

(3) If appeal is granted. If the OCC 
grants an appeal, in whole or in part, 
the OCC treats the request as if it were 
originally granted, in whole or in part, 
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by the OCC in accordance with para-
graph (c)(3) of this section. 

(4) If appeal is denied. If the OCC de-
nies an appeal, in whole or in part, the 
OCC notifies the requester in writing. 
The notification contains a brief state-
ment of the reasons for the denial, sets 
forth the name and title or position of 
the official making the decision, and 
advises the requester of the right to ju-
dicial review of the denial under 5 
U.S.C. 552(a)(4)(B). 

(e) Judicial review—(1) General. If the 
OCC denies an appeal pursuant to para-
graph (d) of this section, or if the OCC 
fails to make a determination within 
the time limits specified in paragraph 
(f) of this section, the requester may 
commence an action to compel disclo-
sure of records, pursuant to 5 U.S.C. 
552(a)(4)(B), in the United States dis-
trict court in: 

(i) The district where the requester 
resides; 

(ii) The district where the requester’s 
principal place of business is located; 

(iii) The district where the records 
are located; or 

(iv) The District of Columbia. 
(2) Service of process. In commencing 

an action described in paragraph (e)(1) 
of this section, the requester, in addi-
tion to complying with the Federal 
Rules of Civil Procedure (28 U.S.C. ap-
pendix) for service upon the United 
States or agencies thereof, must serve 
process on the Chief Counsel or the 
Chief Counsel’s delegate at the fol-
lowing location: Office of the Comp-
troller of the Currency, 400 7th Street, 
SW., Washington, DC 20219. 

(f) Time limits for responding to FOIA 
requests. (1) The OCC makes an initial 
determination to grant or deny a re-
quest for records within 20 days (ex-
cluding Saturdays, Sundays, and holi-
days) after the date of receipt of the re-
quest, as described in paragraph (g) of 
this section, except as stated in para-
graph (f)(3) of this section. 

(2) Appeal. The OCC makes a deter-
mination to grant or deny an adminis-
trative appeal within 20 business days 
after the date of receipt of the appeal, 
as described in paragraph (g) of this 
section, except as stated in paragraph 
(f)(3) of this section. 

(3) Extension of time. The time limits 
set forth in paragraphs (f)(1) and (2) of 

this section may be extended as fol-
lows: 

(i) In unusual circumstances. The OCC 
may extend the time limits in unusual 
circumstances for a maximum of 10 
business days. If the OCC extends the 
time limits, the OCC provides written 
notice to the person making the re-
quest or appeal, containing the reason 
for the extension and the date on which 
the OCC expects to make a determina-
tion. Unusual circumstances exist 
when the OCC requires additional time 
to: 

(A) Search for and collect the re-
quested records from field facilities or 
other buildings that are separate from 
the office processing the request or ap-
peal; 

(B) Search for, collect, and appro-
priately examine a voluminous amount 
of requested records; 

(C) Consult with another agency that 
has a substantial interest in the deter-
mination of the request; or 

(D) Allow two or more components of 
the OCC that have substantial interest 
in the determination of the request to 
consult with each other; 

(ii) By agreement. A requester may 
agree to extend the time limits for any 
amount of time; 

(iii) By judicial action. If a requester 
commences an action pursuant to para-
graph (e) of this section for failure to 
comply with the time limits set forth 
in this paragraph (f), a court with ju-
risdiction may, pursuant to 5 U.S.C. 
552(a)(6)(C), allow the OCC additional 
time to complete the review of the 
records requested, or 

(iv) Tolling of time limits. (A) The OCC 
may toll the 20-day time period to: 

(1) Make one request for additional 
information from the requester; or 

(2) Clarify the applicability or 
amount of any fees, if necessary, with 
the requester. 

(B) The tolling period ends upon the 
OCC’s receipt of requested information 
from the requester or resolution of the 
fee issue. 

(4) Requests that require more than a 
10-day extension to process. If the OCC 
determines unusual circumstances 
apply to a request for records, and the 
OCC determines it cannot respond to 
the request within the 10-day extension 
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set forth in paragraph (f)(3)(i) of this 
section, the OCC will: 

(i) Notify the requester that the re-
quest cannot be processed within the 
time limit set forth in paragraph 
(f)(3)(i) of this section; 

(ii) Provide the requester with an op-
portunity to limit the scope of the re-
quest so that it may be processed with-
in that 10-day period or to arrange with 
the OCC an alternative time frame for 
processing the request or a modified re-
quest; 

(iii) Make available the FOIA Public 
Liaison, who shall assist in the resolu-
tion of any disputes between the re-
quester and the OCC; and 

(iv) Notify the requester of the right 
of the requester to seek dispute resolu-
tion services from the Office of Govern-
ment Information Services. 

(g) Date of receipt of request or appeal. 
The date of receipt of a request for 
records or an appeal is the date that 
Disclosure Services, Communications 
Division receives a request that satis-
fies the requirements of paragraph 
(c)(1) or (d)(1) of this section, except as 
provided in § 4.17(d). 

(h) Dispute resolution services. Re-
questers with concerns about the han-
dling of their FOIA requests may con-
tact the FOIA Public Liaison or the Of-
fice of Government Information Serv-
ices for dispute resolution services. 

(1) To apply for dispute resolution as-
sistance from the FOIA Public Liaison, 
requesters should submit a written re-
quest to the FOIA Public Liaison, Com-
munications Division, Office of the 
Comptroller of the Currency, 400 7th 
Street SW., Washington, DC 20219. 

(2) For dispute resolution services 
through the Office of Government 
Services, requesters should contact the 
Office of Government Services as set 
forth at 36 CFR 1250.32. 

[60 FR 57322, Nov. 15, 1995, as amended at 75 
FR 17850, Apr. 8, 2010; 76 FR 43562, July 21, 
2011; 79 FR 15641, Mar. 21, 2014; 81 FR 94245, 
Dec. 23, 2016] 

§ 4.16 Predisclosure notice for con-
fidential commercial information. 

(a) Definitions. For purposes of this 
section, the following definitions 
apply: 

(1) Confidential commercial information 
means records that arguably contain 

material exempt from release under 
Exemption 4 of the FOIA (5 U.S.C. 
552(b)(4); § 4.12(b)(4)), because disclosure 
reasonably could cause substantial 
competitive harm to the submitter. 

(2) Submitter means any person or en-
tity that provides confidential com-
mercial information to the OCC. This 
term includes corporations, State gov-
ernments, foreign governments, and 
banks and their employees, officers, di-
rectors, and principal shareholders. 

(b) Notice to submitter—(1) When pro-
vided. In accordance with Executive 
Order 12600 (3 CFR, 1987 Comp., p. 235), 
when the OCC receives a request under 
§ 4.15(c) or, where appropriate, an ap-
peal under § 4.15(d) for disclosure of 
confidential commercial information, 
the OCC provides a submitter with 
prompt written notice of the receipt of 
that request (except as provided in 
paragraph (b)(2) of this section) in the 
following circumstances: 

(i) With respect to confidential com-
mercial information submitted to the 
OCC or to the Federal Home Loan 
Bank Board, the predecessor of the 
OTS, prior to January 1, 1988, if: 

(A) The records are less than 10 years 
old and the submitter designated the 
information as confidential commer-
cial information; 

(B) The OCC reasonably believes that 
disclosure of the information may 
cause substantial competitive harm to 
the submitter; or 

(C) The information is subject to a 
prior express commitment of confiden-
tiality from the OCC or the Federal 
Home Loan Bank Board, the prede-
cessor of the OTS; and 

(ii) With respect to confidential com-
mercial information submitted to the 
OCC or to the OTS (or the Federal 
Home Loan Bank Board, its prede-
cessor agency) on or after January 1, 
1988, if: 

(A) The submitter in good faith des-
ignated the information as confidential 
commercial information; 

(B) The OCC or the OTS (or the Fed-
eral Home Loan Bank Board, its prede-
cessor agency) designated the class of 
information to which the requested in-
formation belongs as confidential com-
mercial information; or 

(C) The OCC reasonably believes that 
disclosure of the information may 
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cause substantial competitive harm to 
the submitter. 

(2) Exceptions. The OCC generally 
does not provide notice under para-
graph (b)(1) of this section if the OCC 
determines that: 

(i) It will not disclose the informa-
tion; 

(ii) The information already has been 
disclosed officially to the public; 

(iii) The OCC is required by law 
(other than 5 U.S.C. 552) to disclose the 
information; 

(iv) The OCC or the OTS (or the Fed-
eral Home Loan Bank Board, its prede-
cessor agency) acquired the informa-
tion in the course of a lawful investiga-
tion of a possible violation of criminal 
law; 

(v) The submitter had an opportunity 
to designate the requested information 
as confidential commercial informa-
tion at the time of submission of the 
information or a reasonable time 
thereafter and did not do so, unless the 
OCC has substantial reason to believe 
that disclosure of the information 
would result in competitive harm; or 

(vi) The OCC determines that the 
submitter’s designation under para-
graph (b)(1)(ii)(A) of this section is friv-
olous; in such case, however, the OCC 
will provide the submitter with written 
notice of any final administrative de-
termination to disclose the informa-
tion at least 10 business days prior to 
the date that the OCC intends to dis-
close the information. 

(3) Content of notice. The OCC either 
describes in the notice the exact nature 
of the confidential commercial infor-
mation requested or includes with the 
notice copies of the records or portions 
of records containing that information. 

(4) Expiration of notice period. The 
OCC provides notice under this para-
graph (b) with respect to information 
that the submitter designated under 
paragraph (b)(1)(ii)(A) of this section 
only for a period of 10 years after the 
date of the submitter’s designation, un-
less the submitter requests and justi-
fies to the OCC’s satisfaction a specific 
notice period of greater duration. 

(5) Certification of confidentiality. If 
possible, the submitter should support 
the claim of confidentiality with a 
statement or certification that the re-
quested information is confidential 

commercial information that the sub-
mitter has not disclosed to the public. 
This statement should be prepared by 
an officer or authorized representative 
if the submitter is a corporation or 
other entity. 

(c) Notice to requester. If the OCC pro-
vides notice to a submitter under para-
graph (b) of this section, the OCC noti-
fies the person requesting confidential 
commercial information (requester) 
that it has provided notice to the sub-
mitter. The OCC also advises the re-
quester that if there is a delay in its 
decision whether to grant or deny ac-
cess to the information sought, the 
delay may be considered a denial of ac-
cess to the information, and that the 
requester may proceed with an admin-
istrative appeal or seek judicial review. 
However, the requester may agree to a 
voluntary extension of time to allow 
the OCC to review the submitter’s ob-
jection to disclosure (see § 4.15(f)(3)(ii)). 

(d) Opportunity to object to disclosure. 
Within 10 days after receiving notice 
under paragraph (b) of this section, the 
submitter may provide the OCC with a 
detailed statement of objection to dis-
closure of the information. That state-
ment must specify the grounds for 
withholding any of the information 
under any exemption of the FOIA. Any 
statement that the submitter provides 
under this paragraph (d) may be sub-
ject to disclosure under the FOIA. 

(e) Notice of intent to disclose. The OCC 
considers carefully a submitter’s objec-
tion and specific grounds for nondisclo-
sure prior to determining whether to 
disclose the requested information. If 
the OCC decides to disclose informa-
tion over the objection of the sub-
mitter, the OCC provides to the sub-
mitter, with a copy to the requester, a 
written notice that includes: 

(1) A statement of the OCC’s reasons 
for not sustaining the submitter’s ob-
jections to disclosure; 

(2) A description of the information 
to be disclosed; 

(3) The anticipated disclosure date, 
which is not less than 10 business days 
after the OCC mails the written notice 
required under this paragraph (e); and 

(4) A statement that the submitter 
must notify the OCC immediately if 
the submitter intends to seek injunc-
tive relief. 

VerDate Sep<11>2014 19:17 Aug 25, 2023 Jkt 259035 PO 00000 Frm 00267 Fmt 8010 Sfmt 8010 Q:\12\12V1.TXT PC31aw
or

le
y 

on
 L

A
P

B
H

6H
6L

3 
w

ith
 D

IS
T

IL
LE

R



258 

12 CFR Ch. I (1–1–23 Edition) § 4.17 

(f) Notice of requester’s lawsuit. When-
ever the OCC receives service of proc-
ess indicating that a requester has 
brought suit seeking to compel the 
OCC to disclose information covered by 
paragraph (b)(1) of this section, the 
OCC promptly notifies the submitter. 

[60 FR 57322, Nov. 15, 1995, as amended at 76 
FR 43561, July 21, 2011] 

§ 4.17 FOIA request fees. 
(a) Definitions. For purposes of this 

section, the following definitions 
apply: 

(1) Actual costs means those expendi-
tures that the OCC incurs in providing 
services (including searching for, re-
viewing, and duplicating records) in re-
sponse to a request for records under 
§ 4.15. 

(2) Search means the process of locat-
ing a record in response to a request, 
including page-by-page or line-by-line 
identification of material within a 
record. The OCC may perform a search 
manually or by electronic means. 

(3) Review means the process of exam-
ining a record located in response to a 
request to determine which portions of 
that record should be released. It also 
includes processing a record for disclo-
sure. 

(4) Duplication means the process of 
copying a record in response to a re-
quest. A copy may take the form of a 
paper copy, microform, audiovisual 
materials, or machine readable mate-
rial (e.g., magnetic tape or disk), 
among others. 

(5) Commercial use requester means a 
person who seeks records for a use or 
purpose that furthers the commercial, 
trade, or profit interests of the re-
quester or the person on whose behalf 
the request is made. 

(6) Educational institution requester 
means a person who seeks records on 
behalf of a public or private edu-
cational institution, including a pre-
school, an elementary or secondary 
school, an institution of undergraduate 
or graduate higher education, an insti-
tution of professional education, or an 
institution of vocational education 
that operates a program of scholarly 
research. 

(7) Noncommercial scientific institution 
requester means a person who is not a 
‘‘commercial use requester,’’ as that 

term is defined in paragraph (a)(5) of 
this section, and who seeks records on 
behalf of an institution operated solely 
for the purpose of conducting scientific 
research, the results of which are not 
intended to promote any particular 
product or industry. 

(8) Requester who is a representative of 
the news media means any person who, 
or entity that, gathers information of 
potential interest to a segment of the 
public, uses editorial skills to turn the 
raw materials into a distinct work, and 
distributes that work to an audience. A 
freelance journalist shall be regarded 
as working for a news media entity if 
the person can demonstrate a solid 
basis for expecting publication through 
that entity, whether or not the jour-
nalist is actually employed by that en-
tity. A publication contract is one ex-
ample of a basis for expecting publica-
tion that ordinarily would satisfy this 
standard. The OCC also may consider 
the past publication record of the re-
quester in determining whether she or 
he qualifies as a ‘‘representative of the 
news media.’’ 

(b) Fees—(1) General. The hourly and 
per page rate that the OCC generally 
charges requesters is set forth in the 
‘‘Notice of Comptroller of the Currency 
Fees’’ (Notice) described in 12 CFR 8.8. 
Any interested person may request a 
copy of the Notice from the OCC by 
mail or may obtain a copy at the loca-
tion described in § 4.14(c). The OCC may 
contract with a commercial service to 
search for, duplicate, or disseminate 
records, provided that the OCC deter-
mines that the fee assessed upon a re-
quester is no greater than if the OCC 
performed the tasks itself. The OCC 
does not contract out responsibilities 
that the FOIA provides that the OCC 
alone may discharge, such as deter-
mining the applicability of an exemp-
tion or whether to waive or reduce a 
fee. 

(2) Fee categories. The OCC assesses a 
fee based on the fee category in which 
the OCC places the requester. If the re-
quest states how the requester intends 
to use the requested records (see 
§ 4.15(c)(1)(iv)), the OCC may place the 
requester in a lower fee category; oth-
erwise, the OCC categorizes the re-
quester as a ‘‘commercial use re-
quester.’’ If the OCC reasonably doubts 
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the requester’s stated intended use, or 
if that use is not clear from the re-
quest, the OCC may place the requester 
in the ‘‘commercial use’’ category or 
may seek additional clarification. The 
fee categories are as follows: 

(i) Commercial use requesters. The OCC 
assesses a fee for a requester in this 
category for the actual cost of search, 
review, and duplication. A requester in 
this category does not receive any free 
search, review, or duplication services. 

(ii) Educational institution requesters, 
noncommercial scientific institution re-
questers, and requesters who are rep-
resentatives of the news media. The OCC 
assesses a fee for a requester in this 
category for the actual cost of duplica-
tion. A requester in this category re-
ceives 100 free pages. 

(iii) All other requesters. The OCC as-
sesses a fee for a requester who does 
not fit into either of the above cat-
egories for the actual cost of search 
and duplication. A requester in this 
category receives 100 free pages and 
two hours of free search time. 

(3) Special services. The OCC may, in 
its discretion, accommodate a request 
for special services. The OCC may re-
cover the actual cost of providing any 
special services. 

(4) Waiving or reducing a fee. The OCC 
may waive or reduce a fee under this 
section whenever, in its opinion, disclo-
sure of records is in the public interest 
because the disclosure: 

(i) Is likely to contribute signifi-
cantly to public understanding of the 
operations or activities of the govern-
ment; and 

(ii) Is not primarily in the commer-
cial interest of the requester. 

(5) Fee for unsuccessful search. The 
OCC may assess a fee for time spent 
searching for records, even if the OCC 
does not locate the records requested. 

(6) No fee if the time limit passes and 
the OCC has not responded to the request. 
The OCC will not assess search or du-
plication fees, as applicable, if it fails 
to respond to a requester’s FOIA re-
quest within the time limits specified 
under 5 U.S.C. 552(a)(6) and 12 CFR 
4.15(f), except as follows: 

(i) Unusual circumstances—(A) Gen-
eral. If the OCC has determined that 
unusual circumstances (as defined in 5 
U.S.C. 552(a)(6)(B) and § 4.15(f)(3)(i)) 

apply and the OCC provides timely 
written notice to the requester in ac-
cordance with 5 U.S.C. 552(a)(6)(B), the 
OCC may assess search or duplication 
fees, as applicable, for an additional 10 
days. If the OCC fails to comply with 
the extended time limit, the OCC will 
not assess any search or duplication 
fees, as applicable. 

(B) Voluminous Requests. Notwith-
standing paragraph (b)(6)(i)(A) of this 
section, if the OCC has determined that 
unusual circumstances (as defined in 5 
U.S.C. 552(a)(6)(B) and § 4.15(f)(3)(i)) 
apply and more than 5,000 pages are 
necessary to respond to the request, 
the OCC may assess search or duplica-
tion fees, as appropriate, if the OCC 
provides a timely written notice to the 
requester in accordance with 5 U.S.C. 
552(a)(6)(B) and discusses with the re-
quester via written mail, electronic 
mail, or telephone (or makes not less 
than three good-faith attempts to do 
so) how the requester could effectively 
limit the scope of the request in ac-
cordance with 5 U.S.C. 552(a)(6)(B)(ii). 

(ii) In exceptional circumstances. If a 
court has determined that exceptional 
circumstances (as defined in 5 U.S.C. 
552(a)(6)(C)) apply to the processing of 
a request, the OCC may assess search 
or duplication fees, as applicable, for 
the length of time provided by the 
court order. 

(c) Payment of fees—(1) General. The 
OCC generally assesses a fee when it 
delivers the records in response to the 
request, if any. A requester must send 
payment within 30 calendar days of the 
billing date to the Financial Manage-
ment, Accounts Receivable, Office of 
the Comptroller of the Currency, 400 
7th Street SW., Washington, DC 20219. 

(2) Fee likely to exceed $25. If the OCC 
estimates that a fee is likely to exceed 
$25, the OCC notifies the requester of 
the estimated fee, unless the requester 
has indicated in advance a willingness 
to pay a fee as high as the estimated 
fee. If so notified by the OCC, the re-
quester may confer with OCC employ-
ees to revise the request to reflect a 
lower fee. 

(3) Fee likely to exceed $250. If the OCC 
estimates that a fee is likely to exceed 
$250, the OCC notifies the requester of 
the estimated fee. In this cir-
cumstance, the OCC may require, as a 
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condition to processing the request, 
that the requester: 

(i) Provide satisfactory assurance of 
full payment, if the requester has a his-
tory of prompt payment; or 

(ii) Pay the estimated fee in full, if 
the requester does not have a history 
of prompt payment. 

(4) Failure to pay a fee. If the re-
quester fails to pay a fee within 30 days 
of the date of the billing, the OCC may 
require, as a condition to processing 
any further request, that the requester 
pay any unpaid fee, plus interest (as 
provided in paragraph (c)(5) of this sec-
tion), and any estimated fee in full for 
that further request. 

(5) Interest on unpaid fee. The OCC 
may assess interest charges on an un-
paid fee beginning on the 31st day fol-
lowing the billing date. The OCC 
charges interest at the rate prescribed 
in 31 U.S.C. 3717. 

(d) Tolling of time limits. Under the 
circumstances described in paragraphs 
(c) (2), (3), and (4) of this section, the 
time limits set forth in § 4.15(f) (i.e., 20 
business days from the receipt of a re-
quest for records and 20 business days 
from the receipt of an administrative 
appeal, plus any permissible extension) 
begin only after the OCC receives a re-
vised request under paragraph (c)(2) of 
this section, an assurance of payment 
under paragraph (c)(3)(i) of this sec-
tion, or the required payments under 
paragraph (c)(3)(i) or (c)(4) of this sec-
tion. 

(e) Aggregating requests. When the 
OCC reasonably believes that a re-
quester or group of requesters is at-
tempting to break a request into a se-
ries of requests for the purpose of evad-
ing the assessment of a fee, the OCC 
may aggregate the requests and assess 
a fee accordingly. 

[60 FR 57322, Nov. 15, 1995, as amended at 75 
FR 17850, Apr. 8, 2010; 79 FR 15641, Mar. 21, 
2014; 81 FR 94245, Dec. 23, 2016] 

§ 4.18 How to track a FOIA request. 
(a) Tracking number—(1) Internet re-

quests. The OCC will issue a tracking 
number to all FOIA requesters auto-
matically upon receipt of the request 
(as described in § 4.15(g)) by the OCC’s 
Communications Division via the 
OCC’s Freedom of Information Request 
Portal, https://foia-pal.occ.gov/ 

palMain.aspx. The tracking number 
will be sent via electronic mail to the 
requester. 

(2) If a requester does not have Internet 
access. The OCC will issue a tracking 
number to FOIA requesters without 
Internet access within 5 days of the re-
ceipt of the request (as described in 
§ 4.15(g)) in the OCC’s Communications 
Division. The OCC will mail the track-
ing number to the requester’s physical 
address, as provided in the FOIA re-
quest. 

(b) Status of request. FOIA requesters 
may track the progress of their re-
quests via the OCC’s Freedom of Infor-
mation Request Portal, https://foia- 
pal.occ.gov/palMain.aspx. Requesters 
without Internet access may continue 
to contact the Chief FOIA Officer, 
Communications Division, Office of the 
Comptroller of the Currency, at (202) 
649–6700 to check the status of their 
FOIA request(s). 

[76 FR 43562, July 21, 2011, as amended at 79 
FR 15641, Mar. 21, 2014; 80 FR 28414, May 18, 
2015; 81 FR 94246, Dec. 23, 2016] 

Subpart C—Release of Non-Public 
OCC Information 

§ 4.31 Purpose and scope. 
(a) Purpose. The purposes of this sub-

part are to: 
(1) Afford an orderly mechanism for 

the OCC to process expeditiously re-
quests for non-public OCC information; 
to address the release of non-public 
OCC information without a request; 
and, when appropriate, for the OCC to 
assert evidentiary privileges in litiga-
tion; 

(2) Recognize the public’s interest in 
obtaining access to relevant and nec-
essary information and the counter-
vailing public interest of maintaining 
the effectiveness of the OCC super-
visory process and appropriate con-
fidentiality of OCC supervisory infor-
mation; 

(3) Ensure that the OCC’s informa-
tion is used in a manner that supports 
the public interest and the interests of 
the OCC; 

(4) Ensure that OCC resources are 
used in the most efficient manner con-
sistent with the OCC’s statutory mis-
sion; 
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(5) Minimize burden on national 
banks, Federal savings associations, 
the public, and the OCC; 

(6) Limit the expenditure of govern-
ment resources for private purposes; 
and 

(7) Maintain the OCC’s impartiality 
among private litigants. 

(b) Scope. (1) This subpart applies to 
requests for, and dissemination of, non- 
public OCC information, including re-
quests for records or testimony arising 
out of civil lawsuits and administrative 
proceedings to which the OCC is not a 
party and the release of non-public 
OCC information without a specific re-
quest. Lawsuits and administrative 
proceedings to which the OCC is not a 
party include proceedings in which a 
Federal agency is a party in opposition 
to the private requester. 

(2) This subpart does not apply to: 
(i) A request for a record or testi-

mony in a proceeding in which the OCC 
is a party; or 

(ii) A request for a record that is re-
quired to be disclosed under the Free-
dom of Information Act (FOIA) (5 
U.S.C. 552), as described in § 4.12. 

(3) A request for a record or testi-
mony made by the Board of Governors 
of the Federal Reserve System, the 
Federal Deposit Insurance Corporation, 
a government agency of the United 
States or a foreign government, a state 
agency with authority to investigate 
violations of criminal law, or a state 
bank or state savings association regu-
latory agency is governed solely by 
§ 4.37(c). 

(4) For purposes of §§ 4.35(a)(1), 4.36(a) 
and 4.37(c) of this part, the OCC’s deci-
sion to disclose records or testimony 
involving a Suspicious Activity Report 
(SAR) filed pursuant to the regulations 
implementing 12 U.S.C. 5318(g), or any 
information that would reveal the ex-
istence of a SAR, is governed by 12 
CFR 21.11(k). 

(5) This subpart does not apply to re-
quests for non-public information filed 
with the Office of Thrift Supervision 
(OTS) before July 21, 2011. These re-
quests are subject to the rules of the 
OTS in effect on July 20, 2011. 

[60 FR 57322, Nov. 15, 1995, as amended at 63 
FR 62929, Nov. 10, 1998; 64 FR 29216, June 1, 
1999; 75 FR 75576, Dec. 3, 2010; 76 FR 43562, 
July 21, 2011] 

§ 4.32 Definitions. 

(a) Complete request means a request 
containing sufficient information to 
allow the OCC to make an informed de-
cision. 

(b) Non-public OCC information. Non- 
public OCC information: 

(1) Means information that the OCC 
is not required to release under the 
FOIA (5 U.S.C. 552) or that the OCC has 
not yet published or made available 
pursuant to 12 U.S.C. 1818(u) and in-
cludes: 

(i) A record created or obtained: 
(A) By the OCC in connection with 

the OCC’s performance of its respon-
sibilities, such as a record concerning 
supervision, licensing, regulation, and 
examination of a national bank, a Fed-
eral savings association, a bank hold-
ing company, a savings and loan hold-
ing company, or an affiliate; or 

(B) By the OTS in connection with 
the OTS’s performance of its respon-
sibilities, such as a record concerning 
supervision, licensing, regulation, and 
examination of a Federal savings asso-
ciation, a savings and loan holding 
company, or an affiliate; 

(ii) A record compiled by the OCC or 
the OTS in connection with either 
agency’s enforcement responsibilities; 

(iii) A report of examination, super-
visory correspondence, an investiga-
tory file compiled by the OCC or OTS 
in connection with an investigation, 
and any internal agency memorandum, 
whether the information is in the pos-
session of the OCC or some other indi-
vidual or entity; 

(iv) Confidential OCC information ob-
tained by a third party or otherwise in-
corporated in the records of a third 
party, including another government 
agency; 

(v) Testimony from, or an interview 
with, a current or former OCC em-
ployee, officer, or agent or a former 
OTS employee, officer, or agent con-
cerning information acquired by that 
person in the course of his or her per-
formance of official duties with the 
OCC or OTS or due to that person’s of-
ficial status at the OCC or OTS; and 

(vi) Confidential information relating 
to operating and no longer operating 
national banks, Federal savings asso-
ciations, and savings and loan holding 
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companies as well as their subsidiaries 
and their affiliates. 

(2) Is the property of the Comp-
troller. 

(c) Relevant means could contribute 
substantially to the resolution of one 
or more specifically identified issues in 
the case. 

(d) Show a compelling need means, in 
support of a request for testimony, 
demonstrate with as much detail as is 
necessary under the circumstances, 
that the requested information is rel-
evant and that the relevant material 
contained in the testimony is not 
available from any other source. 
Sources, without limitation, include 
the books and records of other persons 
or entities and non-public OCC records 
that have been, or might be, released. 

(e) Supervised entity includes a na-
tional bank or Federal savings associa-
tion, a subsidiary of a national bank or 
Federal savings association, or a Fed-
eral branch or agency of a foreign bank 
licensed by the OCC as defined under 12 
CFR 28.11(g) and (h), or any other enti-
ty supervised by the OCC. 

(f) Testimony means an interview or 
sworn testimony on the record. 

[60 FR 57322, Nov. 15, 1995, as amended at 63 
FR 62929, Nov. 10, 1998; 64 FR 29216, June 1, 
1999; 75 FR 75576, Dec. 3, 2010; 76 FR 43562, 
July 21, 2011] 

§ 4.33 Requirements for a request of 
records or testimony. 

(a) Generally—(1) Form of request. A 
person seeking non-public OCC infor-
mation must submit a request in writ-
ing to the OCC. The requester must ex-
plain, in as detailed a description as is 
necessary under the circumstances, the 
bases for the request and how the re-
quested non-public OCC information 
relates to the issues in the lawsuit or 
matter. 

(2) Expedited request. A requester 
seeking a response in less than 60 days 
must explain why the request was not 
submitted earlier and why the OCC 
should expedite the request. 

(3) Request arising from adversarial 
matters. Where the requested informa-
tion is to be used in connection with an 
adversarial matter: 

(i) The OCC generally will require 
that the lawsuit or administrative ac-

tion has been filed before it will con-
sider the request; 

(ii) The request must include: 
(A) A copy of the complaint or other 

pleading setting forth the assertions in 
the case; 

(B) The caption and docket number 
of the case; 

(C) The name, address, and phone 
number of counsel to each party in the 
case; and 

(D) A description of any prior judicial 
decisions or pending motions in the 
case that may bear on the asserted rel-
evance of the requested information; 

(iii) The request must also: 
(A) Show that the information is rel-

evant to the purpose for which it is 
sought; 

(B) Show that other evidence reason-
ably suited to the requester’s needs is 
not available from any other source; 

(C) Show that the need for the infor-
mation outweighs the public interest 
considerations in maintaining the con-
fidentiality of the OCC information 
and outweighs the burden on the OCC 
to produce the information; 

(D) Explain how the issues in the 
case and the status of the case warrant 
that the OCC allow disclosure; and 

(E) Identify any other issue that may 
bear on the question of waiver of privi-
lege by the OCC. 

(b) Request for records. If the request 
is for a record, the requester must ade-
quately describe the record or records 
sought by type and date. 

(c) Request for testimony—(1) Gen-
erally. A requester seeking testimony: 

(i) Must show a compelling need for 
the requested information; and 

(ii) Should request OCC testimony 
with sufficient time to obtain the testi-
mony in deposition form. 

(2) Trial or hearing testimony. A re-
quester seeking testimony at a trial or 
hearing must show that a deposition 
would not suffice. 

§ 4.34 Where to submit a request. 
(a) A request for non-public OCC infor-

mation. A person requesting informa-
tion under this subpart, requesting au-
thentication of a record under § 4.39(d), 
or submitting a notification of the 
issuance of a subpoena or compulsory 
process under § 4.37, shall send the re-
quest or notification to: Office of the 
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Comptroller of the Currency, 400 7th 
Street, SW., Washington, DC 20219, At-
tention: Director, Litigation Division. 

(b) Combined requests for non-public 
and other OCC information. A person re-
questing public OCC information and 
non-public OCC information under this 
subpart may submit a combined re-
quest for both to the address in para-
graph (a) of this section. If a requester 
decides to submit a combined request 
under this section, the OCC will proc-
ess the combined request under this 
subpart and not under subpart B of this 
part (FOIA). 

(c) Request by government agencies. A 
request made pursuant to § 4.37(c) must 
be submitted: 

(1) In a civil action, to the Director 
of the OCC’s Litigation Division at the 
Washington office; or 

(2) In a criminal action, to the appro-
priate district counsel or the Director 
of the OCC’s Enforcement Division at 
the Washington office. 

[60 FR 57322, Nov. 15, 1995, as amended at 64 
FR 29216, June 1, 1999; 79 FR 15641, Mar. 21, 
2014; 85 FR 42640, July 14, 2020] 

§ 4.35 Consideration of requests. 
(a) In general—(1) OCC discretion. The 

OCC decides whether to release non- 
public OCC information based on its 
weighing of all appropriate factors in-
cluding the requestor’s fulfilling of the 
requirements enumerated in § 4.33. 
Each decision is at the sole discretion 
of the Comptroller or the Comptroller’s 
delegate and is a final agency decision. 
OCC action on a request for non-public 
OCC information exhausts administra-
tive remedies for discovery of the in-
formation. 

(2) Bases for denial. The OCC may 
deny a request for non-public OCC in-
formation for reasons that include the 
following: 

(i) The requester was unsuccessful in 
showing that the information is rel-
evant to the pending matter; 

(ii) The requester seeks testimony 
and the requestor did not show a com-
pelling need for the information; 

(iii) The request arises from an ad-
versarial matter and other evidence 
reasonably suited to the requester’s 
need is available from another source; 

(iv) A lawsuit or administrative ac-
tion has not yet been filed and the re-

quest was made in connection with po-
tential litigation; 

(v) The production of the information 
would be contrary to the public inter-
est or unduly burdensome to the OCC; 
or 

(vi) When prohibited by law. 
(3) Additional information. A requester 

must submit a complete request. The 
OCC may require the requester to pro-
vide additional information to com-
plete a request. Consistent with the 
purposes stated in § 4.31, the OCC may 
inquire into the circumstances of any 
case underlying the request and rely on 
sources of information other than the 
requester, including other parties. 

(4) Time required by the OCC to re-
spond. The OCC generally will process 
requests in the order in which they are 
received. The OCC will notify the re-
quester in writing of the final decision. 
Absent exigent or unusual cir-
cumstances, the OCC will respond to a 
request within 60 days from the date 
that the OCC receives a request that it 
deems a complete request. Consistent 
with § 4.33(a)(2), the OCC weighs a re-
quest to respond to provide informa-
tion in less than 60 days against the 
unfairness to other requesters whose 
pending requests may be delayed and 
the burden imposed on the OCC by the 
expedited processing. 

(5) Notice to subject national banks and 
Federal savings associations. Following 
receipt of a request for non-public OCC 
information, the OCC generally noti-
fies the national bank or Federal sav-
ings association that is the subject of 
the requested information, unless the 
OCC, in its discretion, determines that 
to do so would advantage or prejudice 
any of the parties in the matter at 
issue. 

(b) Testimony. (1) The OCC generally 
will not authorize a current OCC em-
ployee to provide expert or opinion evi-
dence for a private party. 

(2) The OCC may restrict the scope of 
any authorized testimony and may act 
to ensure that the scope of testimony 
given by the OCC employee adheres to 
the scope authorized by the OCC. 

(3) Once a request for testimony has 
been submitted, and before the re-
quested testimony occurs, a party to 
the relevant case, who did not join in 
the request and who wishes to question 
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the witness beyond the scope of testi-
mony sought by the request, shall 
timely submit the party’s own request 
for OCC information pursuant to this 
subpart. 

(4) The OCC may offer the requester 
the employee’s written declaration in 
lieu of testimony. 

(c) Release of non-public OCC informa-
tion by others. In appropriate cases, the 
OCC may respond to a request for in-
formation by authorizing a party to 
the case who is in possession of non- 
public OCC information to release the 
information to the requester. An OCC 
authorization to release records does 
not preclude the party in possession 
from asserting its own privilege, argu-
ing that the records are not relevant, 
or asserting any other argument for 
which it has standing to protect the 
records from release. 

[60 FR 57322, Nov. 15, 1995, 75 FR 75576, Dec. 
3, 2010; 76 FR 43563, July 21, 2011] 

§ 4.36 Disclosure of non-public OCC in-
formation. 

(a) Discretionary disclosure of non-pub-
lic OCC information. The OCC may 
make non-public OCC information 
available to a supervised entity and to 
other persons, that in the sole discre-
tion of the Comptroller may be nec-
essary or appropriate, without a re-
quest for records or testimony. 

(b) OCC policy. It is the OCC’s policy 
regarding non-public OCC information 
that such information is confidential 
and privileged. Accordingly, the OCC 
will not normally disclose this infor-
mation to third parties. 

(c) Conditions and limitations. The 
OCC may impose any conditions or lim-
itations on disclosures under this sec-
tion, including the restrictions on dis-
semination contained in § 4.38, that it 
determines are necessary to effect the 
purposes of this section. 

(d) Unauthorized disclosures prohibited. 
All non-public OCC information re-
mains the property of the OCC. No su-
pervised entity, government agency, 
person, or other party to whom the in-
formation is made available, or any of-
ficer, director, employee, or agent 
thereof, may disclose non-public OCC 
information without the prior written 
permission of the OCC, except in pub-
lished statistical material that does 

not disclose, either directly or when 
used in conjunction with other publicly 
available information, the affairs of 
any individual, corporation, or other 
entity. Except as authorized by the 
OCC, no person obtaining access to 
non-public OCC information under this 
section may make a copy of the infor-
mation and no person may remove non- 
public OCC information from the prem-
ises of the institution, agency, or other 
party in authorized possession of the 
information. 

[63 FR 62929, Nov. 10, 1998, as amended at 64 
FR 29216, June 1, 1999] 

§ 4.37 Persons and entities with access 
to OCC information; prohibition on 
dissemination. 

(a) Current and former OCC employees 
or agents; former OTS employees or 
agents—(1) Generally. Except as author-
ized by this subpart or otherwise by the 
OCC, no current or former OCC em-
ployee or agent or former OTS em-
ployee or agent, may, in any manner, 
disclose or permit the disclosure of any 
non-public OCC information to anyone 
other than an employee or agent of the 
Comptroller for use in the performance 
of OCC duties. 

(2) Duty of person served. Any current 
or former OCC employee or agent or 
former OTS employee or agent, subpoe-
naed or otherwise requested to provide 
information covered by this subpart 
must immediately notify the OCC as 
provided in this paragraph. The OCC 
may intervene, attempt to have the 
compulsory process withdrawn, and 
register appropriate objections when a 
current or former OCC employee or 
agent or former OTS employee or 
agent, receives a subpoena and the sub-
poena requires the current or former 
employee or agent to appear or produce 
OCC information. If necessary, the cur-
rent or former employee or agent must 
appear as required and respectfully de-
cline to produce the information 
sought, citing this subpart as authority 
and United States ex rel. Touhy v. 
Ragen, 340 U.S. 462 (1951). The current 
or former OCC employee or agent or 
former OTS employee or agent, must 
immediately notify the OCC if subpoe-
naed or otherwise asked for non-public 
OCC information: 
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(i) In a civil action, by notifying the 
Director of the OCC’s Litigation Divi-
sion at the Washington office; or 

(ii) In a criminal action, by notifying 
the appropriate district counsel for 
current and former district employees 
or agents; or the Director of the OCC’s 
Enforcement Division at the Wash-
ington office, for current and former 
Washington employees or agents and 
former OTS employees or agents. 

(b) Non-OCC employees or entities—(1) 
Generally. (i) Without OCC approval, no 
person, national bank, Federal savings 
association, or other entity, including 
one in lawful possession of non-public 
OCC information under paragraph (b)(2) 
of this section, may disclose informa-
tion covered by this subpart in any 
manner, except: 

(A) After the requester has sought 
the information from the OCC pursuant 
to the procedures set forth in this sub-
part; and 

(B) As ordered by a Federal court in 
a judicial proceeding in which the OCC 
has had the opportunity to appear and 
oppose discovery. 

(ii) Any person who discloses or uses 
non-public OCC information except as 
expressly permitted by the Comptroller 
of the Currency or as ordered by a Fed-
eral court, under paragraph (b)(1)(i) of 
this section, may be subject to the pen-
alties provided in 18 U.S.C. 641. 

(2) Exception for national banks and 
Federal savings associations. When nec-
essary or appropriate for business pur-
poses, a national bank, Federal savings 
association, or holding company, or 
any director, officer, or employee 
thereof, may disclose non-public OCC 
information, including information 
contained in, or related to, OCC reports 
of examination, to a person or organi-
zation officially connected with the 
bank or Federal savings association as 
officer, director, employee, attorney, 
auditor, or independent auditor. A na-
tional bank, Federal savings associa-
tion, or holding company or a director, 
officer, or employee thereof, may also 
release non-public OCC information to 
a consultant under this paragraph if 
the consultant is under a written con-
tract to provide services to the bank or 
Federal savings association and the 
consultant has a written agreement 

with the bank or Federal savings asso-
ciation in which the consultant: 

(i) States its awareness of, and agree-
ment to abide by, the prohibition on 
the dissemination of non-public OCC 
information contained in paragraph 
(b)(1) of this section; and 

(ii) Agrees not to use the non-public 
OCC information for any purpose other 
than as provided under its contract to 
provide services to the bank or Federal 
savings association. 

(3) Duty of person or entity served. Any 
person, national bank, Federal savings 
association, or other entity served with 
a request, subpoena, order, motion to 
compel, or other judicial or adminis-
trative process to provide non-public 
OCC information shall: 

(i) Immediately notify the Director 
of the OCC’s Litigation Division at the 
Washington, DC office and inform the 
Director of all relevant facts, including 
the documents and information re-
quested, so that the OCC may inter-
vene in the judicial or administrative 
action if appropriate; 

(ii) Inform the requester of the sub-
stance of these rules and, in particular, 
of the obligation to follow the request 
procedures in §§ 4.33 and 4.34; and 

(iii) At the appropriate time, inform 
the court or tribunal that issued the 
process of the substance of these rules. 

(4) Actions of the OCC following notice 
of service. Following receipt of notice 
pursuant to paragraph (b)(3) of this sec-
tion, the OCC may direct the requester 
to comply with §§ 4.33 and 4.34, inter-
vene in the judicial or administrative 
action, attempt to have the compul-
sory process withdrawn, or register 
other appropriate objections. 

(5) Return of records. The OCC may re-
quire any person in possession of OCC 
records to return the records to the 
OCC. 

(c) Disclosure to government agencies. 
When not prohibited by law, the Comp-
troller may make available to the 
Board of Governors of the Federal Re-
serve System, the Federal Deposit In-
surance Corporation, and, in the Comp-
troller’s sole discretion, to certain 
other government agencies of the 
United States and foreign govern-
ments, state agencies with authority 
to investigate violations of criminal 
law, and state bank and state savings 
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association regulatory agencies, a copy 
of a report of examination, testimony, 
or other non-public OCC information 
for their use, when necessary, in the 
performance of their official duties. All 
non-public OCC information made 
available pursuant to this paragraph is 
OCC property, and the OCC may condi-
tion its use on appropriate confiden-
tiality protections, including the 
mechanisms identified in § 4.38. 

(d) Intention of OCC not to waive 
rights. The possession by any of the en-
tities or individuals described in para-
graphs (a), (b), and (c) of this section of 
non-public OCC information does not 
constitute a waiver by the OCC of its 
right to control, or impose limitations 
on, the subsequent use and dissemina-
tion of the information. 

[60 FR 57322, Nov. 15, 1995. Redesignated and 
amended at 63 FR 62929, Nov. 10, 1998; 64 FR 
29217, June 1, 1999; 75 FR 75576, Dec. 3, 2010; 76 
FR 43563, July 21, 2011; 85 FR 42640, July 14, 
2020] 

§ 4.38 Restrictions on dissemination of 
released information. 

(a) Records. The OCC may condition a 
decision to release non-public OCC in-
formation on entry of a protective 
order by the court or administrative 
tribunal presiding in the particular 
case or, in non-adversarial matters, on 
a written agreement of confidentiality. 
In a case in which a protective order 
has already been entered, the OCC may 
condition approval for release of non- 
public OCC information upon the inclu-
sion of additional or amended provi-
sions in the protective order. The OCC 
may authorize a party who obtained 
records for use in one case to provide 
them to another party in another case. 

(b) Testimony. The OCC may condi-
tion its authorization of deposition tes-
timony on an agreement of the parties 
to appropriate limitations, such as an 
agreement to keep the transcript of the 
testimony under seal or to make the 
transcript available only to the par-
ties, the court, and the jury. Upon re-
quest or on its own initiative, the OCC 
may allow use of a transcript in other 
litigation. The OCC may require the re-
quester, at the requester’s expense, to 
furnish the OCC with a copy of the 
transcript. The OCC employee whose 
deposition was transcribed does not 

waive his or her right to review the 
transcript and to note errors. 

[60 FR 57322, Nov. 15, 1995. Redesignated at 63 
FR 62929, Nov. 10, 1998] 

§ 4.39 Notification of parties and pro-
cedures for sharing and using OCC 
records in litigation. 

(a) Responsibility of litigants to notify 
parties of a request for testimony. Upon 
submitting a request to the OCC for 
the testimony of an OCC employee or 
former OCC or OTS employee, the re-
quester shall notify all other parties to 
the case that a request has been sub-
mitted. 

(b) Responsibility of litigants to share 
released records. The requester shall 
promptly notify other parties to a case 
of the release of non-public OCC infor-
mation obtained pursuant to this sub-
part, and, upon entry of a protective 
order, shall provide copies of OCC in-
formation, including OCC information 
obtained pursuant to § 4.15, to the other 
parties. 

(c) Retrieval and destruction of released 
records. At the conclusion of an action: 

(1) The requester shall retrieve any 
non-public OCC information from the 
court’s file as soon as the court no 
longer requires the information; 

(2) Each party shall destroy the non- 
public OCC information covered by the 
protective order; and 

(3) Each party shall certify to the 
OCC that the non-public OCC informa-
tion covered by the protective order 
has been destroyed. 

(d) Authentication for use as evidence. 
Upon request, the OCC authenticates 
released records to facilitate their use 
as evidence. Requesters who require 
authenticated records or certificates of 
nonexistence of records should, as 
early as possible, request certificates 
from the OCC’s Litigation Division 
pursuant to § 4.34(a). 

[60 FR 57322, Nov. 15, 1995. Redesignated at 63 
FR 62929, Nov. 10, 1998; 76 FR 43563, July 21, 
2011] 

§ 4.40 Fees for services. 
(a) Fees for records search, copying, 

and certification. The requester shall 
pay a fee to the OCC, or to a commer-
cial copier under contract to the OCC, 
for any records search, copying, or cer-
tification in accordance with the 
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standards specified in § 4.17. The OCC 
may require a requester to remit pay-
ment prior to providing the requested 
information. 

(b) Witness fees and mileage. A person 
whose request for testimony of a cur-
rent OCC employee is approved shall, 
upon completion of the testimonial ap-
pearance, tender promptly to the OCC 
payment for the witness fees and mile-
age. The litigant shall compute these 
amounts in accordance with 28 U.S.C. 
1821. A litigant whose request for testi-
mony of a former OCC employee is ap-
proved shall tender promptly to the 
witness any witness fees or mileage due 
in accordance with 28 U.S.C. 1821. 

[60 FR 57322, Nov. 15, 1995. Redesignated at 63 
FR 62929, Nov. 10, 1998] 

APPENDIX A TO SUBPART C OF PART 4— 
MODEL STIPULATION FOR PROTEC-
TIVE ORDER AND MODEL PROTECTIVE 
ORDER 

I. MODEL STIPULATION 

CASE CAPTION 

Model Stipulation for Protective Order 

Whereas, counsel for ______ have applied to 
the Comptroller of the Currency (hereinafter 
‘‘Comptroller’’) pursuant to 12 CFR part 4, 
Subpart C, for permission to have made 
available, in connection with the captioned 
action, certain records; and 

Whereas, such records are deemed by the 
Comptroller to be confidential and privi-
leged, pursuant to 12 U.S.C. 481, 1463(a)(1), 
1464(a)(1) and 1464(d)(1)(B)(i); 5 U.S.C. 
552(b)(8); 18 U.S.C. 641, 1906; and 12 CFR 4.12, 
and part 4, Subpart C; and 

Whereas, following consideration by the 
Comptroller of the application of the above 
described party, the Comptroller has deter-
mined that the particular circumstances of 
the captioned action warrant making certain 
possibly relevant records as denoted in ap-
pendix ‘‘A’’ to this Stipulation [records to be 
specified by type and date] available to the 
parties in this action, provided that appro-
priate protection of their confidentiality can 
be secured; 

Therefore, it is hereby stipulated by and 
between the parties hereto, through their re-
spective attorneys that they will be bound 
by the following protective order which may 
be entered by the Court without further no-
tice. 

Dated this ______ day of _______, 19__. 

llllllllllllllllllllllll

Attorney for Plaintiff 

llllllllllllllllllllllll

Attorney for Defendant 

II. MODEL PROTECTIVE ORDER 

CASE CAPTION 

Model Protective Order 

Whereas, counsel for ______ have applied to 
the Comptroller of the Currency (hereinafter 
Comptroller’’) pursuant to 12 CFR part 4, 
Subpart C, for permission to have made 
available, in connection with the captioned 
action, certain records; and 

Whereas, such records are deemed by the 
Comptroller to be confidential and privi-
leged, pursuant to 12 U.S.C. 481, 1463(a)(1), 
1464(a)(1) and 1464(d)(1)(B)(i); 5 U.S.C. 
552(b)(8); 18 U.S.C. 641, 1906; and 12 CFR 4.12, 
and part 4, Subpart C; 

Whereas, following consideration by the 
Comptroller of the application of the above 
described party, the Comptroller has deter-
mined that the particular circumstances of 
the captioned action warrant making certain 
possibly relevant records available to the 
parties in this action, provided that appro-
priate protection of their confidentiality can 
be secured; 

Now, Therefore, it is Ordered That: 
1. The records, as denoted in appendix ‘‘A’’ 

to the Stipulation for this Protective Order, 
upon being furnished [or released for use] by 
the Comptroller, shall be disclosed only to 
the parties to this action, their counsel, and 
the court [and the jury]. 

2. The parties to this action and their 
counsel shall keep such records and any in-
formation contained in such records con-
fidential and shall in no way divulge the 
same to any person or entity, except to such 
experts, consultants and non-party witnesses 
to whom the records and their contents shall 
be disclosed, solely for the purpose of prop-
erly preparing for and trying the action. 

3. No person to whom information and 
records covered by this Order are disclosed 
shall make any copies or otherwise use such 
information or records or their contents for 
any purpose whatsoever, except in connec-
tion with this action. 

4. Any party or other person who wishes to 
use the information or records or their con-
tents in any other action shall make a sepa-
rate application to the Comptroller pursuant 
to 12 CFR part 4, Subpart C. 

5. Should any records covered by this Order 
be filed with the Court or utilized as exhibits 
at depositions in the captioned action, or 
should information or records or their con-
tents covered by this Order be disclosed in 
the transcripts of depositions or the trial in 
the captioned action, such records, exhibits 
and transcripts shall be filed in sealed enve-
lopes or other sealed containers marked with 
the title of this action, identifying each doc-
ument and article therein and bearing a 
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statement substantially in the following 
form: 

CONFIDENTIAL 

Pursuant to the Order of the Court dated 
______ this envelope containing the above- 
identified papers filed by (the name of the 
party) is not to be opened nor the contents 
thereof displayed or revealed except to the 
parties to this action or their counsel or by 
further Order of the Court. 

6. FOR JURY TRIAL: Any party offering 
any of the records into evidence shall offer 
only those pages, or portions thereof, that 
are relevant and material to the issues to be 
decided in the action and shall block out any 
portion of any page that contains informa-
tion not relevant or material. Furthermore, 
the name of any person or entity contained 
on any page of the records who is not a party 
to this action, or whose name is not other-
wise relevant or material to the action, shall 
be blocked out prior to the admission of such 
page into evidence. Any disagreement re-
garding what portion of any page that should 
be blocked out in this manner shall be re-
solved by the Court in camera, and the Court 
shall decide its admissibility into evidence. 

7. At the conclusion of this action, all par-
ties shall certify to the Comptroller that the 
records covered by this Order have been de-
stroyed. Furthermore, counsel for ______, 
pursuant to 12 CFR 4.39(c), shall retrieve any 
records covered by this Order that may have 
been filed with the Court. 

So Ordered: 
llllllllllllllllllllllll

Judge 
Date 

[60 FR 57322, Nov. 15, 1995, as amended at 64 
FR 29217, June 1, 1999] 

Subpart D—Minority- , Women- , 
and Individuals With Disabil-
ities-Owned Business Con-
tracting Outreach Program; 
Contracting for Goods and 
Services 

§ 4.61 Purpose. 
Pursuant to the Financial Institu-

tions Reform, Recovery, and Enforce-
ment Act of 1989, Sec. 1216(c), Pub. L. 
101–73, 103 Stat. 183, 529 (12 U.S.C. 
1833e(c)) and consistent with the Reha-
bilitation Act of 1973, as amended (29 
U.S.C. 701 et seq.), this subpart estab-
lishes the OCC Minority- , Women- , 
and Individuals with Disabilities- 
Owned Business Contracting Outreach 
Program (Outreach Program). The Out-
reach Program is intended to ensure 

that firms owned and operated by mi-
norities, women, and individuals with 
disabilities have the opportunity to 
participate, to the maximum extent 
possible, in all contracting activities of 
the OCC. 

§ 4.62 Definitions. 

(a) Minority- and/or women-owned 
(small and large) businesses and entities 
owned by minorities and women (MWOB) 
means firms at least 51 percent uncon-
ditionally-owned by one or more mem-
bers of a minority group or by one or 
more women who are citizens of the 
United States. In the case of publicly- 
owned companies, at least 51 percent of 
each class of voting stock must be un-
conditionally-owned by one or more 
members of a minority group or by one 
or more women who are citizens of the 
United States. In the case of a partner-
ship, at least 51 percent of the partner-
ship interest must be unconditionally- 
owned by one or more members of a 
minority group or by one or more 
women who are citizens of the United 
States. Additionally, for the foregoing 
cases, the management and daily busi-
ness operations must be controlled by 
one or more such individuals. 

(b) Minority means any African Amer-
ican, Native American (i.e., American 
Indian, Eskimo, Aleut and Native Ha-
waiian), Hispanic American, Asian-Pa-
cific American, or Subcontinent-Asian 
American. 

(c) Individual with disabilities-owned 
(small and large) businesses and entities 
owned by individuals with disabilities 
(IDOB) means firms at least 51 percent 
unconditionally-owned by one or more 
members who are individuals with dis-
abilities and citizens of the United 
States. In the case of publicly-owned 
companies, at least 51 percent of each 
class of voting stock must be uncondi-
tionally-owned by one or more mem-
bers who are individuals with disabil-
ities and who are citizens of the United 
States. In the case of a partnership, at 
least 51 percent of the partnership in-
terest must be unconditionally-owned 
by one or more members who are indi-
viduals with disabilities and citizens of 
the United States. Additionally, for the 
foregoing cases, the management and 
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daily business operations must be con-
trolled by one or more such individ-
uals. 

(d) Individual with disabilities means 
any person who has a physical or men-
tal impairment that substantially lim-
its one or more of such person’s major 
life activities, has a record of such an 
impairment, or is regarded as having 
such an impairment. For purposes of 
this part, it does not include an indi-
vidual who is currently engaging in the 
illegal use of drugs nor an individual 
who has a currently contagious disease 
or infection and who, by reason of such 
disease or infection, would constitute a 
direct threat to the health or safety of 
other individuals or who, by reason of 
the currently contagious disease or in-
fection, is unable to perform the duties 
of the job as defined by the IDOB. 

(e) Unconditional ownership means 
ownership that is not subject to condi-
tions or similar arrangements which 
cause the benefits of the Outreach Pro-
gram to accrue to persons other than 
the participating MWOB or IDOB. 

§ 4.63 Policy. 
The OCC’s policy is to ensure that 

MWOBs and IDOBs have the oppor-
tunity to participate, to the maximum 
extent possible, in contracts awarded 
by the OCC. The OCC awards contracts 
consistent with the principles of full 
and open competition and best value 
acquisition, and with the concept of 
contracting for agency needs at the 
lowest practicable cost. The OCC en-
sures that MWOBs and IDOBs have the 
opportunity to participate fully in all 
contracting activities that the OCC en-
ters into for goods and services, wheth-
er generated by the headquarters office 
in Washington, DC, or any other office 
of the OCC. Contracting opportunities 
may include small purchase awards, 
contracts above the small purchase 
threshold, and delivery orders issued 
against other governmental agency 
contracts. 

§ 4.64 Promotion. 
(a) Scope. The OCC, under the direc-

tion of the Deputy Comptroller for Re-
source Management, engages in pro-
motion and outreach activities de-
signed to identify MWOBs and IDOBs 
capable of providing goods and services 

needed by the OCC, to facilitate inter-
action between the OCC and the 
MWOBs and IDOBs community, and to 
indicate the OCC’s commitment to 
doing business with that community. 
The Outreach Program is designed to 
facilitate OCC’s participation in busi-
ness promotion events sponsored by 
other government agencies and at-
tended by minorities, women and indi-
viduals with disabilities. Once the OCC 
has identified a prospective partici-
pant, it will assist the minority- or 
women-owned business or individual 
with disabilities-owned business in un-
derstanding the OCC’s needs and con-
tracting process. 

(b) Outreach activities. OCC’s Out-
reach Program includes the following: 

(1) Obtaining various lists and direc-
tories of MWOBs and IDOBs main-
tained by government agencies; 

(2) Contacting appropriate firms for 
participation in the OCC’s Outreach 
Program; 

(3) Participating in business pro-
motion events comprised of or attended 
by MWOBs and IDOBs to explain OCC 
contracting opportunities and to ob-
tain names of potential MWOBs and 
IDOBs; 

(4) Ensuring that the OCC con-
tracting staff understands and actively 
promotes this Outreach Program; and 

(5) Registering MWOBs and IDOBs in 
the Department of the Treasury’s data-
base to facilitate their participation in 
the competitive procurement process 
for OCC contracts. This database is 
used by OCC procurement staff to iden-
tify firms to be solicited for OCC pro-
curements. 

§ 4.65 Certification. 
(a) Objective. To preserve the integ-

rity and foster the Outreach Program’s 
objectives, each prospective MWOB or 
IDOB must demonstrate that it meets 
the ownership and control require-
ments for participation in the Out-
reach Program. 

(b) MWOB. A prospective MWOB may 
demonstrate its eligibility for partici-
pation in the Outreach Program by: 

(1) Submitting a valid MWOB certifi-
cation received from another govern-
ment agency whose definition of 
MWOB is substantially similar to that 
specified in § 4.62(a); 
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(2) Self-certifying MWOB ownership 
status by filing with the OCC a com-
pleted and signed certification form as 
prescribed by the Federal Acquisition 
Regulation, 48 CFR 53.301–129; or 

(3) Submitting a valid MWOB certifi-
cation received from the Small Busi-
ness Administration. 

(c) IDOB. A prospective IDOB may 
demonstrate its eligibility for partici-
pation in the Outreach Program by: 

(1) Submitting a valid IDOB certifi-
cation received from another govern-
ment agency whose definition of IDOB 
is substantially similar to that speci-
fied in § 4.62(c); or 

(2) Self-certifying IDOB ownership 
status by filing with the OCC a com-
pleted and signed certification as pre-
scribed in the Federal Acquisition Reg-
ulation, 48 CFR 53.301–129, and adding 
an additional certifying statement to 
read as follows: 

I certify that I am an individual with dis-
abilities as defined in 12 CFR 4.62(d), and 
that my firm, (Name of Firm) qualifies as an 
individual with disabilities-owned business 
as defined in 12 CFR 4.62(c). 

§ 4.66 Oversight and monitoring. 

The Deputy Comptroller for Resource 
Management shall appoint an Outreach 
Program Manager, who shall appoint 
an Outreach Program Specialist. The 
Outreach Program Manager is pri-
marily responsible for program advo-
cacy, oversight and monitoring. 

Subpart E—One-Year Restrictions 
on Post-Employment Activities 
of Senior Examiners 

SOURCE: 70 FR 69637, Nov. 17, 2005, unless 
otherwise noted. 

§ 4.72 Scope and purpose. 

This subpart describes those OCC ex-
aminers who are subject to the post- 
employment restrictions set forth in 
section 10(k) of the Federal Deposit In-
surance Act (FDI Act) (12 U.S.C. 
1820(k)) and implements those restric-
tions for officers and employees of the 
OCC. 

§ 4.73 Definitions. 

For purposes of this subpart: 

Bank holding company means any 
company that controls a bank (as pro-
vided in section 2 of the Bank Holding 
Company Act of 1956 (12 U.S.C. 1841 et 
seq.)). 

Consultant. For purposes of this sub-
part, a consultant for a national bank, 
savings association, bank holding com-
pany, savings and loan holding com-
pany, or other company shall include 
only an individual who works directly 
on matters for, or on behalf of, such 
bank, savings association, bank hold-
ing company, savings and loan holding 
company, or other company. 

Control has the meaning given in sec-
tion 2 of the Bank Holding Company 
Act (12 U.S.C. 1841(a)) or in section 10 
of the Home Owners’ Loan Act (12 
U.S.C. 1467a), as applicable under the 
circumstances. For purposes of this 
subpart, a foreign bank shall be deemed 
to control any branch or agency of the 
foreign bank. 

Depository institution has the meaning 
given in section 3 of the FDI Act (12 
U.S.C. 1813(c)). For purposes of this 
subpart, a depository institution in-
cludes an uninsured branch or agency 
of a foreign bank, if such branch or 
agency is located in any State. 

Federal Reserve means the Board of 
Governors of the Federal Reserve Sys-
tem and the Federal Reserve Banks. 

Foreign bank means any foreign bank 
or company described in section 8(a) of 
the International Banking Act of 1978 
(12 U.S.C. 3106(a)). 

Insured depository institution has the 
meaning given in section 3 of the FDI 
Act (12 U.S.C. 1813(c)(2)). 

National bank means a national bank-
ing association or a Federal branch or 
agency of a foreign bank. 

Savings association has the meaning 
given in section 3 of the FDI Act (12 
U.S.C. 1813(b)(1)). 

Savings and loan holding company 
means any company that controls a 
savings association or any other com-
pany that is a savings and loan holding 
company (as provided in section 10 of 
the Home Owners’ Loan Act (12 U.S.C. 
1467a)). 

Senior examiner. For purposes of this 
subpart, an officer or employee of the 
OCC is considered to be the ‘‘senior ex-
aminer’’ for a particular national bank 
or savings association if— 
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(1) The officer or employee has been 
authorized by the OCC to conduct ex-
aminations on behalf of the OCC; 

(2) The officer or employee has been 
assigned continuing, broad, and lead 
responsibility for examining the na-
tional bank or savings association; and 

(3) The officer’s or employee’s re-
sponsibilities for examining the na-
tional bank or savings association— 

(i) Represent a substantial portion of 
the officer’s or employee’s assigned re-
sponsibilities; and 

(ii) Require the officer or employee 
to interact routinely with officers or 
employees of the national bank or sav-
ings association, or its affiliates.’’ 

[70 FR 69637, Nov. 17, 2005, as amended at 76 
FR 43563, July 21, 2011] 

§ 4.74 One-year post-employment re-
strictions. 

An officer or employee of the OCC 
who serves as the senior examiner of a 
national bank or savings association 
for two or more months during the last 
twelve months of such individual’s em-
ployment with the OCC may not, with-
in one year after leaving the employ-
ment of the OCC, knowingly accept 
compensation as an employee, officer, 
director or consultant from the na-
tional bank, savings association, or 
any company (including a bank holding 
company or savings and loan holding 
company) that controls the national 
bank or savings association. 

[76 FR 43564, July 21, 2011] 

§ 4.75 Waivers. 
The post-employment restrictions set 

forth in section 10(k) of the FDI Act (12 
U.S.C. 1820(k)) and § 4.74 do not apply to 
any officer or employee of the OCC, or 
any former officer or employee of the 
OCC, if the Comptroller of the Cur-
rency certifies, in writing and on a 
case-by-case basis, that granting the 
individual a waiver of the restrictions 
would not affect the integrity of the 
OCC’s supervisory program. 

[76 FR 43564, July 21, 2011] 

§ 4.76 Penalties. 
(a) Penalties under section 10(k) of FDI 

Act (12 U.S.C. 1820(k)). If a senior exam-
iner of a national bank or savings asso-
ciation, after leaving the employment 

of the OCC, accepts compensation as an 
employee, officer, director, or consult-
ant from that bank, savings associa-
tion, or any company (including a bank 
holding company or savings and loan 
holding company) that controls that 
bank or savings association in viola-
tion of § 4.74, then the examiner shall, 
in accordance with section 10(k)(6) of 
the FDI Act (12 U.S.C. 1820(k)(6)), be 
subject to one of the following pen-
alties— 

(1) An order— 
(i) Removing the individual from of-

fice or prohibiting the individual from 
further participation in the affairs of 
the relevant national bank, savings as-
sociation, bank holding company, sav-
ings and loan holding company, or 
other company that controls such in-
stitution for a period of up to five 
years; and 

(ii) Prohibiting the individual from 
participating in the affairs of any in-
sured depository institution for a pe-
riod of up to five years; or 

(2) A civil monetary penalty of not 
more than $250,000. 

(b) Enforcement by appropriate Federal 
banking agency. Violations of § 4.74 
shall be administered or enforced by 
the appropriate Federal banking agen-
cy for the depository institution or de-
pository institution holding company 
that provided compensation to the 
former senior examiner. For purposes 
of this paragraph, the appropriate Fed-
eral banking agency for a company 
that is not a depository institution or 
depository institution holding com-
pany shall be the Federal banking 
agency that formerly employed the 
senior examiner. 

(c) Scope of prohibition orders. Any 
senior examiner who is subject to an 
order issued under paragraph (a) of this 
section shall, as required by 12 U.S.C. 
1820(k)(6)(B), be subject to paragraphs 
(6) and (7) of section 8(e) of the FDI Act 
(12 U.S.C. 1818(e)(6)–(7)) in the same 
manner and to the same extent as a 
person subject to an order issued under 
section 8(e). 

(d) Procedures. The procedures appli-
cable to actions under paragraph (a) of 
this section are provided in section 
10(k)(6) of the FDI Act (12 U.S.C. 
1820(k)(6)) and in 12 CFR part 19. 
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12 CFR Ch. I (1–1–23 Edition) § 4.81 

36 Government agencies issue regulations 
that generally have the force and effect of 
law. Such regulations generally take effect 
only after the agency proposes the regula-
tion to the public and responds to comments 
on the Proposal in a final rulemaking docu-
ment. 

(e) Remedies not exclusive. The OCC 
may seek both of the penalties de-
scribed in paragraph (a) of this section. 
In addition, a senior examiner who ac-
cepts compensation as described in 
§ 4.74 may be subject to other adminis-
trative, civil or criminal remedies or 
penalties as provided in law. 

[60 FR 57322, Nov. 15, 1995, as amended at 76 
FR 43564, July 21, 2011] 

Subpart F—Use of Supervisory 
Guidance 

SOURCE: 86 FR 9260, Feb. 12, 2021, unless 
otherwise noted. 

§ 4.81 Purpose. 
The OCC issues regulations and guid-

ance as part of its supervisory func-
tion. This subpart reiterates the dis-
tinctions between regulations and 
guidance, as stated in the Statement 
Clarifying the Role of Supervisory 
Guidance (appendix A to this subpart) 
(Statement). 

§ 4.82 Implementation of the State-
ment Clarifying the Role of Super-
visory Guidance. 

The Statement describes the official 
policy of the OCC with respect to the 
use of supervisory guidance in the su-
pervisory process. The Statement is 
binding on the OCC. 

§ 4.83 Rule of construction. 
This subpart does not alter the legal 

status of guidelines authorized by stat-
ute, including but not limited to, 12 
U.S.C. 1831p-1, to create binding legal 
obligations. 

APPENDIX A TO SUBPART F OF PART 4— 
STATEMENT CLARIFYING THE ROLE 
OF SUPERVISORY GUIDANCE 

STATEMENT CLARIFYING THE ROLE OF 
SUPERVISORY GUIDANCE 

The OCC is issuing this statement to ex-
plain the role of supervisory guidance and to 
describe the OCC’s approach to supervisory 
guidance. 

Difference Between Supervisory Guidance and 
Laws or Regulations 

(1) The OCC issues various types of super-
visory guidance, including interagency 
statements, advisories, bulletins, policy 
statements, questions and answers, and fre-

quently asked questions, to its supervised in-
stitutions. A law or regulation has the force 
and effect of law.36 Unlike a law or regula-
tion, supervisory guidance does not have the 
force and effect of law, and the OCC does not 
take enforcement actions based on super-
visory guidance. Rather, supervisory guid-
ance outlines the OCC’s supervisory expecta-
tions or priorities and articulates the OCC’s 
general views regarding appropriate prac-
tices for a given subject area. Supervisory 
guidance often provides examples of prac-
tices that the OCC generally considers con-
sistent with safety-and-soundness standards 
or other applicable laws and regulations, in-
cluding those designed to protect consumers. 
Supervised institutions at times request su-
pervisory guidance, and such guidance is im-
portant to provide insight to the industry, as 
well as supervisory staff, in a transparent 
way that helps to ensure consistency in the 
supervisory approach. 

Ongoing Efforts To Clarify the Role of 
Supervisory Guidance 

(2) The OCC is clarifying the following 
policies and practices related to supervisory 
guidance: 

(i) The OCC intends to limit the use of nu-
merical thresholds or other ‘‘bright-lines’’ in 
describing expectations in supervisory guid-
ance. Where numerical thresholds are used, 
the OCC intends to clarify that the thresh-
olds are exemplary only and not suggestive 
of requirements. The OCC will continue to 
use numerical thresholds to tailor, and oth-
erwise make clear, the applicability of super-
visory guidance or programs to supervised 
institutions, and as required by statute. 

(ii) Examiners will not criticize (through 
the issuance of matters requiring attention), 
a supervised financial institution for, and 
the OCC will not issue an enforcement action 
on the basis of, a ‘‘violation’’ of or ‘‘non- 
compliance’’ with supervisory guidance. In 
some situations, examiners may reference 
(including in writing) supervisory guidance 
to provide examples of safe and sound con-
duct, appropriate consumer protection and 
risk management practices, and other ac-
tions for addressing compliance with laws or 
regulations. 

(iii) Supervisory criticisms should con-
tinue to be specific as to practices, oper-
ations, financial conditions, or other matters 
that could have a negative effect on the safe-
ty and soundness of the financial institution, 
could cause consumer harm, or could cause 
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violations of laws, regulations, final agency 
orders, or other legally enforceable condi-
tions. 

(iv) The OCC has at times sought, and may 
continue to seek, public comment on super-
visory guidance. Seeking public comment on 
supervisory guidance does not mean that the 
guidance is intended to be a regulation or 
have the force and effect of law. The com-
ment process helps the OCC to improve its 
understanding of an issue, to gather informa-
tion on institutions’ risk management prac-
tices, or to seek ways to achieve a super-
visory objective most effectively and with 
the least burden on institutions. 

(v) The OCC will aim to reduce the 
issuance of multiple supervisory guidance 
documents on the same topic and will gen-
erally limit such multiple issuances going 
forward. 

(vi) The OCC will continue efforts to make 
the role of supervisory guidance clear in 
communications to examiners and to super-
vised financial institutions and encourage 
supervised institutions with questions about 
this statement or any applicable supervisory 
guidance to discuss the questions with their 
appropriate agency contact. 

PART 5—RULES, POLICIES, AND 
PROCEDURES FOR CORPORATE 
ACTIVITIES 

Sec. 
5.1 Scope. 

Subpart A—Rules of General Applicability 

5.2 Rules of general applicability. 
5.3 Definitions. 
5.4 Filing required. 
5.5 Filing fees. 
5.6 [Reserved] 
5.7 Investigations. 
5.8 Public notice. 
5.9 Public availability. 
5.10 Comments. 
5.11 Hearings and other meetings. 
5.12 Computation of time. 
5.13 Decisions. 

Subpart B—Initial Activities 

5.20 Organizing a national bank or Federal 
savings association. 

5.21 Federal mutual savings association 
charter and bylaws. 

5.22 Federal stock savings association char-
ter and bylaws. 

5.23 Conversion to become a Federal savings 
association. 

5.24 Conversion to become a national bank. 
5.25 Conversion from a national bank or 

Federal savings association to a State 
bank or State savings association. 

5.26 Fiduciary powers of national banks and 
Federal savings associations. 

Subpart C—Expansion of Activities 

5.30 Establishment, acquisition, and reloca-
tion of a branch of a national bank. 

5.31 Establishment, acquisition, and reloca-
tion of a branch and establishment of an 
agency office of a Federal savings asso-
ciation. 

5.32 Expedited procedures for certain reor-
ganizations of a national bank. 

5.33 Business combinations involving a na-
tional bank or Federal savings associa-
tion. 

5.34 Operating subsidiaries of a national 
bank. 

5.35 Bank service company investments by 
a national bank or Federal savings asso-
ciation. 

5.36 Other equity investments by a national 
bank. 

5.37 Investment in national bank or Federal 
savings association premises. 

5.38 Operating subsidiaries of a Federal sav-
ings association. 

5.39 Financial subsidiaries of a national 
bank. 

Subpart D—Other Changes in Activities 
and Operations 

5.40 Change in location of a main office of a 
national bank or home office of a Federal 
savings association. 

5.42 Corporate title of a national bank or 
Federal savings association. 

5.43 National bank director residency and 
citizenship waivers. 

5.45 Increases in permanent capital of a 
Federal stock savings association. 

5.46 Changes in permanent capital of a na-
tional bank. 

5.47 Subordinated debt issued by a national 
bank. 

5.48 Voluntary liquidation of a national 
bank or Federal savings association. 

5.50 Change in control of a national bank or 
Federal savings association; reporting of 
stock loans. 

5.51 Changes in directors and senior execu-
tive officers of a national bank or Fed-
eral savings association. 

5.52 Change of address of a national bank or 
Federal savings association. 

5.53 Substantial asset change by a national 
bank or Federal savings association. 

5.55 Capital distributions by Federal sav-
ings associations. 

5.56 Inclusion of subordinated debt securi-
ties and mandatorily redeemable pre-
ferred stock as Federal savings associa-
tion supplementary (tier 2) capital. 

5.58 Pass-through investments by a Federal 
savings association. 
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