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additional information as it is devel-
oped. 

(9) Whenever the Bank determines 
during the course of an investigation 
that it is necessary to compel or induce 
the cooperation of an employee, the 
Bank shall first consult with the De-
partment of Justice. The Department 
of Justice will coordinate with the 
Bank to determine the procedures the 
Bank may use to compel an employee’s 
participation without foreclosing pos-
sible criminal proceedings. 

(10) The Bank shall maintain records 
of all disclosures that have been re-
ported or investigated. 

(11) All employees shall cooperate 
fully with officials of the Bank or other 
agencies who are conducting investiga-
tions of unauthorized disclosures of 
classified information. 

(12) Employees determined by the 
Bank to have knowingly participated 
in an unauthorized disclosure of classi-
fied information or who have refused to 
cooperate with an investigation of such 
a disclosure shall be denied further ac-
cess to classified information and shall 
be subject to other appropriate admin-
istrative sanctions. Prior to taking ac-
tion against an employee in connection 
with the unauthorized disclosure or 
classified information, the Bank shall 
consult with the Department of Jus-
tice, National Security Division. 

[50 FR 27215, July 2, 1985, as amended at 72 
FR 66043, Nov. 27, 2007] 
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U.S.C. 635. 
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SOURCE: 64 FR 14374, Mar. 25, 1999, unless 
otherwise noted. 

Subpart A—Procedures for Disclo-
sure of Records Under the 
Freedom of Information Act 

SOURCE: 87 FR 41034, July 11, 2022, unless 
otherwise noted. 

§ 404.1 General provisions. 
(a) Purpose. This subpart contains the 

rules that the Export-Import Bank of 
the United States (EXIM) follows in 
processing requests for records under 
the Freedom of Information Act 
(FOIA), 5 U.S.C. 552. This subpart 
should be read in conjunction with the 
text of the FOIA and the Uniform Free-
dom of Information Fee Schedule and 
Guidelines published by the Office of 
Management and Budget (OMB Guide-
lines). 

(b) Scope. Requests made by individ-
uals for records about themselves 
under the Privacy Act of 1974, 5 U.S.C. 
552a, are processed in accordance with 
EXIM’s Privacy Act regulations in sub-
part B of this part as well as under this 
subpart. 

(c) Delegation. Any action or deter-
mination in this subpart which is the 
responsibility of a specific EXIM em-
ployee may be delegated. 

§ 404.2 Proactive disclosures. 
(a) Records that the FOIA requires 

agencies to make available for public 
inspection in an electronic format may 
be accessed through the EXIM internet 
site at https://www.exim.gov/about/foia/ 
frequently-requested-records-and- 
proactive-disclosures and https:// 
data.exim.gov/. EXIM is responsible for 
determining which records must be 
made publicly available, for identifying 
additional records of interest to the 
public that are appropriate for public 
disclosure, and for posting and index-
ing such records. EXIM must ensure 
that its website of posted records and 
indices is reviewed and updated on an 
ongoing basis. EXIM’s FOIA Public Li-
aison can assist individuals in locating 
records particular to the agency. The 
contact information for the Public Li-
aison is available at https:// 
www.exim.gov/about/foia, along with 
other FOIA resources. 

(b) EXIM proactively discloses infor-
mation at data.exim.gov on applications 
and transactions, whether denied or 
authorized, including: unique identi-
fiers EXIM assigns; approval and dec-
lination decisions; the expiration date 
for a guarantee or insurance policy; 
whether an insurance policy was bro-
kered or not; whether an approved 
transaction was cancelled after ap-
proval; the country where the credit 
risk is; the financing program or prod-
uct that was applied for, including the 
type of any insurance; the primary ex-
port product; a product description; the 
length of financing on a deal; the prin-
cipal applicant; the principal lender; 
the principal exporter; the city and 
state of the primary exporter; the com-
pany name of the principal borrower; 
the primary source of repayment; the 
amount of financing approved or de-
clined; the amount of the loan or guar-
antee that has been disbursed or the 
amount that has been shipped on an in-
surance policy; the undisbursed expo-
sure amount; the portion of the dis-
bursed/shipped amount that has not 
been repaid; the portion of an approved 
amount that assisted a small business; 
the portion of an approved company 
that assisted a woman owned company; 
the portion of an approved amount 
that assisted a minority owned com-
pany; the interest rate being applied to 
a direct loan; and whether a working 
capital amount is pursuant to an ex-
tension of a previously approved work-
ing capital facility. 

§ 404.3 Request requirements. 

(a) Before submitting a FOIA re-
quest, potential requesters are encour-
aged to review the information pub-
licly available at https://www.exim.gov/ 
about/foia/frequently-requested-records- 
and-proactive-disclosures and https:// 
data.exim.gov/. The material you seek 
may be immediately available at no 
cost. 

(b)(1)(i) A request for records must be 
made directly to EXIM in writing. Re-
quests may be submitted to the EXIM 
FOIA Office: 

(A) By email to foia@exim.gov; 
(B) Using the online form available 

at https://www.exim.gov/about/foia; 
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(C) Using the online FOIAXpress PAL 
Portal available at https:// 
palprod.eximefoia.com/; and 

(D) By mail addressed to the Free-
dom of Information and Privacy Office, 
811 Vermont Ave. NW, Washington, DC 
20571. 

(E) In the alternative, requests may 
be submitted to the national request 
portal at https://www.foia.gov. 

(ii) Additional resources and contact 
information are available at https:// 
www.exim.gov/about/foia. 

(2) A requester who is making a re-
quest for records about himself or her-
self must comply with the verification 
of identity requirements as set forth at 
§ 404.16(d). This requires the request 
and signature to be notarized. Re-
quester may instead submit a state-
ment under 28 U.S.C. 1746, a law that 
permits statements to be made under 
penalty of perjury as a substitute for 
notarization. 

(3) Where a request for records per-
tains to another individual, a requester 
may receive greater access by submit-
ting either a notarized authorization 
signed by that individual or a declara-
tion made in compliance with the re-
quirements set forth in 28 U.S.C. 1746 
by that individual authorizing disclo-
sure of the records to the requester, or 
by submitting proof that the individual 
is deceased (e.g., a copy of a death cer-
tificate or an obituary). As an exercise 
of administrative discretion, EXIM can 
require a requester to supply addi-
tional information if necessary, in 
order to verify that a particular indi-
vidual has consented to disclosure. 

(c)(1) Each request must describe the 
records sought in sufficient detail to 
enable EXIM personnel to locate the 
records with a reasonable amount of ef-
fort. To the extent possible, requesters 
should include specific information 
that may help EXIM identify the re-
quested records, such as relevant dates, 
format, subject matter, title, trans-
action or reference number, and the 
name of any person to whom the record 
is known to relate. For assistance in 
drafting a records request, requesters 
can contact EXIM’s FOIA Public Liai-
son. 

(2) If after receiving a request EXIM 
determines that it does not reasonably 
describe the records sought, EXIM 

must inform the requester what addi-
tional information is needed or why 
the request is otherwise insufficient. 
Requesters who are attempting to re-
formulate or modify such a request 
may discuss their request with EXIM’s 
FOIA contact or FOIA Public Liaison. 
If, after contacting the requestor, 
EXIM is unable to clarify the time-
frame for which a particular request 
seeks records, EXIM may deem the re-
quest to be a request for records cre-
ated within the preceding twelve 
months. 

(d) Requests may specify the pre-
ferred form or format (including elec-
tronic formats) for the records sought. 
EXIM will accommodate your request 
if the records are readily reproducible 
in that form or format. 

(e) Requesters must provide contact 
information, such as their phone num-
ber, email, and mailing address, to as-
sist EXIM in communicating with 
them and providing released records. 

(f) A request must state the request-
er’s willingness to pay any applicable 
fees or contain a request for a fee waiv-
er. A requester may set a maximum 
amount the requester is willing to pay. 
The fee schedule and related provisions 
are provided in § 404.10. The ability to 
request fee waivers is set forth at 
§ 404.11. EXIM will not process your re-
quest while clarifying fee issues. 

§ 404.5 Responsibility for responding 
to requests. 

(a) In general. In determining which 
records are responsive to a request, 
EXIM ordinarily will only include 
records that qualify as agency records 
under the FOIA on the date EXIM be-
gins its search. If any other date is 
used, EXIM must inform the requester 
of that date. A record that is excluded 
from the requirements of the FOIA 
pursuant to 5 U.S.C. 552(c), is not con-
sidered responsive to a request. 

(b) Authority to grant or deny requests. 
The Freedom of Information and Pri-
vacy Office is authorized to grant or 
deny any requests for records. This is 
the initial determination that can be 
appealed. The Freedom of Information 
and Privacy Office is also responsible 
for coordinating the search for respon-
sive records and other matters con-
cerning the processing of the request. 
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(c) Consultation, referral, and coordina-
tion. When reviewing records located by 
EXIM in response to a request, EXIM 
will determine whether another agency 
of the Federal Government is better 
able to determine whether the record is 
exempt from disclosure under the 
FOIA. With any such record, EXIM 
must proceed in one of the following 
ways: 

(1) Consultation. When records origi-
nated with EXIM, but contain within 
them information of interest to an-
other agency or Federal Government 
office, EXIM will typically consult 
with that other entity prior to making 
a release determination. 

(2) Referral. (i) When EXIM deter-
mines that a different agency is best 
able to determine whether to disclose 
the record, EXIM will typically refer 
the responsibility for responding to the 
request regarding that record to that 
agency. Ordinarily, the agency that 
originated the record is presumed to be 
the best agency to make the disclosure 
determination. However, if the agency 
processing the request and the origi-
nating agency jointly agree that the 
agency processing the request is in the 
best position to respond regarding the 
record, then the record may be handled 
as a consultation. 

(ii) Whenever EXIM refers any part of 
the responsibility for responding to a 
request to another agency, it must doc-
ument the referral, maintain a copy of 
the record that it refers, and notify the 
requester of the referral, informing the 
requester of the name(s) of the agency 
to which the record was referred, in-
cluding that agency’s FOIA contact in-
formation. 

(3) Coordination. The standard refer-
ral procedure in paragraph (c)(2) of this 
section is not appropriate where disclo-
sure of the identity of the agency to 
which the referral would be made could 
harm an interest protected by an appli-
cable exemption under FOIA, such as 
the exemptions that protect personal 
privacy or national security interests. 
For example, if a non-law enforcement 
agency responding to a request for 
records on a living third party locates 
within its files records originating with 
a law enforcement agency, and if the 
existence of that law enforcement in-
terest in the third party was not pub-

licly known, then to disclose that law 
enforcement interest could cause an 
unwarranted invasion of the personal 
privacy of the third party. Similarly, if 
an agency locates within its files mate-
rial originating with an Intelligence 
Community agency, and the involve-
ment of that agency in the matter is 
classified and not publicly acknowl-
edged, then to disclose or give attribu-
tion to the involvement of that Intel-
ligence Community agency could cause 
national security harms. In such in-
stances, in order to avoid harm to an 
interest protected by an applicable ex-
emption, EXIM will typically coordi-
nate with the originating agency to 
seek its views on the releasability of 
the record. Subsequently, EXIM will 
convey the release determination for 
the record that is the subject of the co-
ordination to the requester. 

(d) Classified information. On receipt 
of any request involving classified in-
formation, EXIM must determine 
whether the information is currently 
and properly classified in accordance 
with applicable laws. When a request 
involves a record containing informa-
tion that has been classified or may be 
appropriate for classification by an-
other agency under an applicable Exec-
utive order, EXIM must refer the re-
quest for response to the agency that 
classified the information, or should 
consider the information for classifica-
tion. Whenever an agency’s record con-
tains information that has been deriva-
tively classified (for example, when it 
contains information classified by an-
other agency), EXIM must refer the re-
sponsibility for responding to that por-
tion of the request to the agency that 
classified the underlying information. 

(e) Timing of responses to consultations 
and referrals. All consultations and re-
ferrals received by EXIM will be han-
dled according to the date that the 
first agency received the FOIA request. 

(f) Agreements regarding consultations 
and referrals. EXIM may establish 
agreements with other agencies to 
eliminate the need for consultations or 
referrals with respect to particular 
types of records. 
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§ 404.6 Time for processing response to 
requests. 

(a) In general. EXIM is obligated to 
respond to requests within 20 working 
days of the date of receipt of the re-
quest unless unusual circumstances 
exist. EXIM ordinarily processes re-
quests according to their order of re-
ceipt. 

(b) Definitions. As used in this sec-
tion: 

(1) Unusual circumstances means, only 
to the extent reasonably necessary to 
the proper process of requests: 

(i) The need to search for and collect 
requested records from facilities that 
are separate from the office processing 
the request; 

(ii) The need to search for, collect, 
and appropriately examine a volumi-
nous amount of separate and distinct 
records which are demanded in a single 
request; or 

(iii) The need for consultation with 
another agency that has a substantial 
interest in the determination of the re-
quest or among two or more compo-
nents of the agency having substantial 
subject matter interest therein. EXIM 
shall conduct any such consultations 
with all practicable speed. 

(2) Working days means all calendar 
days excluding Saturdays, Sundays, 
and Federal Government holidays. 

(c) Date of receipt. A request will be 
deemed to have been received on the 
date that the request is received in the 
Freedom of Information and Privacy 
Office, provided that the requester has 
met all the mandatory requirements of 
§ 404.4. EXIM will notify the requester 
of the date on which a request was offi-
cially received in the acknowledgment 
correspondence. 

(d) Order of processing. EXIM will or-
dinarily process requests in order of re-
ceipt within their processing track. 

(e) Multitrack processing. EXIM has 
designated processing tracks that dis-
tinguish between expedited, simple, 
and complex requests based on the esti-
mated amount of work or time needed 
to process the request. Among the fac-
tors EXIM considers are the number of 
offices involved, the number of pages 
involved in processing the request and 
the need for consultation or referrals. 
EXIM will advise requesters of the 
track into which their request falls 

and, when appropriate, EXIM may offer 
the requester an opportunity to narrow 
or modify their request so that it can 
be placed in a different processing 
track. 

(f) Unusual circumstances. When EXIM 
cannot meet the statutory time limit 
for processing a request because of 
‘‘unusual circumstances,’’ as defined in 
the FOIA, and extends the time limit 
on that basis, EXIM must, before expi-
ration of the 20-day period to respond, 
notify the requester in writing of the 
unusual circumstances involved and of 
the date by which EXIM estimates 
processing of the request will be com-
pleted. Where the extension exceeds 10 
working days, EXIM must provide the 
requester with an opportunity to mod-
ify the request or arrange an alter-
native time period for processing the 
original or modified request. EXIM’s 
FOIA contact or Public Liaison is 
available for this purpose. EXIM will 
also alert requesters to the availability 
of the Office of Government Informa-
tion Services (OGIS) to provide dispute 
resolution services. 

(g) Aggregating requests. To satisfy 
unusual circumstances under the 
FOIA, EXIM may aggregate requests in 
cases where it reasonably appears that 
multiple requests, submitted either by 
a requester or by a group of requesters 
acting in concert, constitute a single 
request that would otherwise involve 
unusual circumstances. EXIM cannot 
aggregate multiple requests that in-
volve unrelated matters. 

(h) Expedited processing. (1) EXIM 
must process requests and appeals on 
an expedited basis when EXIM deter-
mines that the requester or appellant 
has demonstrated: 

(i) Circumstances in which the lack 
of expedited processing could reason-
ably be expected to pose an imminent 
threat to the life or physical safety of 
an individual; or 

(ii) In the case of a requester who is 
primarily engaged in disseminating in-
formation, an urgency to inform the 
public concerning actual or alleged 
Federal Government activity. A re-
quester who is not a full-time member 
of the news media must establish that 
the requester is a person whose pri-
mary professional activity or occupa-
tion is information dissemination, 
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though it need not be the requester’s 
sole occupation. Such a requester also 
must establish a particular urgency to 
inform the public about the Govern-
ment activity involved in the request— 
one that extends beyond the public’s 
right to know about Government activ-
ity generally. The existence of numer-
ous articles published on a given sub-
ject can be helpful in establishing the 
requirement that there be an ‘‘urgency 
to inform’’ the public on the topic. 

(2) A request for expedited processing 
may be made at any time. When mak-
ing a request for expedited processing 
of an administrative appeal, the re-
quest should be submitted to the 
EXIM’s Assistant General Counsel for 
Administrative Law and Board Sup-
port. 

(3) A request for expedited processing 
and other submissions in support of the 
request must be accompanied by a 
statement certified by the requester to 
be true and correct to the best of his or 
her knowledge and belief. EXIM may 
waive this formal certification require-
ment as a matter of discretion. The 
statement must be in the form pre-
scribed by 28 U.S.C. 1746: 

(i) If executed within the United 
States: ‘‘I declare (or certify, verify, or 
state) under penalty of perjury that 
the foregoing is true and correct to the 
best of my knowledge and belief. Exe-
cuted on [date]. (signature).’’ 

(ii) If executed outside the United 
States: ‘‘I declare (or certify, verify, or 
state) under penalty of perjury that 
the foregoing is true and correct. Exe-
cuted on (date). (Signature).’’ 

(i) Determination. Upon receipt of a 
request for expedited processing, EXIM 
will consider the request and notify the 
requester of its determination within 
10 calendar days of receipt of the re-
quest. If a request for expedited treat-
ment is granted, the request will be 
given priority and will be placed in a 
processing track for expedited requests 
and processed as soon as practicable. 

(j) Appeal. A requester may file an 
administrative appeal, as set forth at 
§ 404.12, based on a denial of a request 
for expedited processing. EXIM will 
grant expeditious consideration to any 
such appeal. The appeal should be 
clearly marked ‘‘Appeal for Expedited 
Processing.’’ 

§ 404.7 Release of records. 
(a) Foreseeable harm standard. As re-

quired by the FOIA, EXIM will disclose 
material unless it reasonably foresees 
that disclosure would harm an interest 
protected by an exemption or disclo-
sure is prohibited by law. 

(b) Segregable records. Whenever it is 
determined that a portion of a record is 
exempt from disclosure, any reason-
ably segregable portion of the record 
will be provided to the requester after 
redaction of the exempt material. 

§ 404.8 Responses to requests. 
(a) General. To the extent prac-

ticable, EXIM will communicate with 
requesters having access to the inter-
net electronically through email or 
web portal available at https:// 
www.exim.gov/about/foia. 

(b) Acknowledgment of request. EXIM 
must acknowledge all FOIA requests in 
writing and assign a request number 
for reference and tracking the status of 
the request online. EXIM must also in-
clude in the acknowledgment a brief 
description of the records sought to 
allow requesters to more easily keep 
track of their request. 

(c) Estimated dates of completion and 
interim responses. Upon request, EXIM 
will provide an estimated date by 
which EXIM expects to provide a re-
sponse to the requester. If a request in-
volves a voluminous amount of mate-
rial or searches in multiple locations, 
EXIM may provide interim responses, 
releasing the records on a rolling basis. 

(d) Grant of request. Once EXIM has 
made a determination to grant a re-
quest in whole or in part, it will notify 
the requester in writing. EXIM also 
will inform the requester of any fees 
charged under § 404.10 and will disclose 
the requested records to the requester 
promptly upon payment of any applica-
ble fees. EXIM shall inform the re-
quester that EXIM’s FOIA Public Liai-
son is available to offer assistance. 

(e) Adverse determination. EXIM will 
notify the requester in writing if it 
makes an adverse determination deny-
ing a request in any respect. Adverse 
determination or denials of request 
may include decisions that: the re-
quested records are exempt in whole or 
in part; the request does not reason-
ably describe the records sought; the 
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information requested is not a record 
subject to the FOIA; the requested 
records do not exist, cannot be located 
or have been destroyed; or the re-
quested record is not readily reproduc-
ible in the form or format sought by 
the requester. Adverse determinations 
also include denials involving fees or 
fee waiver matters or denials of re-
quests for expedited processing. When-
ever EXIM makes an adverse deter-
mination, the denial notice will be 
signed by the Chief FOIA Officer or 
other appropriate executive or designee 
and include: 

(1) The name and title or position of 
the person responsible for the denial; 

(2) A brief statement of the reasons 
for the denial, including any FOIA ex-
emption applied in denying the re-
quest; 

(3) An estimate of the volume of any 
records or information withheld, such 
as the number of pages or some other 
reasonable form of estimation, al-
though such an estimate is not re-
quired if the volume is otherwise indi-
cated by deletions marked on records 
that are disclosed in part, or if pro-
viding an estimate would harm an in-
terest protected by an applicable ex-
emption; 

(4) A statement that the denial may 
be appealed under § 404.12(a) and a de-
scription of the requirements of 
§ 404.12(a); and 

(5) A statement notifying the re-
quester of the assistance available 
from FOIA Public Liaison and the dis-
pute resolution services offered by the 
Office of Government Information 
Services (OGIS). 

(f) Markings on released documents. 
Markings on released documents must 
be clearly visible to the requester. 
Records disclosed in part will be 
marked to show the amount of infor-
mation deleted and the exemption 
under which the deletion was made un-
less doing so would harm an interest 
protected by an applicable exemption. 

(g) Use of record exclusions. (1) In the 
event that EXIM identifies records 
that may be subject to exclusion from 
the requirements of the FOIA pursuant 
to 5 U.S.C. 552(c), EXIM must confer 
with the Department of Justice (DOJ) 
Office of Information Policy (OIP) to 
obtain approval to apply the exclusion. 

(2) When invoking an exclusion EXIM 
will maintain an administrative record 
of the process of invocation and ap-
proval of the exclusion by OIP. 

§ 404.9 Confidential commercial infor-
mation. 

(a) Definitions. As used in this sec-
tion: 

(1) Confidential commercial informa-
tion. Trade secrets and commercial or 
financial information obtained by 
EXIM from a submitter that may be 
protected from disclosure under Ex-
emption 4 of the FOIA, 5 U.S.C. 
552(b)(4). 

(2) Submitter. Any person or entity, 
including a corporation, State, or for-
eign government, but not including an-
other Federal Government entity, that 
provides confidential commercial infor-
mation, either directly or indirectly to 
the Federal Government. 

(b) Submitter designation. All submit-
ters of confidential commercial infor-
mation must use good faith efforts to 
designate, by appropriate markings, at 
the time of submission, any portion of 
their submissions that they consider to 
be exempt from disclosure under Ex-
emption 4. This obligation continues 
after submission, such that a submitter 
should inform EXIM if it later identi-
fies submitted information that was 
not marked or newly considers sub-
mitted information to be protected by 
Exemption 4. 

(c) Pre-disclosure notice to the sub-
mitter. EXIM must provide prompt 
written notice to the submitter of in-
formation that is potentially confiden-
tial commercial information whenever 
records containing such information 
are requested under the FOIA if EXIM 
determines that it may be required to 
disclose the records and: 

(1) The requested information has 
been designated by the submitter as in-
formation considered protected from 
disclosure under Exemption 4; or 

(2) EXIM has a reason to believe that 
the requested information may be pro-
tected from disclosure under Exemp-
tion 4, but has not yet determined 
whether the information is protected 
from disclosure. 

(d) Notice requirements. The notice 
must either describe the commercial 
information requested or include a 
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copy of the requested records or por-
tions of records containing the infor-
mation. In cases involving a volumi-
nous number of submitters, EXIM may 
post or publish a notice in a place or 
manner reasonably likely to inform the 
submitters of the proposed disclosure, 
instead of sending individual notifica-
tions. 

(e) When notice is not required. EXIM 
does not need to send the notice called 
for by paragraph (c) of this section if: 

(1) EXIM determines that the infor-
mation is exempt under the FOIA, and 
therefore will not be disclosed; 

(2) The information has been lawfully 
published or has been officially made 
available to the public; 

(3) Disclosure of the information is 
required by a statute other than the 
FOIA or by a regulation issued in ac-
cordance with the requirements of Ex-
ecutive Order 12600 of June 23, 1987; or 

(4) The designation made by the sub-
mitter under paragraph (b) of this sec-
tion appears obviously frivolous. In 
such case, EXIM must give the sub-
mitter written notice of any final deci-
sion to disclose the information within 
a reasonable number of days prior to a 
specified disclosure date, as specified in 
paragraph (g) of this section for disclo-
sures made over a submitter’s objec-
tion. 

(f) Opportunity to object to disclosure— 
(1) Timeline for a response. (i) A sub-
mitter located within the United 
States will have 10 working days from 
and including the date of the notifica-
tion letter to respond to an EXIM no-
tice sent under paragraph (c) of this 
section, unless another reasonable time 
period is specified in EXIM’s notice. 

(ii) A submitter located outside the 
United States will have 20 working 
days from and including the date of the 
notification letter to respond to an 
EXIM notice sent under paragraph (c) 
of this section, unless another reason-
able time period is specified in EXIM’s 
notice. 

(iii) EXIM may extend the time for 
objection upon timely request from the 
submitter and for good cause shown. 

(2) Content of submitter’s response. (i) 
If a submitter has any objections to 
EXIM’s disclosure of the information 
identified in the notice, the submitter 
should specify all grounds for EXIM to 

withhold the particular information 
under the FOIA. 

(ii) In order to rely on Exemption 4 
as a basis for EXIM withholding any of 
the information as confidential com-
mercial information, the submitter 
must provide a specific and detailed 
written explanation of why the infor-
mation constitutes a trade secret or 
commercial or financial information 
that is privileged or confidential. A 
submitter invoking Exemption 4 in its 
response should consider including or 
addressing the following: 

(A) Why the information qualifies as 
a trade secret or is privileged; or 

(B) Why the information is confiden-
tial commercial or financial informa-
tion. 

(iii) A submitter who fails to respond 
within the time period specified will be 
considered to have no objection to dis-
closure of the information. EXIM will 
not consider any information received 
after this time period. 

(iv) Any information provided by a 
submitter under this subpart may 
itself be subject to disclosure under the 
FOIA and should be appropriately 
marked if confidential. 

(g) Notices to the requester. EXIM will 
notify the requester in writing when-
ever EXIM provides a submitter the op-
portunity to object to disclosure of 
records pursuant to paragraph (b) of 
this section; whenever EXIM notifies 
the submitter of EXIM’s intent to dis-
close information; and whenever a sub-
mitter files a lawsuit to prevent the 
disclosure of the information. 

(h) Consideration of a submitter’s re-
sponse. EXIM must consider a submit-
ter’s timely response prior to making 
its disclosure decision, including all 
objections and specific grounds for non-
disclosure under the FOIA. 

(i) Notice of intent to disclose. When-
ever EXIM decides to disclose informa-
tion over the objection of a submitter, 
EXIM must notify the submitter, in 
writing, of EXIM’s determination. 
EXIM must include in this notice: 

(1) The reasons for the disclosure de-
cision, including a response to each of 
the submitter’s disclosure objections; 
and 

(2) A description of the information 
to be disclosed or copies of the records 
as EXIM intends to release them; and 
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(3) A specified disclosure date, which 
must provide the submitter a reason-
able time after the notice to file suit to 
prevent the disclosure. This time pe-
riod will be at least 10 working days 
from EXIM’s transmission of the notice 
of intent to disclose. 

(j) Appeals by requesters. In response 
to a requester’s administrative appeal 
of a withholding under Exemption 4, 
EXIM will comply with the provisions 
of this section before disclosing any 
such information. 

(k) Notice of requester’s FOIA lawsuit. 
EXIM must promptly notify the sub-
mitter whenever a requester brings 
suit against EXIM seeking to compel 
the disclosure of confidential commer-
cial information. 

(l) Publicly available information. 
EXIM may, upon request or on its own 
initiative, publicly disclose the infor-
mation contained at exim.data.gov, list-
ed at § 404.2, including the parties to 
transactions for which EXIM approves 
support, the amount of such support, 
the identity of any primary partici-
pants involved, a general description of 
the related U.S. exports, and the coun-
try to which such exports are destined. 

§ 404.10 Schedule of fees. 
(a) In general. EXIM will charge fees 

to recover the full allowable direct 
costs it incurs in processing requests 
under the FOIA in accordance with the 
provisions of this section and OMB 
Guidelines. OMB Guidelines are acces-
sible at https://www.justice.gov/oip/foia- 
resources. Requesters may seek a fee 
waiver. EXIM will consider requests for 
fee waiver in accordance with the re-
quirements in § 404.11. To resolve any 
fee issues that arise under this section, 
EXIM may contact a requester for ad-
ditional information. EXIM will at-
tempt to conduct searches in the most 
efficient manner to minimize costs. 
EXIM ordinarily will collect all appli-
cable fees before sending copies of 
records to a requester. Requesters 
must pay fees by check or money order 
made payable to the Treasury of the 
United States, or another method 
EXIM determines. 

(b) Definitions. For purposes of this 
section: 

(1) Commercial use request. A request 
for a use or purpose that furthers the 

commercial, trade or profit interest of 
the requester, which can include fur-
thering those interests through litiga-
tion. 

(2) Direct costs. Expenditures EXIM 
incurs in searching for and duplicating 
(and, in the case of commercial use re-
quests, reviewing) records in response 
to a FOIA request. For example, direct 
costs include the salary of the em-
ployee performing the work (i.e., the 
basic rate of pay for the employee, in-
cluding locality pay adjustment, plus 
16 percent of that rate to cover bene-
fits), fees associated with the return of 
records stored offsite, the cost of oper-
ating computers and other electronic 
equipment, such as photocopiers and 
scanners. Direct costs do not include 
overhead expenses such as the costs of 
space, and of heating or lighting a fa-
cility. 

(3) Duplication. Is reproducing a copy 
of a record, or of the information con-
tained in it, necessary to respond to a 
FOIA request. Copies can take the form 
of paper, audiovisual materials, or 
electronic records, among others. 

(4) Educational institution. Any school 
that operates a program of scholarly 
research. A requester in the fee cat-
egory in this paragraph (b)(4) must 
show that the request is made in con-
nection with his or her role at the edu-
cation institution. EXIM may seek 
verification from the requester that 
the request is in furtherance of schol-
arly research and will advise requesters 
of their placement in this category. 

(i) Example 1. A request from a pro-
fessor of geology at a university for 
records relating to soil erosion, written 
on letterhead of the Department of Ge-
ology, would be presumed to be from an 
educational institution. 

(ii) Example 2. A request from the 
same professor of geology seeking drug 
information from the Food and Drug 
Administration in furtherance of a 
murder mystery he is writing would 
not be presumed to be an institutional 
request, regardless of whether it was 
written on institutional stationery. 

(iii) Example 3. A student who makes 
a request in furtherance of their 
coursework or other school-sponsored 
activities and provides a copy of a 
course syllabus or other reasonable 
documentation to indicate the research 
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purpose for the request, would qualify 
as part of this fee category. 

(5) Non-commercial scientific institu-
tion. An institution that is not oper-
ated on a ‘‘commercial’’ basis, as de-
fined in paragraph (b)(1) of this section 
for purposes of a ‘‘commercial use re-
quest,’’ and is operated solely for the 
purpose of conducting scientific re-
search the results of which are not in-
tended to promote any particular prod-
uct or industry. A requester in the fee 
category in this paragraph (b)(5) must 
show that the request is authorized by 
and is made under the auspices of a 
qualifying institution and that the 
records are sought to further scientific 
research and are not for commercial 
use. EXIM will advise requesters of 
their placement in this category. 

(6) Representative of the news media. 
Any person or entity that gathers in-
formation of potential interest to a 
segment of the public, uses its editorial 
skills to turn the raw material into a 
distinct work, and distributes that 
work to an audience. The term ‘‘news’’ 
means information that is about cur-
rent events or that would be of current 
interest to the public. Examples of 
news media entities include television 
or radio stations that broadcast 
‘‘news’’ to the public at large and pub-
lishers of periodicals that disseminate 
‘‘news’’ and make their products avail-
able through a variety of means to the 
general public, including news organi-
zations that disseminate solely on the 
internet. A request for records sup-
porting the news-dissemination func-
tion of the requester will not be consid-
ered to be for a commercial use. 
‘‘Freelance’’ journalists who dem-
onstrate a solid basis for expecting 
publication through a news media enti-
ty will be considered as a representa-
tive of the news media. A publishing 
contract would provide the clearest 
evidence that publication is expected; 
however EXIM can also consider a re-
quester’s past publication record in 
making this determination. EXIM will 
advise requesters of their placement in 
the fee category in this paragraph 
(b)(6). 

(7) Review. The process of examining 
a record in response to a request to de-
termine whether any portion is exempt 
from disclosure. Review time includes 

processing any record for disclosure, 
such as doing all that is necessary to 
prepare the record for disclosure, in-
cluding the process of redacting the 
record and marking the appropriate ex-
emptions. Review costs are properly 
charged even if a record ultimately is 
not disclosed. Review time also in-
cludes time spent both obtaining and 
considering any formal objection to 
disclosure made by confidential com-
mercial information submitter under 
§ 404.9, but it does not include time 
spent resolving general legal or policy 
issues regarding the application of ex-
emptions. 

(8) Search. The process of looking for, 
identifying, and collecting records re-
sponsive to a request. For fee purposes, 
this refers to all time spent looking for 
materials that is responsive to a re-
quest. Searches may be conducted 
manually or by electronic means. 
Search time includes page-by-page or 
line-by-line identification of informa-
tion within records and the reasonable 
efforts expended to locate and retrieve 
information from electronic records. 

(c) Categories of requesters. Fees will 
be assessed depending on the category 
of the requester. The specific schedule 
of fees for each requester category is 
prescribed as follows: 

(1) Commercial use requesters. EXIM 
will charge the full costs for search, re-
view, and duplication. 

(2) Educational, non-commercial sci-
entific institution, and representatives of 
the news media requesters. When the 
records are not sought for commercial 
use, EXIM will charge only for the cost 
of duplication in excess of 100 pages 
and no fee will be charged for search or 
review. 

(3) All other requesters. For requesters 
who are not covered by paragraphs 
(c)(1) and (2) of this section, EXIM will 
charge for the cost of search and dupli-
cation, except that the first 100 pages 
of duplication (or the cost equivalent 
of other media) and two hours of search 
time will be furnished without charge. 

(d) Search and review fees. Subject to 
the restrictions in paragraph (i) of this 
section and in accordance with the ap-
plicable requester categories in para-
graph (c) of this section, EXIM will 
charge the following fees for search and 
review, based on: 
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(1) Clerical. Hourly rate—$33.00. 
(2) Professional. Hourly rate—$57.00 
(3) Direct cost. Hourly rate—based 

upon the salary of the employee per-
forming (base salary, including locality 
pay adjustment, and 16 percent for ben-
efits). May also include fees for the re-
turn of records stored offsite, the cost 
of operating computers and other elec-
tronic equipment. 

(4) Quarter-hour period. No search or 
review fees will be charged for a quar-
ter-hour period unless more than half 
of that period is required for search or 
review. 

(5) No fee. No fee will be charged 
when the total fee, after deducting the 
100 free pages (or its cost equivalent) 
and the first two hours of search, is 
equal to or less than $25. 

(e) Search. (1) Subject to the restric-
tions in paragraph (i) of this section 
EXIM will charge search fees. 

(2) EXIM may properly charge for 
time spent searching even if EXIM does 
not locate any responsive records or if 
EXIM determines that the records are 
entirely exempt from disclosure. 

(3) EXIM will charge the direct cost 
associated with conducting any search 
that requires the creation of a new 
computer program to locate the re-
quested records. EXIM must notify the 
requester of the cost associated with 
creating such a program, and the re-
quester must agree to pay the associ-
ated cost before the costs may be in-
curred. 

(4) For requests that require the re-
trieval of records stored by EXIM at a 
records storage facility, including a 
Federal records center operated by the 
National Archives and Records Admin-
istration (NARA), EXIM will charge 
additional costs in accordance with the 
Transactional Billing Rate Schedule 
established by NARA. 

(f) Duplication. EXIM will charge du-
plication fees to all requesters, subject 
to the restrictions of paragraph (b) of 
this section. EXIM must honor a re-
quester’s preference for receiving a 
record in a particular form or format 
where EXIM can readily produce it in 
the form or format requested. Where 
photocopies are supplied, EXIM will 
provide one copy per request at the 
cost of $.10 per page. For copies of 
records produced on disk or other 

media, EXIM will charge the direct 
cost of producing the copy, including 
operator time. Where paper documents 
must be scanned in order to comply 
with a requester’s preference to receive 
the records in an electronic format, the 
requester must also pay the direct 
costs associated with scanning those 
materials. For other forms of duplica-
tion, EXIM will charge the direct costs. 
EXIM may also offer the requester the 
opportunity to alter the request in 
order to reduce duplication costs. 

(g) Review. EXIM will charge review 
fees to requesters who make commer-
cial use requests. Review fees will be 
assessed in connection with the initial 
review of the record, i.e., the review 
conducted by EXIM to determine 
whether an exemption applies to a par-
ticular record or portion of a record. 
No charge will be made for review at 
the administrative appeal stage of ex-
emptions applied at the initial review 
stage. However, if a particular exemp-
tion is deemed to no longer apply, any 
costs associated with EXIM’s re-review 
of the records in order to consider the 
use of other exemptions may be as-
sessed as review fees. Review fees will 
be charged at the same rates as those 
charged for a search under paragraph 
(e) of this section. 

(h) Special services charges. Complying 
with requests for special services such 
as those listed in this paragraph (h) is 
entirely at the discretion of EXIM. 
EXIM will recover the full costs of pro-
viding such services to the extent that 
it elects to provide them. 

(1) Certifications. EXIM will charge 
$25.00 to certify the authenticity of any 
EXIM record or any copy of such 
record. 

(2) Special shipping. EXIM may ship 
by special means (e.g., express mail) if 
the requester so desires, provided that 
the requester has paid or has expressly 
undertaken to pay all costs of such spe-
cial services. EXIM will not charge for 
ordinary packaging and mailing. 

(i) Restrictions on charging fees. (1) 
When EXIM determines that a re-
quester is an educational institution, 
non-commercial scientific institution, 
or representative of the news media, 
and the records are not sought for com-
mercial use, it will not charge search 
fees. 
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(2) If EXIM fails to comply with the 
FOIA’s time limits in which to respond 
to a request: 

(i) It will not charge search fees, or, 
in the instance of request from request-
ers described in paragraph (d)(1) of this 
section, may not charge duplication 
fees, except as follows in paragraphs 
(d)(2)(ii) through (iv) of this section. 

(ii) If EXIM has determined that un-
usual circumstances, as defined by the 
FOIA, apply and EXIM provided timely 
written notice to the requester in ac-
cordance with the FOIA, a failure to 
comply with the time limit shall be ex-
cused for an additional 10 working 
days. 

(iii) If EXIM has determined that un-
usual circumstances, as defined by the 
FOIA, apply and more than 5,000 pages 
are necessary to respond to the re-
quest, EXIM may charge search fees, or 
in the case of requesters described in 
paragraph (d)(1) of this section, may 
charge duplication fees, if the fol-
lowing steps are taken. EXIM must 
have provided timely written notice of 
unusual circumstances to the requester 
in accordance with the FOIA and EXIM 
must have discussed with the requester 
via written mail, email, or telephone 
(or made not less than three good-faith 
attempts to do so) how the requester 
could effectively limit the scope of the 
request in accordance 5 U.S.C. 
552(a)(6)(B)(ii). If the exception in this 
paragraph (d)(2)(iii) is satisfied, EXIM 
may charge all applicable fees incurred 
in the processing of the request. 

(iv) If a court has determined that 
exceptional circumstances exist, as de-
fined by the FOIA, a failure to comply 
with the time limits shall be excused 
for the length of time provided by the 
court order. 

(j) Notice of anticipated fees in excess of 
$25.00. (1) When EXIM determines or es-
timates that the fees to be assessed in 
accordance with this section will ex-
ceed $25.00, EXIM must notify the re-
quester of the actual or estimated 
amount of the fees, including a break-
down of the fees for search, review, or 
duplication, unless the requester has 
indicated a willingness to pay fees as 
high as those anticipated. If only a por-
tion of the fees can be estimated read-
ily, EXIM will advise the requester ac-
cordingly. If the request is not for non-

commercial use, the notice will specify 
that the requester is entitled to the 
statutory entitlements of 100 pages of 
duplication at no charge and, if the re-
quester is charged search fees, two 
hours of search time at no charge, and 
will advise the requester whether those 
entitlements have been provided. 

(2) If EXIM notifies the requester 
that the actual or estimated fees are in 
excess of $25.00, the request will not be 
considered received and further work 
will not be completed until the re-
quester commits in writing to pay ac-
tual or estimated total fees, or des-
ignates some amount of fees the re-
quester is willing to pay, or in the case 
of a non-commercial use requester who 
has not yet been provided with the re-
quester’s statutory entitlements, des-
ignates that the requester seeks only 
that which can be provided by statu-
tory entitlements. The requester must 
provide the commitment or designa-
tion in writing, and must, when appli-
cable, designate an exact dollar 
amount the requester is willing to pay. 
EXIM will not accept payments in in-
stallments. 

(3) If the requester has indicated a 
willingness to pay some designated 
amount of fees, but EXIM estimates 
that the total fee will exceed that 
amount, EXIM will toll the processing 
of the request when it notifies the re-
quester of the estimated fees in excess 
of the amount the requester has indi-
cated a willingness to pay. EXIM will 
inquire whether the requester wishes 
to revise the amount of fees the re-
quester is willing to pay or modify the 
request. Once the requester responds, 
the time to respond will resume from 
where it was at the date of notifica-
tions. 

(4) EXIM’s FOIA Public Liaison or 
another FOIA professional is available 
to assist any requester in reformu-
lating a request to meet the requester’s 
needs at a lower cost. 

(k) Charging interest. EXIM may 
charge interest on any unpaid bill 
starting on the 31st day following the 
date of billing the requester. Interest 
charges will be assessed at the rate 
provided by 31 U.S.C. 3717 and will ac-
crue from the billing date until pay-
ment is received by EXIM. EXIM follow 
the provisions of the Debt Collection 
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Act of 1982 (Pub. L. 97–365, 96 Stat.1749), 
as amended, and its administrative 
procedures, including the use of con-
sumer reporting agencies, collection 
agencies, and offset. 

(l) Aggregating requests for fee pur-
poses. When EXIM reasonably believes 
that a requester or a group of request-
ers acting in concert is attempting to 
divide a single request into a series of 
requests for the purpose of avoiding 
fees, EXIM may aggregate those re-
quests and charge accordingly. EXIM 
may presume that multiple requests of 
this type made within a 30-day period 
have been made in order to avoid fees. 
For requests separated by a longer pe-
riod, EXIM will aggregate them only 
where there is a reasonable basis for 
determining that aggregation is war-
ranted in view of all the circumstances 
involved. Multiple requests involving 
unrelated matters cannot be aggre-
gated. 

(m) Advance payments. (1) For re-
quests other than those described in 
paragraph (n)(2) or (3) of this section, 
EXIM cannot require the requester to 
make an advance payment before work 
is commenced or continues on a re-
quest. Payment owed for work already 
completed (i.e., payment before copies 
are sent to the request) is not an ad-
vance payment. 

(2) When EXIM determines or esti-
mates that a total fee to be charged 
under this section will exceed $250.00, it 
may require that the requester make 
an advance payment up to the amount 
of the entire anticipated fee before be-
ginning to process the request. EXIM 
may elect to process the request prior 
to collecting fees when it receives a 
satisfactory assurance of full payment 
from a requester with a history of 
prompt payment. 

(3) Where a requester has previously 
failed to pay a properly charged FOIA 
fee to any agency within 30 calendar 
days of the billing date, EXIM may re-
quire that the requester pay the full 
amount due, plus any applicable inter-
est on that prior request, and EXIM 
may require that the requester make 
an advance payment of the full amount 
of any anticipated fee before EXIM be-
gins to process a new request or con-
tinues to process a pending request or 
any pending appeal. Where EXIM has a 

reasonable basis to believe that a re-
quester has misrepresented the re-
quester’s identity in order to avoid 
paying outstanding fees, it may require 
that the requester provide proof of 
identity. 

(4) In cases in which EXIM requires 
advance payment, the request will not 
be considered received and further 
work will not be completed until the 
required payment is received. If the re-
quester does not pay the advance pay-
ment within 30 calendar days after the 
date of EXIM’s fee determination, the 
request will be closed. 

(n) Other statutes specifically providing 
for fees. The fee schedule of this section 
does not apply to fees charged under 
any statute that specifically requires 
an agency to set and collect fees for 
particular types of records. In in-
stances where records responsive to a 
request are subject to a statutorily- 
based fee schedule program, EXIM 
must inform the requester of the con-
tact information for that program. 

§ 404.11 Fee waivers or reductions. 
(a) General. Requesters may seek a 

waiver of fees by submitting a written 
request demonstrating how disclosure 
of the requested information is in the 
public interest because it is likely to 
contribute significantly to public un-
derstanding of the operations or activi-
ties of the Government and is not pri-
marily in the commercial interest of 
the requester. 

(b) Form of request for fee waiver. 
EXIM must furnish records responsive 
to a request without charge or at a re-
duced rate when it determines, based 
on all available information, that the 
factors described in paragraphs (b)(1) 
through (3) of this section are satisfied: 

(1) Disclosure of the requester infor-
mation would shed light on the oper-
ations or activities of the Government. 
The subject of the request must con-
cern identifiable operations or activi-
ties of the Federal Government with a 
connection that is direct and clear, not 
remote or attenuated. 

(2) Disclosure of the requested infor-
mation is likely to contribute to the 
public understanding of those oper-
ations or activities. This factor is sat-
isfied when the following criteria are 
met: 
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(i) Disclosure of the requested 
records must be meaningfully inform-
ative about Government operations or 
activities. The disclosure of informa-
tion that already is in the public do-
main, in either the same or substan-
tially identical for, would not be mean-
ingfully informative if nothing new 
would be added to the public under-
standing. 

(ii) The disclosure must contribute to 
the understanding of a reasonably 
broad audience of persons interested in 
the subject, as opposed to the indi-
vidual understanding of the requester. 
A requester’s expertise in the subject 
area as well as the requester’s ability 
and intention to effectively convey in-
formation to the public must be consid-
ered. 

(3) The disclosure must not be pri-
marily in the commercial interest of 
the requester. To determine whether 
disclosure of the requested information 
is primarily in the commercial interest 
of the requester, EXIM will consider 
the following criteria: 

(i) EXIM must identify whether the 
requester has any commercial interest 
that would be furthered by the re-
quested disclosure. A commercial in-
terest includes any commercial, trade, 
or profit interest. Requesters must be 
given an opportunity to provide ex-
planatory information regarding this 
consideration. 

(ii) If there is an identified commer-
cial interest EXIM must determine 
whether that is the primary interest 
furthered by the request. 

(4) A waiver or reduction of fees is 
justified when the requirements of 
paragraphs (b)(1) and (2) of this section 
are satisfied and any commercial inter-
est is not the primary interest 
furthered by the request. EXIM ordi-
narily will presume that when a news 
media requester has satisfied para-
graphs (b)(1) and (2), the request is not 
primarily in the commercial interest of 
the requester. Disclosure to data bro-
kers or others who merely compile and 
market government information for di-
rect economic return will not be pre-
sumed to primarily serve the public in-
terest. 

(5) Where only some of the records to 
be released satisfy the requirements for 
a waiver of fees under this section, a 

waiver must be granted for those 
records. 

(6) Requests for a waiver or reduction 
of fees should be made when the re-
quest is first submitted to EXIM and 
should address the criteria referenced 
in paragraphs (b)(1) through (5) of this 
section. A requester may submit a fee 
waiver request at a later time so long 
as the underlying record request is 
pending or on administrative appeal. 
When a requester who has committed 
to pay fees subsequently asks for a 
waiver of those fees and that waiver is 
denied, the requester must pay any 
costs incurred up to the date the fee 
waiver request was received. 

(7) In all cases, the requester has the 
burden of presenting sufficient evi-
dence or information to justify the fee 
waiver or reduction. The requester may 
use the procedures set forth in § 404.12 
to appeal a denial of a fee waiver re-
quest. 

§ 404.12 Administrative appeals. 
(a) General requirements for making an 

appeal. A requester may appeal any ad-
verse determination to the EXIM’s As-
sistant General Counsel for Adminis-
trative Law and Board Support. Re-
questers can submit appeals by mail or 
via email at FOIA.Appeals@exim.gov in 
accordance with the following require-
ments: Appeals must be made in writ-
ing and contain the appellant’s contact 
information, such as return address, 
email, or telephone number. To be 
timely it must be postmarked, or in 
the case of electronic submissions, 
transmitted within 90 calendar days 
after the date of the final response. The 
appeal should clearly identify the 
EXIM determination that is being ap-
pealed and the assigned request num-
ber. To facilitate handling, the re-
quester should mark both appeal letter 
and envelope, or subject line of the 
electronic transmission, ‘‘Freedom of 
Information Act Appeal.’’ 

(b) Adjudication of appeals. (1) The As-
sistant General Counsel for Adminis-
trative Law and Board Support or des-
ignee will act on behalf of EXIM’s 
Chief FOIA officer on all appeals under 
this section. 

(2) An appeal ordinarily will not be 
adjudicated if the request becomes a 
matter of litigation. 
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(3) On receipt of any appeal involving 
classified information, EXIM must 
take appropriate action to ensure com-
pliance with applicable classification 
laws. 

(c) Decisions on appeals. A decision 
that upholds an agency’s determina-
tion, in whole or in part, must contain 
a statement that identifies the reasons 
for the affirmance, including any FOIA 
exemptions applied. The decision must 
provide the requester with notification 
of the statutory right to file a lawsuit 
and will inform the requester of the 
mediation services offered by the Office 
of Government Information Services 
(OGIS) of National Archives and 
Records Administration as a non-exclu-
sive alternative to litigation. If EXIM’s 
initial determination is remanded or 
modified on appeal, EXIM will notify 
the requester of that determination in 
writing. EXIM will then further proc-
ess the request in accordance with that 
appeal determination and will respond 
directly to the requester. 

(d) Engaging in dispute resolution serv-
ices provided by OGIS. Mediation is a 
voluntary process. If EXIM agrees to 
participate in the mediation services 
provided by OGIS, it will actively en-
gage as a partner to the process in an 
attempt to resolve the dispute. 

(e) When appeal is required. Before 
seeking review by a court of an adverse 
determination, a requester generally 
must submit a timely administrative 
appeal. 

§ 404.13 Preservation of records. 

EXIM will preserve all correspond-
ence pertaining to the request that it 
receives under this subpart, as well as 
copies of all requested records, until 
disposition or destruction is authorized 
pursuant to title 44 of the United 
States Code or the General Records 
Schedule 4.2 of the National Archives 
and Records Administration. EXIM 
will not dispose or destroy records 
while they are the subject of a pending 
request, appeal, or lawsuit under the 
FOIA. 

Subpart B—Access to Records 
Under the Privacy Act of 1974 

§ 404.14 General provisions. 

(a) Purpose. This subpart establishes 
policies, procedures, requirements, and 
responsibilities for administration of 
the Privacy Act of 1974, 5 U.S.C. 552a, 
at the Export-Import Bank of the 
United States (Ex-Im Bank). 

(b) Relationship to the Freedom of In-
formation Act. The Privacy Act applies 
to records contained in a systems of 
records, as defined in § 404.15. If an indi-
vidual submits a request for access to 
records and cites the Privacy Act, but 
the records sought are not contained in 
a Privacy Act system of records, then 
the request shall be processed only 
under subpart A of this part, Proce-
dures for Disclosure of Records Under 
the Freedom of Information Act. All 
requests properly processed under this 
subpart B shall also be processed under 
subpart A of this part. 

(c) Appellate authority. The Ex-Im 
Bank Assistant General Counsel for 
Administration is the appellate author-
ity for all Privacy Act requests. 

(d) Delegation. Any action or deter-
mination in this subpart which is the 
responsibility of a specific Ex-Im Bank 
employee may be delegated to a duly 
designated alternate. 

(e) Ex-Im Bank address. The Export- 
Import Bank of the United States is lo-
cated at 811 Vermont Avenue, NW, 
Washington, DC 20571. 

[64 FR 14374, Mar. 25, 1999. Redesignated and 
amended at 87 FR 41034, 41041, July 11, 2022] 

§ 404.15 Definitions. 

For purposes of this subpart, the fol-
lowing definitions shall apply: 

Appeal—A written request to the Ex- 
Im Bank Assistant General Counsel for 
Administration for reversal of an ad-
verse initial determination. 

Final determination—The written de-
cision by the Assistant General Coun-
sel for Administration on an appeal. 

Individual—A citizen of the United 
States or an alien lawfully admitted 
for permanent residence. 

Initial determination—The initial writ-
ten determination in response to a Pri-
vacy Act request. 



471 

Export-Import Bank of the U.S. § 404.16 

Record—Any item, collection or 
grouping of information about an indi-
vidual that is maintained within a sys-
tem of records and that contains the 
individual’s name or an identifying 
number, symbol or other identifying 
particular assigned to the individual. 

Redaction—The process of removing 
non-disclosable material from a record 
so that the remainder may be released. 

Request for access—A request to view 
a record. 

Request for accounting—A request for 
a list of all disclosures of a record. 

Request for correction—A request to 
modify a record. 

Requester—An individual who makes 
a request under the Privacy Act. 

Review—The process of examining a 
record to determine whether any por-
tion is required to be withheld. 

Search—The process of identifying 
and collecting records pursuant to a re-
quest. 

System of records—A group of any 
records under the control of an agency 
from which information is retrieved by 
the name of the individual or some 
identifying number, symbol or other 
identifying particular assigned to the 
individual. 

Working days—All calendar days ex-
cluding Saturdays, Sundays, and Fed-
eral Government holidays. 

[64 FR 14374, Mar. 25, 1999. Redesignated at 87 
FR 41034, July 11, 2022] 

§ 404.16 Requirements of request for 
access. 

(a) Form. Requests for access must be 
made in writing and must be signed by 
the requester. Requests should be ad-
dressed to the Freedom of Information 
and Privacy Office at the address in 
§ 404.14(e) and should contain both the 
return address and telephone number 
of the requester. 

(b) Description of records sought. A re-
quest for access must describe the 
records sought in sufficient detail so as 
to enable Ex-Im Bank personnel to lo-
cate the system of records containing 
the records with a reasonable amount 
of effort. To the extent practicable, 
such description should include the na-
ture of the record sought, the date of 
the record or the period in which the 
record was compiled, and the name or 
identifying number of the system of 

records in which the requester believes 
the record is kept. A requester may in-
clude his or her social security number 
in the request in order to facilitate the 
identification and location of the re-
quested records. 

(c) Fee statement. The request must 
contain a statement expressing willing-
ness to pay fees for processing the re-
quest or a request for a fee waiver (see 
§ 404.18(d)). 

(1) Whenever a requester submits a 
request for access that does not con-
tain a fee statement or a request for a 
fee waiver, Ex-Im Bank shall advise the 
requester of the requirements of this 
section. If the requester fails to re-
spond within ten working days of such 
notification, then the Freedom of In-
formation and Privacy Office shall no-
tify the requester, in writing, that Ex- 
Im Bank will not process the request. 

(2) A general statement by the re-
quester expressing willingness to pay 
all applicable fees shall be deemed an 
agreement to pay up to $25.00. If Ex-Im 
Bank estimates that the fees for a re-
quest will exceed $25.00, then Ex-Im 
Bank shall notify the requester. Ex-Im 
Bank shall offer the requester the op-
portunity to agree, in writing, either 
to pay a greater fee or to modify the 
request as a means of limiting the cost. 

(3) Whenever the estimated fee 
chargeable under this section exceeds 
$25.00, Ex-Im Bank reserves the right 
to require a requester to make an ad-
vance payment prior to processing the 
request. 

(4) Ex-Im Bank shall not process a re-
quest by a requester who has failed to 
pay a fee for a previous request unless 
and until such requester had paid the 
full amount owed and also has paid, in 
advance, the total estimated charges 
for the new request. 

(d) Verification of identity. An indi-
vidual who submits a request for access 
must verify his or her identity. The re-
quest must include the requesters full 
name, current address, and date and 
place of birth. In addition, such re-
quester must provide a notarized state-
ment attesting to his or her identity. 

(e) Verification of guardianship. When 
a parent or guardian of a minor or the 
guardian of a person judicially deter-
mined to be incompetent submits a re-
quest for access to records that relate 
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to the minor or incompetent, such par-
ent or guardian must establish: 

(1) His or her own identity and the 
identity of the subject of the record in 
accordance with paragraph (d) of this 
section; and 

(2) Parentage or guardianship of the 
subject of the record, either by pro-
viding a copy of the subject’s birth cer-
tificate showing parentage or by pro-
viding a court order establishing 
guardianship. 

(f) Written notice of amendment. The 
requester must provide any amend-
ment to the original request in writing 
to Ex-Im Bank. 

(g) Requester assistance. Ex-Im Bank 
shall make reasonable efforts to assist 
a requester in complying with the re-
quirements of this section. 

(h) Date of receipt. Requests for access 
shall be deemed to have been received 
on the date that the request is received 
by the Freedom of Information and 
Privacy Office, provided that all the re-
quirements of this section have been 
met. Ex-Im Bank shall notify the re-
quester of the date on which it offi-
cially received a request. 

[64 FR 14374, Mar. 25, 1999. Redesignated and 
amended at 87 FR 41034, 41041, July 11, 2022] 

§ 404.17 Initial determination. 
(a) Time for processing. The Freedom 

of Information and Privacy Office shall 
respond to valid requests for access 
within twenty working days of the date 
of receipt of the request letter. The 
time for response may be extended an 
additional ten working days for good 
cause, provided that the Freedom of In-
formation and Privacy Office notifies 
the requester in writing. 

(b) Notice regarding request for access. 
The Freedom of Information and Pri-
vacy Office shall notify the requester 
in writing of its decision to grant or 
deny a request for access. 

(1) If the request is granted, then the 
notice shall either include the re-
quested records, in releasable form, or 
shall describe the manner in which ac-
cess to the record will be granted. The 
notice also shall inform the requester 
of any processing fee. 

(2) A denial is a determination to 
withhold any requested record in whole 
or in part or a determination that the 
requested record does not exist or can-

not be located. If the request is denied, 
then the denial notice shall state: 

(i) The name, signature, and title or 
position of the person responsible for 
the denial; 

(ii) The reasons for the denial; and 
(iii) The procedure for appeal of the 

denial under § 404.19 and a brief descrip-
tion of the requirements of that sec-
tion. 

(c) Form of record disclosure. Ex-Im 
Bank shall grant access to the re-
quested records either by providing the 
requester with a copy of the record or, 
at the requester’s option, by making 
the record available for inspection at a 
reasonable time and place. If Ex-Im 
Bank makes the record available for 
inspection, such inspection shall not 
unreasonably disrupt Ex-Im Bank oper-
ations. In addition, the requester must 
provide a form of official photographic 
identification—such as a passport, 
driver’s license or identification 
badge—and any other form of identi-
fication bearing his or her name and 
address prior to inspection of the re-
quested records. Records may be in-
spected by the requester in the pres-
ence of another individual, provided 
that the requester signs a form stating 
that Ex-Im Bank is authorized to dis-
close the record in the presence of both 
individuals. 

[64 FR 14374, Mar. 25, 1999. Redesignated and 
amended at 87 FR 41034, 41042, July 11, 2022] 

§ 404.18 Schedule of fees. 

(a) Search and review. Ex-Im Bank 
shall not charge for search and review. 

(b) Duplication. Ex-Im Bank shall 
charge $.10 per page for paper copy du-
plication. Ex-Im Bank shall charge the 
actual or estimated cost of copies pre-
pared by computer, such as tape or 
printouts, or for other methods of re-
production or duplication. 

(c) Minimum fee. Ex-Im Bank shall 
waive final fees of $5.00 or less. 

(d) Fee waivers. Ex-Im Bank may 
waive fees whenever it is determined to 
be in the public interest. Fees of less 
than $50.00 shall be waived in connec-
tion with any request by an employee, 
former employee or applicant for em-
ployment, related to a grievance or 
complaint of discrimination against 
Ex-Im Bank. 
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(e) Special services charges. Complying 
with requests for special services such 
as those listed in this paragraph is en-
tirely at the discretion of Ex-Im Bank. 
Ex-Im Bank shall recover the full costs 
of providing such services to the extent 
that it elects to provide them. 

(1) Certifications. Ex-Im Bank shall 
charge $25.00 to certify the authen-
ticity of any Ex-Im Bank record or any 
copy of such record. 

(2) Special shipping. Ex-Im Bank may 
ship by special means (e.g., express 
mail) if the requester so desires, pro-
vided that the requester has paid or 
has expressly undertaken to pay all 
costs of such special services. Ex-Im 
Bank shall not charge for ordinary 
packaging and mailing. 

[64 FR 14374, Mar. 25, 1999. Redesignated at 87 
FR 41034, July 11, 2022] 

§ 404.19 Appeal of denials of access. 
(a) Appeals to the Assistant General 

Counsel for Administration. Whenever 
Ex-Im Bank denies a request for access 
or for waiver or reduction of fees, the 
requester may appeal the denial to the 
Assistant General Counsel for Adminis-
tration within 30 working days of the 
date of Ex-Im Bank’s issuance of notice 
of such action. Appeals must be made 
in writing and must be signed by the 
appellant. Appeals should be addressed 
to the Assistant General Counsel for 
Administration at the address in 
§ 404.14(e). Both the envelope and the 
appeal letter should be clearly marked 
in capital letters: ‘‘PRIVACY ACT AP-
PEAL.’’ Failure to properly mark or 
address the appeal may slow its proc-
essing. An appeal shall not be deemed 
to have been received by Ex-Im Bank 
until the Assistant General Counsel for 
Administration receives the appeal let-
ter. The letter should include: 

(1) A copy of the denied request or a 
description of the records requested; 

(2) The name and title of the Ex-Im 
Bank employee who denied the request; 

(3) The date on which the request was 
denied; and 

(4) The Ex-Im Bank identification 
number assigned to the request. 

(b) Final determination. The disposi-
tion of an access appeal shall be made 
in writing within twenty working days 
after the date of receipt of the appeal. 
The Assistant General Counsel for Ad-

ministration may extend the time for 
response an additional ten working 
days for good cause, provided that the 
requester is notified in writing. A deci-
sion affirming the denial of a request 
for access shall include a brief state-
ment of the reasons for affirming the 
denial and shall advise the requester of 
the right to seek judicial review. If the 
initial determination is reversed, then 
the request shall be remanded to the 
Freedom of Information and Privacy 
Office to be processed in accordance 
with the decision on appeal. 

[64 FR 14374, Mar. 25, 1999. Redesignated and 
amended at 87 FR 41034, 41042, July 11, 2022] 

§ 404.20 Requests for correction of 
records. 

(a) Form. Requests for correction 
must be made in writing and must be 
signed by the requester. Requests 
should be addressed to the Freedom of 
Information and Privacy Office at the 
address in § 404.14(e) and should contain 
both the return address and telephone 
number of the requester. The request 
must identify the particular record in 
question, state the correction sought, 
and set forth the justification for the 
correction. The requester also must 
verify his or her identity in accordance 
with the procedures set forth at 
§ 404.16(d) and (e). Both the envelope 
and the request for correction itself 
should be clearly marked in capital let-
ters: ‘‘PRIVACY ACT CORRECTION 
REQUEST.’’ 

(b) Initial determination. The Freedom 
of Information and Privacy Office shall 
respond to valid correction requests 
within ten working days of receipt of 
the request letter. If Ex-Im Bank 
grants the request for correction, then 
the Freedom of Information and Pri-
vacy Office shall advise the requester 
of his or her right to obtain a copy, in 
releasable form, of the corrected 
record. A denial notice shall state the 
reasons for the denial and shall advise 
the requester of the right to appeal. 
Ex-Im Bank shall not charge for proc-
essing requests for correction. 

(c) Appeal of denial of request for cor-
rection. Whenever Ex-Im Bank denies a 
request for correction, the requester 
may appeal the denial to the Assistant 
General Counsel for Administration 
within thirty working days of Ex-Im 
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Bank’s issuance of notice of such ac-
tion. Appeals must be made in writing 
and must be signed by the appellant. 
Appeals should be addressed to the As-
sistant General Counsel for Adminis-
tration at the address set forth in 
§ 404.14(e). Both the envelope and the 
appeal letter should be clearly marked 
in capital letters: ‘‘PRIVACY ACT 
CORRECTION APPEAL.’’ Failure to 
properly mark or address the appeal 
may slow its processing. An appeal 
shall not be deemed to have been re-
ceived by Ex-Im Bank until the Assist-
ant General Counsel for Administra-
tion receives the appeal letter. The let-
ter must include: 

(1) A copy of the denied request or a 
description of the correction sought; 

(2) The name and title of the Ex-Im 
Bank employee who denied the request; 

(3) The date on which the request was 
denied; 

(4) The Ex-Im Bank identification 
number assigned to the request; and 

(5) Any information said to justify 
the correction. 

(d) Final determination on correction 
appeal. (1) The disposition of an appeal 
shall be made in writing within twenty 
working days after the date of receipt 
of an appeal. The Assistant General 
Counsel for Administration may extend 
the time for response an additional ten 
working days for good cause, provided 
that the requester is notified in writ-
ing. 

(2) A decision affirming the denial of 
a request for access shall advise the ap-
pellant of the: 

(i) Reasons for affirming the denial; 
(ii) Right to seek judicial review; and 
(iii) Right to file a statement of dis-

agreement, as provided in paragraph (e) 
of this section. 

(3) If the initial determination is re-
versed, then the request shall be re-
manded to the Freedom of Information 
and Privacy Office to be processed in 
accordance with the decision on appeal. 

(e) Statement of disagreement. Upon de-
nial of a correction appeal, the appel-
lant shall have the right to file a state-
ment of disagreement with Ex-Im 
Bank, setting forth his or her reasons 
for disagreeing with the Agency’s ac-
tion. The statement should be ad-
dressed to the Freedom of Information 
and Privacy Office at the address in 

§ 404.14(e) and must be received within 
thirty working days of Ex-Im Bank’s 
issuance of the denial notice. A state-
ment of disagreement must not exceed 
one typed page per fact disputed. 
Statements exceeding this limit shall 
be returned to the requester for edit-
ing. Upon receipt of a statement of dis-
agreement under this section, the Free-
dom of Information and Privacy Office 
shall have the statement included in 
the system of records in which the dis-
puted record is maintained and shall 
have the disputed record marked so as 
to indicate that a Statement of Dis-
agreement has been filed. Ex-Im Bank 
may also append to the disputed record 
a written statement regarding Ex-Im 
Bank’s reasons for denying the request 
to correct the record. 

(f) Notices of correction or disagreement. 
In any disclosure of a record for which 
Ex-Im Bank has received a statement 
of disagreement, Ex-Im Bank shall 
clearly note any portion of the record 
which is disputed and shall provide a 
copy of the statement of disagreement. 
Ex-Im Bank also may provide its own 
statement regarding the disputed 
record. In addition, whenever Ex-Im 
Bank corrects a record or receives a 
statement of disagreement, Ex-Im 
Bank shall, as is reasonable under the 
circumstances, advise any person or 
agency to which it previously disclosed 
such record of the correction or state-
ment, provided that an accounting of 
such disclosure exists. 

[64 FR 14374, Mar. 25, 1999. Redesignated and 
amended at 87 FR 41034, 41042, July 11, 2022] 

§ 404.21 Request for accounting of 
record disclosures. 

(a) Required information. With respect 
to each system of records under Ex-Im 
Bank control, Ex-Im Bank shall main-
tain an accurate accounting of the 
date, nature, and purpose of each exter-
nal disclosure of a record and the name 
and address of all persons, organiza-
tions, and agencies to which disclosure 
has been made. Ex-Im Bank shall re-
tain this accounting for at least five 
years or the life of the record, which-
ever is longer. 

(b) Form. An individual may obtain 
an accounting of all disclosures of a 
record, provided that such individual 
establishes his or her identity as the 
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subject of such record in accordance 
with the procedures set forth at 
§ 404.16(d) and (e). A request for an ac-
counting must be made in writing and 
must be signed by the requester. The 
request should be addressed to the 
Freedom of Information and Privacy 
Office at the address in § 404.14(e) and 
should contain both the return address 
and telephone number of the requester. 
Both the envelope and the request 
itself should be clearly be marked in 
capital letters: ‘‘PRIVACY ACT AC-
COUNTING REQUEST.’’ Failure to 
properly mark or address the request 
may slow its processing. The request 
shall not be deemed to have been re-
ceived by Ex-Im Bank until the Free-
dom of Information and Privacy Office 
receives the request. The letter must 
clearly identify the particular record 
for which the accounting is requested. 

(c) Initial determination. The Freedom 
of Information and Privacy Office shall 
notify the requester whether the re-
quest will be granted or denied within 
ten working days of receipt of a valid 
request for an accounting. Ex-Im Bank 
shall not charge for processing such a 
request. 

(d) Exceptions. Ex-Im Bank shall not 
be required to provide an accounting to 
an individual when the accounting re-
lates to a disclosure made: 

(1) To an employee within the agen-
cy; 

(2) Under the FOIA; or 
(3) To a law enforcement agency for 

an authorized law enforcement activity 
in response to a written request from 
such agency which specified the law en-
forcement activity for which the dis-
closure was sought. 

[64 FR 14374, Mar. 25, 1999. Redesignated and 
amended at 87 FR 41034, 41042, July 11, 2022] 

§ 404.22 Notice of court-ordered and 
emergency disclosures. 

(a) Court-ordered disclosures. When a 
record pertaining to an individual is re-
quired to be disclosed by a court order, 
the Assistant General Counsel for Ad-
ministration shall make reasonable ef-
forts to provide notice to the subject 
individual. Notice shall be given within 
a reasonable time after Ex-Im Bank’s 
receipt of the order, except that in a 
case in which the order is not a matter 
of public record, notice shall be given 

only after the order becomes public. 
Such notice shall be mailed to the indi-
vidual’s last known address and shall 
contain a copy of the order and a de-
scription of the information disclosed. 

(b) Emergency disclosures. If a record 
has been disclosed by Ex-Im Bank 
under compelling circumstances affect-
ing the health or safety of any person, 
then, within ten working days, the As-
sistant General Counsel for Adminis-
tration shall notify the subject indi-
vidual of the disclosure at his or her 
last known address. The notice of such 
disclosure shall be in writing and shall 
state the: 

(1) Nature of the information dis-
closed; 

(2) Person, organization or agency to 
which it was disclosed; 

(3) Date of disclosure; and 
(4) Compelling circumstances justi-

fying the disclosure. 

[64 FR 14374, Mar. 25, 1999. Redesignated at 87 
FR 41034, July 11, 2022] 

§ 404.23 Submission of social security 
and passport numbers. 

(a) Policy. Ex-Im Bank recognizes the 
importance of assessing, to the extent 
reasonably possible, the risks associ-
ated with transactions supported by 
Ex-Im Bank. It is often difficult to as-
sess risks related to individuals and 
non-publicly trade entities. Therefore, 
when an individual or a non-publicly 
traded entity applies for participation 
in an Ex-Im Bank program or is pro-
posed as a guarantor for an Ex-Im 
Bank transaction, Ex-Im Bank may re-
quest social security and/or U.S. pass-
port numbers from such individual or 
from the principals of such entity. Ex- 
Im Bank shall not require submission 
of this information, and unwillingness 
or inability to provide a social security 
or passport number shall not affect Ex- 
Im Bank’s decision on an application 
for Ex-Im Bank assistance. 

(b) Use. Ex-Im Bank shall use social 
security and passport numbers to as-
sess the creditworthiness of Ex-Im 
Bank program participants and as a 
mechanism for enforcing agreements 
with Ex-Im Bank. Such information 
shall not be disclosed, except as war-
ranted by law and regulation. 

(c) Notice. Whenever Ex-Im Bank re-
quests a social security or passport 
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number, Ex-Im Bank shall place an ap-
propriate Privacy Act notification on 
the form used to collect the informa-
tion. 

[64 FR 14374, Mar. 25, 1999. Redesignated at 87 
FR 41034, July 11, 2022] 

§ 404.24 Government contracts. 

(a) Approval by Assistant General 
Counsel for Administration. Ex-Im Bank 
shall not contract for the operation of 
a system of records or for an activity 
that requires access to a system of 
records without the express, written 
approval of the Assistant General 
Counsel for Administration. 

(b) Contract clauses. Any contract au-
thorized under paragraph (a) of this 
section shall contain the standard con-
tract clauses required by the Federal 
Acquisition Regulation (48 CFR 24.104) 
to ensure compliance with the require-
ments imposed by the Privacy Act. The 
division within Ex-Im Bank that is re-
sponsible for technical supervision of 
the contract shall be responsible for 
ensuring that the contractor complies 
with the Privacy Act contract require-
ments. 

(c) Contractor status. Any contractor 
that operates an Ex-Im Bank system of 
records or engages in an activity that 
requires access to an Ex-Im Bank sys-
tem of records shall be considered an 
Ex-Im Bank employee for purposes of 
this subpart. Ex-Im Bank shall supply 
any such contractor with a copy of the 
regulations in this subpart upon enter-
ing into a contract with Ex-Im Bank. 

[64 FR 14374, Mar. 25, 1999. Redesignated at 87 
FR 41034, July 11, 2022] 

§ 404.25 Other rights and services. 

Nothing in this subpart shall be con-
strued to entitle any person to any 
service or to the disclosure of any 
record to which such person is not enti-
tled under the Privacy Act. 

[64 FR 14374, Mar. 25, 1999. Redesignated at 87 
FR 41034, July 11, 2022] 

Subpart C—Demands for Testi-
mony of Current and Former 
Ex-Im Bank Personnel and for 
Production of Ex-Im Bank 
Records 

SOURCE: 71 FR 14361, Mar. 22, 2006, unless 
otherwise noted. 

§ 404.26 Exemptions: EIB–35—Office of 
Inspector General Investigative 
Records. 

(a) Criminal Law Enforcement—(1) Ex-
emption. Under the authority granted 
by 5 U.S.C. 552a(j)(2), Ex-Im Bank here-
by exempts the system of records enti-
tled ‘‘EIB–35—Office of Inspector Gen-
eral Investigative Records’’ from the 
provisions of 5 U.S.C. 552a(c)(3), (c)(4), 
(d)(1) through (4), (e)(1) through (3), 
(e)(4)(G) and (H), (e)(5), (e)(8), (f), and 
(g) because the system contains infor-
mation pertaining to the enforcement 
of criminal laws. ‘‘EIB–35—Office of In-
spector General Investigative Records’’ 
is maintained by the Ex-Im Bank Of-
fice of Inspector General (‘‘OIG’’ or 
‘‘Ex-Im Bank OIG.’’) 

(2) Reasons for exemption. The reasons 
for asserting this exemption are: 

(i) Disclosure to the individual 
named in the record pursuant to 5 
U.S.C. 552a(c)(3), (c)(4), or (d)(1) 
through (4) could seriously impede or 
compromise the investigation by alert-
ing the target(s), subjecting a potential 
witness or witnesses to intimidation or 
improper influence, and leading to de-
struction of evidence. Disclosure could 
enable suspects to take action to pre-
vent detection of criminal activities, 
conceal evidence, or escape prosecu-
tion. 

(ii) Application of 5 U.S.C. 552a(e)(1) 
is impractical because the relevance of 
specific information might be estab-
lished only after considerable analysis 
and as the investigation progresses. Ef-
fective law enforcement requires the 
OIG to keep information that may not 
be relevant to a specific OIG investiga-
tion, but which may provide leads for 
appropriate law enforcement and to es-
tablish patterns of activity that might 
relate to the jurisdiction of the OIG 
and/or other agencies. 

(iii) Application of 5 U.S.C. 552a(e)(2) 
would be counterproductive to the per-
formance of a criminal investigation 
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because it would alert the individual to 
the existence of an investigation. In 
any investigation, it is necessary to ob-
tain evidence from a variety of sources 
other than the subject of the investiga-
tion in order to verify the evidence 
necessary for successful litigation or 
prosecution. 

(iv) Application of 5 U.S.C. 552a(e)(3) 
could discourage the free flow of infor-
mation in a criminal law enforcement 
inquiry. 

(v) The requirements of 5 U.S.C. 
552a(e)(4)(G) and (H) and (f) would be 
counterproductive to the performance 
of a criminal investigation. To notify 
an individual at the individual’s re-
quest of the existence of records in an 
investigative file pertaining to such in-
dividual, or to grant access to an inves-
tigative file could interfere with inves-
tigative and enforcement proceedings, 
deprive co-defendants of a right to a 
fair trial or other impartial adjudica-
tion, constitute an unwarranted inva-
sion of personal privacy of others, dis-
close the identity or confidential 
sources, reveal confidential informa-
tion supplied by these sources and dis-
close investigative techniques and pro-
cedures. Nevertheless, Ex-Im Bank OIG 
has published notice of its notification, 
access, and contest procedures because 
access may be appropriate in some 
cases. 

(vi) Although the OIG endeavors to 
maintain accurate records, application 
of 5 U.S.C. 552a(e)(5) is impractical be-
cause maintaining only those records 
that are accurate, relevant, timely, 
and complete and that assure fairness 
in determination is contrary to estab-
lished investigative techniques. Infor-
mation that may initially appear inac-
curate, irrelevant, untimely, or incom-
plete may, when collated and analyzed 
with other available information, be-
come more pertinent as an investiga-
tion progresses. 

(vii) Application of 5 U.S.C. 552a(e)(8) 
could prematurely reveal an ongoing 
criminal investigation to the subject of 
the investigation. 

(viii) The provisions of subsection (g) 
do not apply to this system if an ex-
emption otherwise applies. 

(b) Other Law Enforcement—(1) Exemp-
tion. Under the authority granted by 5 
U.S.C. 552a(k)(2), Ex-Im Bank hereby 

exempts the system of records entitled 
‘‘EIB–35—Office of Inspector General 
Investigative Records’’ from the provi-
sions of 5 U.S.C. 552a(c)(3), (d)(1) 
through (4), (e)(1), (e)(4)(G) and (H), and 
(f) for the same reasons as stated in 
paragraph (a)(2) of this section, that is, 
because the system contains investiga-
tory material compiled for law enforce-
ment purposes other than material 
within the scope of subsection 
552a(j)(2). 

(2) Reasons for exemption. The reasons 
for asserting this exemption are be-
cause the disclosure and other require-
ments of the Privacy Act could sub-
stantially compromise the efficacy and 
integrity of OIG operations. Disclosure 
could invade the privacy of other indi-
viduals and disclose their identity 
when they were expressly promised 
confidentiality. Disclosure could inter-
fere with the integrity of information 
which would otherwise be subject to 
privileges (see, e.g., 5 U.S.C. 552(b)(5)), 
and which could interfere with other 
important law enforcement concerns 
(see, e.g., 5 U.S.C. 552(b)(7)). 

(c) Federal Civilian or Contract Em-
ployment—(1) Exemption. Under the au-
thority granted by 5 U.S.C. 552a(k)(5), 
Ex-Im Bank hereby exempts the sys-
tem of records entitled ‘‘EIB–35—Office 
of Inspector General Investigative 
Records’’ from the provisions of 5 
U.S.C. 552a(c)(3), (d)(1) through (4), 
(e)(1), (e)(4)(G) and (H), and (f) because 
the system contains investigatory ma-
terial compiled for the purpose of de-
termining eligibility or qualifications 
for federal civilian or contract employ-
ment. 

(2) Reasons for exemption. The reasons 
for asserting this exemption are the 
same as described in paragraph (a)(2) of 
this section. 

[77 FR 41886, July 17, 2012, as amended at 77 
FR 42949, July 23, 2012. Redesignated at 87 FR 
41034, July 11, 2022] 

§ 404.27 Applicability. 
This subpart applies exclusively to 

demands for testimony and/or produc-
tion of records issued to Ex-Im Bank 
personnel, in connection with legal 
proceedings to which Ex-Im Bank is 
not a party, regarding information ac-
quired in the course of the performance 
of official duties or due to their official 



478 

12 CFR Ch. IV (1–1–25 Edition) § 404.28 

status. Nothing in this subpart shall be 
construed to waive the sovereign im-
munity of the United States. This sub-
part shall not apply to the following: 

(a) Demands for testimony and/or 
production of records pursuant to a 
legal proceeding to which Ex-Im Bank 
is a party: 

(b) Demands for testimony and/or 
production of records in those in-
stances in which Ex-Im Bank personnel 
are asked to disclose information whol-
ly unrelated to their official duties; 
and 

(c) Congressional demands and re-
quests for testimony or records. 

[71 FR 14361, Mar. 22, 2006. Redesignated at 87 
FR 41034, July 11, 2022] 

§ 404.28 Definitions. 

For purposes of this subpart, the fol-
lowing definitions shall apply— 

Demand—includes an order, sub-
poena, or other compulsory process 
issued by a party in litigation or a 
court of competent jurisdiction, requir-
ing the production or release of Ex-Im 
Bank information or records, or requir-
ing the testimony of Ex-Im Bank per-
sonnel. 

Ex-Im Bank personnel—includes any 
current or former officer or employee 
of Ex-Im Bank, including all individ-
uals who have been appointed by, or 
subject to, the official supervision, ju-
risdiction, or control of any Ex-Im 
Bank employees. This definition en-
compasses all individuals hired 
through contractual agreements with 
Ex-Im Bank, such as: consultants, con-
tractors, sub-contractors, and their 
employees. 

Legal proceeding—a case or con-
troversy pending before any federal, 
state, or local court, including a grand 
jury proceeding; a proceeding before a 
federal, state, or local administrative 
judge, board, or other similar body 
with adjudicative powers; or a legisla-
tive proceeding before a state or local 
legislative body. 

Records—all documentary materials 
that Ex-Im Bank creates or receives in 
connection with the transaction of offi-
cial business, including any materials 
classified as ‘‘Federal records’’ under 44 
U.S.C. 3301 and its implementing regu-
lations. 

Testimony—written or oral state-
ments, including, but not limited to, 
depositions, answers to interrogatories, 
affidavits, declarations, and any other 
statements made in a legal proceeding, 
including any expert or opinion testi-
mony. 

[71 FR 14361, Mar. 22, 2006. Redesignated at 87 
FR 41034, July 11, 2022] 

§ 404.29 Demand requirements. 
A party’s demand for testimony and/ 

or production of records by Ex-Im 
Bank personnel regarding information 
acquired in the course of their perform-
ance of official duties or due to their 
official status shall be set forth in, or 
accompanied by, a signed affidavit or 
other written statement. Such affi-
davit or written statement must be 
submitted at least 30 days prior to the 
date such testimony and/or production 
of records is requested to be taken and/ 
or produced. A copy of the affidavit or 
written statement shall be served on 
the other parties to the legal pro-
ceeding. The affidavit or written state-
ment must: 

(a) Be addressed to the Export-Im-
port Bank of the United States, Office 
of the General Counsel, 811 Vermont 
Ave., NW., Washington, DC 20571; 

(b) State the nature of the legal pro-
ceeding, including any docket number, 
title of the case, and the name of the 
administrative or adjudicative body be-
fore which the proceedings are to be 
heard; 

(c) State the nature of the testimony 
or records sought; 

(d) State the relevance of the infor-
mation sought to the legal proceedings; 

(e) State why such information can 
only be obtained through testimony or 
production of records by Ex-Im Bank 
personnel; and 

(f) Comply with all procedures gov-
erning valid service of process. 

[71 FR 14361, Mar. 22, 2006. Redesignated at 87 
FR 41034, July 11, 2022] 

§ 404.30 Notification of General Coun-
sel required. 

Ex-Im Bank personnel receiving a de-
mand for testimony and/or production 
of records regarding information ac-
quired in the course of their perform-
ance of official duties, or due to their 
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official status, shall immediately no-
tify the General Counsel of Ex-Im Bank 
(‘‘General Counsel’’) upon receipt of 
such demand. The General Counsel 
maintains the exclusive authority to 
waive the requirements of any or all 
sections of this subpart and reserves 
the right to delegate his or her author-
ity under this subpart to other appro-
priate Ex-Im Bank personnel. 

[71 FR 14361, Mar. 22, 2006. Redesignated at 87 
FR 41034, July 11, 2022] 

§ 404.31 Restrictions on testimony and 
production of records. 

Ex-Im Bank personnel may not pro-
vide testimony and/or produce records 
regarding information acquired in the 
course of their performance of official 
duties, or due to their official status, 
in connection with any legal pro-
ceeding to which this subpart applies, 
without authorization by the General 
Counsel. Such authorization must be in 
writing, unless the General Counsel de-
termines that circumstances warrant 
an oral authorization, and such oral 
authorization is subsequently docu-
mented. 

[71 FR 14361, Mar. 22, 2006. Redesignated at 87 
FR 41034, July 11, 2022] 

§ 404.32 Factors General Counsel may 
consider in determining whether to 
authorize testimony and/or the pro-
duction of records. 

In determining whether to authorize 
Ex-Im Bank personnel to provide testi-
mony and/or produce records regarding 
information acquired in the course of 
their performance of official duties, or 
due to their official status, the General 
Counsel may consider factors includ-
ing, but not limited to, the following: 

(a) Efficiency—the conservation of 
the time and resources of Ex-Im Bank 
personnel for the conduct of official 
business; 

(b) Undue burden—whether the de-
mand creates an undue burden upon 
Ex-Im Bank or is otherwise inappro-
priate under any applicable adminis-
trative or court rules; 

(c) Appearance of bias—whether the 
testimony and/or production of records 
could result in the public perception 
that Ex-Im Bank is favoring one party 
over another, or advocating the posi-
tion of a party to the proceeding; 

(d) Furtherance of agency policy— 
whether the testimony and/or produc-
tion of records is consistent with the 
policy and mission of the Ex-Im Bank; 

(e) Prevention of fraud or injustice— 
whether the disclosure of the informa-
tion requested is necessary to prevent 
the perpetration of fraud or injustice; 

(f) Relevance to litigation—whether 
the testimony and/or production of 
records sought is relevant to the sub-
ject litigation; 

(g) Necessity—whether the testimony 
and/or production of records, including 
a release of such in camera, is appro-
priate or necessary as determined by 
either the procedural rules governing 
the legal proceeding, or according to 
the relevant laws concerning privilege; 

(h) Availability from another 
source—whether the information 
sought through testimony or produc-
tion of records is available from an-
other source; 

(i) Violations of laws or regulations— 
whether the testimony and/or produc-
tion of records would violate a statute, 
regulation, executive order, or other 
official directive; 

(j) Classified information—whether 
the testimony and/or production of 
records would improperly reveal infor-
mation classified pursuant to applica-
ble statute or Executive Order; and 

(k) Compromise of rights and inter-
ests—whether the testimony and/or 
production of records would com-
promise any of the following: law en-
forcement interests, constitutional 
rights, national security interests, for-
eign policy interests, or the confiden-
tiality of commercial and/or financial 
information. 

[71 FR 14361, Mar. 22, 2006. Redesignated at 87 
FR 41034, July 11, 2022] 

§ 404.33 Procedure for declining to tes-
tify and/or produce records. 

Ex-Im Bank personnel receiving a de-
mand to provide testimony and/or 
produce records regarding information 
acquired in the course of their perform-
ance of official duties, or due to their 
official status, and who have not re-
ceived written authorization from the 
General Counsel to provide such infor-
mation, shall: 

(a) Respectfully decline to answer or 
appear for examination on the grounds 
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that such testimony is forbidden by 
this subpart; 

(b) Request the opportunity to con-
sult with the General Counsel; 

(c) Explain that only upon consulta-
tion may they be granted approval to 
provide such testimony; 

(d) Explain that providing such testi-
mony or records absent approval may 
subject the individual to criminal li-
ability under 18 U.S.C. 641, as well as 
other applicable laws, and other dis-
ciplinary action; and 

(e) Request a stay of the request or 
demand pending a determination by 
the General Counsel. 

[71 FR 14361, Mar. 22, 2006. Redesignated at 87 
FR 41034, July 11, 2022] 

§ 404.34 Procedure in the event a deci-
sion concerning a demand is not 
made prior to the time a response 
to the demand is required. 

If response to a demand is required 
before a determination has been ren-
dered by the General Counsel, the U.S. 
Attorney or such other attorney as 
may be designated for the purpose will 
appear with the Ex-Im Bank personnel 
upon whom the demand has been made, 
and will furnish the court or other au-
thority with a copy of the regulations 
contained in this subpart and inform 
the court or other authority that the 
demand has been or is being, as the 
case may be, referred for prompt con-
sideration of the General Counsel. The 
court or other authority shall be re-
quested respectfully to stay the de-
mand pending determination by the 
General Counsel. 

[71 FR 14361, Mar. 22, 2006. Redesignated at 87 
FR 41034, July 11, 2022] 

§ 404.35 Procedure in the event of an 
adverse ruling. 

If the court or other authority de-
clines to stay the effect of the demand 
in response to a request made in ac-
cordance with § 404.34 pending a deter-
mination by the General Counsel, or if 
the court or other authority rules that 
the demand must be complied with ir-
respective of the instructions from the 
General Counsel not to produce the 
material or disclose the information 
sought, the Ex-Im Bank personnel upon 
whom the demand has been made shall 
respectfully decline to comply with the 

demand (United States ex rel. Touhy v. 
Ragen, 340 U.S. 462). 

[71 FR 14361, Mar. 22, 2006. Redesignated and 
amended at 87 FR 41034, 41042, July 11, 2022] 

§ 404.36 Procedure for demands for 
testimony or production of docu-
ments regarding confidential infor-
mation. 

In addition to compliance with the 
requirements of this subpart, demands 
to provide testimony and/or produce 
records that concern information pro-
tected by the Privacy Act, 5 U.S.C. 
552a, or any other authority mandating 
confidentiality of certain classes of 
records or information, must also sat-
isfy the requirements for disclosure 
imposed by such authority before 
records may be produced or testimony 
given. 

[71 FR 14361, Mar. 22, 2006. Redesignated at 87 
FR 41034, July 11, 2022] 

§ 404.37 Procedures for requests for 
Ex-Im Bank employees to provide 
expert or opinion testimony. 

No Ex-Im Bank personnel may, un-
less specifically authorized by the Gen-
eral Counsel, testify in any legal pro-
ceeding as an expert or opinion witness 
as to any matter related to his or her 
duties or the functions of the Ex-Im 
Bank, including the meaning of Ex-Im 
Bank documents. Any demand for ex-
pert or opinion testimony shall comply 
with the policies and procedures out-
lined in this subpart. 

[71 FR 14361, Mar. 22, 2006. Redesignated at 87 
FR 41034, July 11, 2022] 

§ 404.38 No private right of action. 

Nothing in this subpart shall be con-
strued as creating any right, sub-
stantive or procedural, enforceable at 
law or equity by a party against Ex-Im 
Bank or the United States. 

[71 FR 14361, Mar. 22, 2006. Redesignated at 87 
FR 41034, July 11, 2022] 

Subparts D–E [Reserved] 

PART 405 [RESERVED] 
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