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otherwise notifies each party in writ-
ing.

[66 FR 2084, Jan. 10, 2001, as amended at 79
FR 28400, May 16, 2014]

PART 36 [RESERVED]

PART 37—DEBT CANCELLATION
CONTRACTS AND DEBT SUSPEN-
SION AGREEMENTS

Sec.

37.1 Authority, purpose, and scope.

37.2 Definitions.

37.3 Prohibited practices.

37.4 Refunds of fees in the event of termi-
nation or prepayment of the covered
loan.

37.5 Method of payment of fees.

37.6 Disclosures.

37.7 Affirmative election to purchase and
acknowledgment of receipt of disclosures
required.

37.8 Safety and soundness requirement.

APPENDIX A TO PART 37T—SHORT FORM DIs-
CLOSURES

APPENDIX B TO PART 37—LONG FORM DISCLO-
SURES

AUTHORITY: 12 U.S.C. 1 et seq., 24(Seventh),
93a, 1818.

SOURCE: 67 FR 58976, Sept. 19, 2002, unless
otherwise noted.

§37.1 Authority, purpose, and scope.

(a) Authority. A national bank is au-
thorized to enter into debt cancellation
contracts and debt suspension agree-
ments and charge a fee therefor, in
connection with extensions of credit
that it makes, pursuant to 12 U.S.C.
24(Seventh).

(b) Purpose. This part sets forth the
standards that apply to debt cancella-
tion contracts and debt suspension
agreements entered into by national
banks. The purpose of these standards
is to ensure that national banks offer
and implement such contracts and
agreements consistent with safe and
sound banking practices, and subject to
appropriate consumer protections.

(c) Scope. This part applies to debt
cancellation contracts and debt suspen-
sion agreements entered into by na-
tional banks in connection with exten-
sions of credit they make. National
banks’ debt cancellation contracts and
debt suspension agreements are gov-
erned by this part and applicable Fed-

§37.2

eral law and regulations, and not by
part 14 of this chapter or by State law.

§37.2 Definitions.

For purposes of this part:

(a) Actuarial method means the meth-
od of allocating payments made on a
debt between the amount financed and
the finance charge pursuant to which a
payment is applied first to the accumu-
lated finance charge and any remainder
is subtracted from, or any deficiency is
added to, the unpaid balance of the
amount financed.

(b) Bank means a national bank and
a Federal branch or Federal agency of
a foreign bank as those terms are de-
fined in part 28 of this chapter.

(c) Closed-end credit means consumer
credit other than open-end credit as de-
fined in this section.

(d) Contract means a debt] cancella-
tion contract or a debt suspension
agreement.

(e) Customer means an individual who
obtains an extension of credit from a
bank primarily for personal, family or
household purposes.

(f) Debt cancellation contract means a
loan term or contractual arrangement
modifying loan terms under which a
bank agrees to cancel all or part of a
customer’s obligation to repay an ex-
tension of credit from that bank upon
the occurrence of a specified event. The
agreement may be separate from or a
part of other loan documents.

(g) Debt suspension agreement means a
loan term or contractual arrangement
modifying loan terms under which a
bank agrees to suspend all or part of a
customer’s obligation to repay an ex-
tension of credit from that bank upon
the occurrence of a specified event. The
agreement may be separate from or a
part of other loan documents. The term
debt suspension agreement does not in-
clude loan payment deferral arrange-
ments in which the triggering event is
the borrower’s unilateral election to
defer repayment, or the bank’s unilat-
eral decision to allow a deferral of re-
payment.

(h) Open-end credit means consumer
credit extended by a bank under a plan
in which:

(1) The bank reasonably con-
templates repeated transactions;
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(2) The bank may impose a finance
charge from time to time on an out-
standing unpaid balance; and

(3) The amount of credit that may be
extended to the customer during the
term of the plan (up to any limit set by
the bank) is generally made available
to the extent that any outstanding bal-
ance is repaid.

(1) Residential mortgage loan means a
loan secured by 1-4 family, residential
real property.

§37.3 Prohibited practices.

(a) Anti-tying. A national bank may
not extend credit nor alter the terms
or conditions of an extension of credit
conditioned upon the customer enter-
ing into a debt cancellation contract or
debt suspension agreement with the
bank.

(b) Misrepresentations generally. A na-
tional bank may not engage in any
practice or use any advertisement that
could mislead or otherwise cause a rea-
sonable person to reach an erroneous
belief with respect to information that
must be disclosed under this part.

(c) Prohibited contract terms. A na-
tional bank may not offer debt can-
cellation contracts or debt suspension
agreements that contain terms:

(1) Giving the bank the right unilat-
erally to modify the contract unless:

(i) The modification is favorable to
the customer and is made without ad-
ditional charge to the customer; or

(ii) The customer is notified of any
proposed change and is provided a rea-
sonable opportunity to cancel the con-
tract without penalty Dbefore the
change goes into effect; or

(2) Requiring a lump sum, single pay-
ment for the contract payable at the
outset of the contract, where the debt
subject to the contract is a residential
mortgage loan.

§37.4 Refunds of fees in the event of
termination or prepayment of the
covered loan.

(a) Refunds. If a debt cancellation
contract or debt suspension agreement
is terminated (including, for example,
when the customer prepays the covered
loan), the bank shall refund to the cus-
tomer any unearned fees paid for the
contract unless the contract provides
otherwise. A bank may offer a cus-

12 CFR Ch. | (1-1-23 Edition)

tomer a contract that does not provide
for a refund only if the bank also offers
that customer a bona fide option to
purchase a comparable contract that
provides for a refund.

(b) Method of calculating refund. The
bank shall calculate the amount of a
refund using a method at least as fa-
vorable to the customer as the actu-
arial method.

§37.5 Method of payment of fees.

Except as provided in §37.3(c)(2), a
bank may offer a customer the option
of paying the fee for a contract in a
single payment, provided the bank also
offers the customer a bona fide option
of paying the fee for that contract in
monthly or other periodic payments. If
the bank offers the customer the op-
tion to finance the single payment by
adding it to the amount the customer
is borrowing, the bank must also dis-
close to the customer, in accordance
with §37.6, whether and, if so, the time
period during which, the customer may
cancel the agreement and receive a re-
fund.

§37.6 Disclosures.

(a) Content of short form of disclosures.
The short form of disclosures required
by this part must include the informa-
tion described in appendix A to this
part that is appropriate to the product
offered. Short form disclosures made in
a form that is substantially similar to
the disclosures in appendix A to this
part will satisfy the short form disclo-
sure requirements of this section.

(b) Content of long form of disclosures.
The long form of disclosures required
by this part must include the informa-
tion described in appendix B to this
part that is appropriate to the product
offered. Long form disclosures made in
a form that is substantially similar to
the disclosures in appendix B to this
part will satisfy the long form disclo-
sure requirements of this section.

(c) Disclosure requirements; timing and
method of disclosures—(1) Short form dis-
closures. The bank shall make the short
form disclosures orally at the time the
bank first solicits the purchase of a
contract.

(2) Long form disclosures. The bank
shall make the long form disclosures in
writing before the customer completes
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the purchase of the contract. If the ini-
tial solicitation occurs in person, then
the bank shall provide the long form
disclosures in writing at that time.

(3) Special rule for transactions by tele-
phone. If the contract is solicited by
telephone, the bank shall provide the
short form disclosures orally and shall
mail the long form disclosures, and, if
appropriate, a copy of the contract to
the customer within 3 business days,
beginning on the first business day
after the telephone solicitation.

(4) Special rule for solicitations using
written mail inserts or ‘‘take one’ appli-
cations. If the contract is solicited
through written materials such as mail
inserts or ‘‘take one’’ applications, the
bank may provide only the short form
disclosures in the written materials if
the bank mails the long form disclo-
sures to the customer within 3 business
days, beginning on the first business
day after the customer contacts the
bank to respond to the solicitation,
subject to the requirements of §37.7(c).

(5) Special rule for electronic trans-
actions. The disclosures described in
this section may be provided through
electronic media in a manner con-
sistent with the requirements of the
Electronic Signatures in Global and
National Commerce Act, 15 U.S.C. 7001
et seq.

(d) Form of disclosures—(1) Disclosures
must be readily understandable. The dis-
closures required by this section must
be conspicuous, simple, direct, readily
understandable, and designed to call
attention to the nature and signifi-
cance of the information provided.

(2) Disclosures must be meaningful. The
disclosures required by this section
must be in a meaningful form. Exam-
ples of methods that could call atten-
tion to the nature and significance of
the information provided include:

(i) A plain-language heading to call
attention to the disclosures;

(ii) A typeface and type size that are
easy to read;

(iii) Wide margins and ample line
spacing;

(iv) Boldface or italics for key words;
and

(v) Distinctive type style, and graph-
ic devices, such as shading or sidebars,
when the disclosures are combined
with other information.

§37.7

(e) Advertisements and other pro-
motional material for debt cancellation
contracts and debt suspension agreements.
The short form disclosures are required
in advertisements and promotional ma-
terial for contracts unless the adver-
tisements and promotional materials
are of a general nature describing or
listing the services or products offered
by the bank.

§37.7 Affirmative election to purchase
and acknowledgment of receipt of
disclosures required.

(a) Affirmative election and acknowl-
edgment of receipt of disclosures. Before
entering into a contract the bank must
obtain a customer’s written affirma-
tive election to purchase a contract
and written acknowledgment of receipt
of the disclosures required by §37.6(b).
The election and acknowledgment in-
formation must be conspicuous, simple,
direct, readily understandable, and de-
signed to call attention to their signifi-
cance. The election and acknowledg-
ment satisfy these standards if they
conform with the requirements in
§37.6(d) of this part.

(b) Special rule for telephone solicita-
tions. If the sale of a contract occurs by
telephone, the customer’s affirmative
election to purchase may be made oral-
ly, provided the bank:

(1) Maintains sufficient documenta-
tion to show that the customer re-
ceived the short form disclosures and
then affirmatively elected to purchase
the contract;

(2) Mails the affirmative written
election and written acknowledgment,
together with the long form disclosures
required by §37.6 of this part, to the
customer within 3 business days after
the telephone solicitation, and main-
tains sufficient documentation to show
it made reasonable efforts to obtain
the documents from the customer; and

(3) Permits the customer to cancel
the purchase of the contract without
penalty within 30 days after the bank
has mailed the long form disclosures to
the customer.

(c) Special rule for solicitations using
written mail inserts or ‘‘take one’ appli-
cations. If the contract is solicited
through written materials such as mail
inserts or ‘‘take one’ applications and
the bank provides only the short form
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disclosures in the written materials,
then the bank shall mail the acknowl-
edgment of receipt of disclosures, to-
gether with the long form disclosures
required by §37.6 of this part, to the
customer within 3 business days, begin-
ning on the first business day after the
customer contacts the bank or other-
wise responds to the solicitation. The
bank may not obligate the customer to
pay for the contract until after the
bank has received the customer’s writ-
ten acknowledgment of receipt of dis-
closures unless the bank:

(1) Maintains sufficient documenta-
tion to show that the bank provided
the acknowledgment of receipt of dis-
closures to the customer as required by
this section;

(2) Maintains sufficient documenta-
tion to show that the bank made rea-
sonable efforts to obtain from the cus-
tomer a written acknowledgment of re-
ceipt of the long form disclosures; and

(3) Permits the customer to cancel
the purchase of the contract without
penalty within 30 days after the bank
has mailed the long form disclosures to
the customer.

(d) Special rule for electronic election.
The affirmative election and acknowl-
edgment may be made electronically in
a manner consistent with the require-
ments of the Electronic Signatures in
Global and National Commerce Act, 15
U.S.C. 7001 et seq.

[67 FR 58976, Sept. 19, 2002, as amended at 73
FR 22252, Apr. 24, 2008]

§37.8 Safety and soundness require-
ments.

A national bank must manage the
risks associated with debt cancellation
contracts and debt suspension agree-
ments in accordance with safe and
sound banking principles. Accordingly,
a national bank must establish and
maintain effective risk management
and control processes over its debt can-
cellation contracts and debt suspension
agreements. Such processes include ap-
propriate recognition and financial re-
porting of income, expenses, assets and
liabilities, and appropriate treatment
of all expected and unexpected losses
associated with the products. A bank
also should assess the adequacy of its
internal control and risk mitigation
activities in view of the nature and

12 CFR Ch. | (1-1-23 Edition)

scope of its debt cancellation contract
and debt suspension agreement pro-
grams.

APPENDIX A TO PART 37—SHORT FORM
DISCLOSURES

e This product is optional

Your purchase of [PRODUCT NAME] is op-
tional. Whether or not you purchase [PROD-
UCT NAME] will not affect your application
for credit or the terms of any existing credit
agreement you have with the bank.

e Lump sum payment of fee

[Applicable if a bank offers the option to pay
the fee in a single payment]

[Prohibited where the debt subject to the
contract is a residential mortgage loan]

You may choose to pay the fee in a single
lump sum or in [monthly/quarterly] pay-
ments. Adding the lump sum of the fee to the
amount you borrow will increase the cost of
[PRODUCT NAME].

e Lump sum payment of fee with no refund
[Applicable if a bank offers the option to pay
the fee in a single payment for a no-refund
DCC]

[Prohibited where the debt subject to the
contract is a residential mortgage loan]

You may choose [PRODUCT NAME] with a
refund provision or without a refund provi-
sion. Prices of refund and no-refund products
are likely to differ.

o Refund of fee paid in lump sum

[Applicable where the customer pays the fee
in a single payment and the fee is added to
the amount borrowed]

[Prohibited where the debt subject to the
contract is a residential mortgage loan]

[Either:] (1) You may cancel [PRODUCT
NAME] at any time and receive a refund; or
(2) You may cancel [PRODUCT NAME] with-
in  days and receive a full refund; or (3) If
you cancel [PRODUCT NAME] you will not
receive a refund.

e Additional disclosures

We will give you additional information
before you are required to pay for [PROD-
UCT NAME]. [If applicable]: This informa-
tion will include a copy of the contract con-
taining the terms of [PRODUCT NAME].

e EKligibility requirements, conditions, and
exclusions

There are eligibility requirements, condi-
tions, and exclusions that could prevent you
from receiving benefits under [PRODUCT
NAME].

[Either:] You should carefully read our ad-
ditional information for a full explanation of
the terms of [PRODUCT NAME] or You
should carefully read the contract for a full
explanation of the terms of [PRODUCT
NAME].
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APPENDIX B TO PART 37—LONG FORM
DISCLOSURES

e This product is optional

Your purchase of [PRODUCT NAME] is op-
tional. Whether or not you purchase [PROD-
UCT NAME] will not affect your application
for credit or the terms of any existing credit
agreement you have with the bank.

e Explanation of debt suspension agreement

[Applicable if the contract has a debt suspen-
sion feature]

If [PRODUCT NAME] is activated, your
duty to pay the loan principal and interest
to the bank is only suspended. You must
fully repay the loan after the period of sus-
pension has expired. [If applicable]: This in-
cludes interest accumulated during the pe-
riod of suspension.

e Amount of fee

[For closed-end credit]: The total fee for
[PRODUCT NAME] is _ .

[For open-end credit, either:] (1) The
monthly fee for [PRODUCT NAME] is based
on your account balance each month multi-
plied by the unit-cost, which is __ ; or (2) The
formula used to compute the fee is 1.

e Lump sum payment of fee

[Applicable if a bank offers the option to pay
the fee in a single payment]

[Prohibited where the debt subject to the
contract is a residential mortgage loan]

You may choose to pay the fee in a single
lump sum or in [monthly/quarterly] pay-
ments. Adding the lump sum of the fee to the
amount you borrow will increase the cost of
[PRODUCT NAME].

e Lump sum payment of fee with no refund
[Applicable if a bank offers the option to pay
the fee in a single payment for a no-refund
DCC]

[Prohibited where the debt subject to the
contract is a residential mortgage loan]

You have the option to purchase [PROD-
UCT NAME] that includes a refund of the un-
earned portion of the fee if you terminate
the contract or prepay the loan in full prior
to the scheduled termination date. Prices of
refund and no-refund products may differ.

e Refund of fee paid in lump sum

[Applicable where the customer pays the fee
in a single payment and the fee is added to
the amount borrowed]

[Prohibited where the debt subject to the
contract is a residential mortgage loan]

[Either:] (1) You may cancel [PRODUCT
NAME] at any time and receive a refund; or
(2) You may cancel [PRODUCT NAME] with-
in  days and receive a full refund; or (3) If
you cancel [PRODUCT NAME] you will not
receive a refund.

e Use of card or credit line restricted

Pt. 41

[Applicable if the contract restricts use of
card or credit line when customer activates
protection]

If [PRODUCT NAME] is activated, you will
be unable to incur additional charges on the
credit card or use the credit line.

e Termination of [PRODUCT NAME]

[Either]: (1) You have no right to cancel
[PRODUCT NAME]; or (2) You have the right
to cancel [PRODUCT NAME] in the following
circumstances: .

[And either]: (1) The bank has no right to
cancel [PRODUCT NAME]; or (2)The bank
has the right to cancel [PRODUCT NAME] in
the following circumstances:

e Kligibility requirements, conditions, and
exclusions

There are eligibility requirements, condi-
tions, and exclusions that could prevent you
from receiving benefits under [PRODUCT
NAME].

[Either]: (1) The following is a summary of
the eligibility requirements, conditions, and
exclusions. [The bank provides a summary of
any eligibility requirements, conditions, and
exclusions]; or (2) You may find a complete
explanation of the eligibility requirements,
conditions, and exclusions in paragraphs
of the [PRODUCT NAME] agreement.

PARTS 38-40 [RESERVED]
PART 41—FAIR CREDIT REPORTING

Subparts A-H [Reserved]

Subpart I—Proper Disposal of Records
Containing Consumer Information

Sec.

41.80-41.82 [Reserved]

41.83 Proper disposal of records containing
consumer information.

Subpart J—Identity Theft Red Flags

41.90 Duties regarding the detection, pre-
vention, and mitigation of identity theft.

41.91 Duties of card issuers regarding
changes of address.

41.92 Examples.

APPENDIXES A-T TO PART 41 [RESERVED]

APPENDIX J TO PART 41—INTERAGENCY GUIDE-
LINES ON IDENTITY THEFT DETECTION,
PREVENTION, AND MITIGATION

AUTHORITY: 12 U.S.C. 1 et seq., 24(Seventh),
93a, 1462a, 1463, 1464, 1818, 1828, 1831p-1, 1881-
1884, and 5412(b)(2)(B); 15 U.S.C. 1681m, 1681s,
1681t, and 1681w.

SOURCE: 69 FR 77616, Dec. 28, 2004, unless
otherwise noted.

Subparts A-H [Reserved]
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