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the remaining members of the board
with a written opinion of counsel as to
whether the conditions delineated in
paragraph (a) of this section have been
met. If independent legal counsel
opines that said conditions have been
met, the remaining members of the
board of directors may rely on such
opinion in authorizing the requested
indemnification.

(d) In the event that all of the mem-
bers of the board of directors are
named as respondents in an adminis-
trative proceeding or civil action and
request indemnification, the board
shall authorize independent legal coun-
sel to review the indemnification re-
quest and provide the board with a
written opinion of counsel as to wheth-
er the conditions delineated in para-
graph (a) of this section have been met.
If independent 1legal counsel opines
that said conditions have been met, the
board of directors may rely on such
opinion in authorizing the requested
indemnification.

§359.6 Filing instructions.

Requests to make excess nondiscrim-
inatory severance plan payments pur-
suant to §359.1(f)(2)(v) and golden para-
chute payments permitted by §359.4
shall be submitted in writing to the ap-
propriate regional director (DSC). For
filing requirements, consult 12 CFR
303.244. In the event that the consent of
the institution’s primary federal regu-
lator is required in addition to that of
the FDIC, the requesting party shall
submit a copy of its letter to the FDIC
to the institution’s primary federal
regulator. In the case of national
banks, such written requests shall be
submitted to the OCC. In the case of
state member banks and bank holding
companies, such written requests shall
be submitted to the Federal Reserve
district bank where the institution or
holding company, respectively, is lo-
cated. In the case of savings associa-
tions and savings association holding
companies, such written requests shall
be submitted to the OTS regional office
where the institution or holding com-
pany, respectively, is located. In cases
where only the prior consent of the in-
stitution’s primary federal regulator is
required and that agency is not the
FDIC, a written request satisfying the
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requirements of this section shall be
submitted to the primary federal regu-
lator as described in this section.

[63 FR 44751, Aug. 20, 1998]

§359.7 Applicability in the event of re-
ceivership.

The provisions of this part, or any
consent or approval granted under the
provisions of this part by the FDIC (in
its corporate capacity), shall not in
any way bind any receiver of a failed
insured depository institution. Any
consent or approval granted under the
provisions of this part by the FDIC or
any other federal banking agency shall
not in any way obligate such agency or
receiver to pay any claim or obligation
pursuant to any golden parachute, sev-
erance, indemnification or other agree-
ment. Claims for employee welfare ben-
efits or other benefits which are con-
tingent, even if otherwise vested, when
the FDIC is appointed as receiver for
any depository institution, including
any contingency for termination of em-
ployment, are not provable claims or
actual, direct compensatory damage
claims against such receiver. Nothing
in this part may be construed to per-
mit the payment of salary or any li-
ability or legal expense of any IAP con-
trary to 12 U.S.C. 1828(k)(3).

PART 360—RESOLUTION AND
RECEIVERSHIP RULES

Sec.

360.1 Least-cost resolution.

360.2 Federal Home Loan banks as secured
creditors.

360.3 Priorities.

360.4 Administrative expenses.

360.5 Definition of qualified financial con-
tracts.

360.6 Treatment of financial assets trans-
ferred in connection with a
securitization or participation.

360.7 Post-insolvency interest.

360.8 Method for determining deposit and
other liability account balances at a
failed insured depository institution.

360.9 Large-bank deposit insurance deter-
mination modernization.

360.10 Resolution plans required for insured
depository institutions with $100 billion
or more in total assets; informational fil-
ings required for insured depository in-
stitutions with at least $50 billion but
less than $100 billion in total assets.
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360.11 Records of failed insured depository
institutions.

APPENDIX A TO PART 360—NON-MONETARY
TRANSACTION FILE STRUCTURE

APPENDIX B TO PART 360—DEBIT/CREDIT FILE
STRUCTURE

APPENDIX C TO PART 360—DEPOSIT FILE
STRUCTURE

APPENDIX D TO PART 360—SWEEP/AUTOMATED
CREDIT ACCOUNT FILE STRUCTURE

APPENDIX E TO PART 360—HOLD FILE STRUC-
TURE

APPENDIX F TO PART 360—CUSTOMER FILE
STRUCTURE

APPENDIX G TO PART 360—DEPOSIT-CUSTOMER
JOIN FILE STRUCTURE

APPENDIX H TO PART 360—POSSIBLE FILE
COMBINATIONS FOR DEPOSIT DATA

AUTHORITY: 12 U.S.C. 1811 et seq.,
1817(a)(2)(B), 1817(b), 1818(a)(2), 1818(t), 1819(a)
Seventh, Eighth, Ninth, and Tenth, 1820(b)(3)
and (4), 1820(g), 1821(d)(1), (4), (10)(C), and (11),
1821(e)(1) and (8)(D)(1), 1821(f)(1), 1823(c)(4),
and 1823(e)(2).

§360.1 Least-cost resolution.

(a) General rule. Except as provided in
section 13(c)(4)(G) of the FDI Act (12
U.S.C. 1823 (c)(4)(G)), the FDIC shall
not take any action, directly or indi-
rectly, under sections 13(c), 13(d), 13(f),
13(h) or 13(k) of the FDI Act (12 U.S.C.
1823 (c), (d), (), (h) or (k)) with respect
to any insured depository institution
that would have the effect of increas-
ing losses to any insurance fund by
protecting:

(1) Depositors for more than the in-
sured portion of their deposits (deter-
mined without regard to whether such
institution is liquidated); or

(2) Creditors other than depositors.

(b) Purchase and assumption trans-
actions. Subject to the requirement of
section 13(c)(4)(A) of the FDI Act (12
U.S.C. 1823(c)(4)(A)), paragraph (a) of
this section shall not be construed as
prohibiting the FDIC from allowing
any person who acquires any assets or
assumes any liabilities of any insured
depository institution, for which the
FDIC has been appointed conservator
or receiver, to acquire uninsured de-
posit liabilities of such institution as
long as the applicable insurance fund
does not incur any loss with respect to
such uninsured deposit liabilities in an
amount greater than the loss which
would have been incurred with respect
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to such liabilities if the institution had
been liquidated.

[68 FR 67664, Dec. 22, 1993, as amended at 63
FR 37761, July 14, 1998]

§360.2 Federal Home Loan banks as
secured creditors.

(a) Notwithstanding any other provi-
sions of federal or state law or any
other provisions of these regulations,
the receiver of a borrower from a Fed-
eral Home Loan Bank shall recognize
the priority of any security interest
granted to a Federal Home Loan Bank
by any member of any Federal Home
Loan Bank or any affiliate of any such
member, whether such security inter-
est is in specifically designated assets
or a blanket interest in all assets or
categories of assets, over the claims
and rights of any other party (includ-
ing any receiver, conservator, trustee
or similar party having rights of a lien
creditor) other than claims and rights
that

(1) Would be entitled to priority
under otherwise applicable law; and

(2) Are held by actual bona fide pur-
chasers for value or by actual secured
parties that are secured by actual per-
fected security interests.

(b) If the receiver rather than the
Bank shall have possession of any col-
lateral consisting of notes, securities,
other instruments, chattel paper or
cash securing advances of the Bank,
the receiver shall, upon request by the
Bank, promptly deliver possession of
such collateral to the Bank or its des-
ignee.

(c) In the event that a receiver is ap-
pointed for any member of a Federal
Home Loan Bank, the following proce-
dures shall apply:

(1) The receiver and the Bank shall
immediately seek and develop a mutu-
ally agreeable plan for the payment of
any advances made by the Bank to
such borrower or for the servicing,
foreclosure upon and liquidation of the
collateral securing any such advances,
taking into account the nature and
amount of such collateral, the markets
in which such collateral is normally
traded or sold and other relevant fac-
tors.

(2) In the event that the receiver and
the Bank shall not, in good faith, be
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able to develop such a mutually agree-
able plan, or, in the interim, the Bank
in good faith reasonably concludes that
the value of such collateral is decreas-
ing, because of interest rate or other
market changes, at such a rate that to
delay liquidation or other exercise of
the Bank’s rights as a secured party for
the development of a mutually agree-
able plan could reasonably cause the
value of such collateral to decrease to
an amount that is insufficient to sat-
isfy the Bank’s claim in full, the Bank
may, at any time thereafter if per-
mitted to do so by the terms of the ad-
vances or other security agreement
with such borrower or otherwise by ap-
plicable law, proceed to foreclose upon,
sell, lease or otherwise dispose of such
collateral (or any portion thereof), or
otherwise exercise its rights as a se-
cured party, provided that the Bank
acts in good faith and in a commer-
cially reasonable manner and other-
wise in accordance with applicable law.

(3) The foregoing provisions of this
paragraph (c¢) shall not apply in the
event that a purchase and assumption
transaction is entered into regarding
any such member.

(d) The Bank’s rights pursuant to the
second sentence of section 10(d) of the
Federal Home Loan Bank Act shall not
be affected or diminished by any provi-
sions of state law that may be applica-
ble to a security interest in property of
the member.

(e) The receiver for a borrower from a
Federal Home Loan Bank shall allow a
claim for a prepayment fee by the
Bank if, and only if:

(1) The claim is made pursuant to a
written contract that provides for a
prepayment fee, provided, however,
that such prepayment fee allowed by
the receiver shall not exceed the
present value of the loss attributable
to the difference between the contract
rate of the secured borrowing and the
reinvestment rate then available to the
Bank; and

(2) The indebtedness owed to the
Bank by such borrower is secured by
sufficient collateral in which a per-
fected security interest in favor of the
Bank exists or as to which the Bank’s
security interest is entitled to priority
under section 306(d) of the Competitive
Equality Banking Act of 1987 (CEBA)
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(12 U.S.C. 1430(e), footnote (1), or other-
wise so that the aggregate of the out-
standing principal on the advances se-
cured by such collateral, the accrued
but unpaid interest thereon and the
prepayment fee applicable to such ad-
vances can be paid in full from the
amounts realized from such collateral.
For purposes of this paragraph (e)(2),
the adequacy of such collateral shall be
determined as of the date such prepay-
ment fees shall be due and payable
under the terms of the written con-
tract providing therefor.

[64 FR 19156, May 4, 1989. Redesignated at 54
FR 42801, Oct. 18, 1989, and further redesig-
nated at 55 FR 46496, Nov. 5, 1990. Redesig-
nated at 58 FR 67664, Dec. 22, 1993, as amend-
ed at 63 FR 37761, July 14, 1998]

§360.3 Priorities.

(a) Unsecured claims against an asso-
ciation or the receiver that are proved
to the satisfaction of the receiver shall
have priority in the following order:

(1) Administrative expenses of the re-
ceiver, including the costs, expenses,
and debts of the receiver;

(2) Administrative expenses of the as-
sociation, provided that such expenses
were incurred within thirty (30) days
prior to the receiver’s taking posses-
sion, and that such expenses shall be
limited to reasonable expenses in-
curred for services actually provided by
accountants, attorneys, appraisers, ex-
aminers, or management companies, or
reasonable expenses incurred by em-
ployees which were authorized and re-
imbursable under a pre-existing ex-
pense reimbursement policy, that, in
the opinion of the receiver, are of ben-
efit to the receivership, and shall not
include wages or salaries of employees
of the association;

(3) Claims for wages and salaries, in-
cluding vacation and sick leave pay
and contributions to employee benefit
plans, earned prior to the appointment
of the receiver by an employee of the
association whom the receiver deter-
mines it is in the best interests of the
receivership to engage or retain for a
reasonable period of time;

(4) If authorized by the receiver,
claims for wages and salaries, includ-
ing vacation and sick leave pay and
contributions to employee benefits
plans, earned prior to the appointment
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of the receiver, up to a maximum of
three thousand dollars ($3,000) per per-
son, by an employee of the association
not engaged or retained pursuant to a
determination by the receiver pursuant
to the third category above;

(5) Claims of governmental units for
unpaid taxes, other than Federal in-
come taxes, except to the extent subor-
dinated pursuant to applicable law; but
no other claim of a governmental unit
shall have a priority higher than that
of a general creditor under paragraph
(a)(6) of this section;

(6) Claims for withdrawable accounts,
including those of the Corporation as
subrogee or transferee, and all other
claims which have accrued and become
unconditionally fixed on or before the
date of default, whether liquidated or
unliquidated, except as provided in
paragraphs (a)(1) through (a)(5) of this
section, provided, however, that if the
association is chartered and was oper-
ated under the laws of a state that pro-
vided a priority for Tholders of
withdrawable accounts over such other
claims or general creditors, such pri-
ority within this paragraph (a)(6) shall
be observed by the receiver; and pro-
vided further, that if deposits of a Fed-
eral association are booked or reg-
istered at an office of such association
that is located in a State that provides
such priority with respect to State-
chartered associations, such deposits in
a Federal association shall have pri-
ority over such other claims or general
creditors, which shall be observed by
the receiver;

(7) Claims other than those that have
accrued and become unconditionally
fixed on or before the date of default,
including claims for interest after the
date of default on claims under para-
graph (a)(6) of this section, Provided
that any claim based on an agreement
for accelerated, stipulated, or lig-
uidated damages, which claim did not
accrue prior to the date of default,
shall be considered as not having ac-
crued and become unconditionally
fixed on or before the date of default;

(8) Claims of the United States for
unpaid Federal income taxes;

(9) Claims that have been subordi-
nated in whole or in part to general
creditor claims, which shall be given
the priority specified in the written in-
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struments that evidence such claims;
and

(10) Claims by holders of
nonwithdrawable accounts, including
stock, which shall have priority within
this paragraph (a)(10) in accordance
with the terms of the written instru-
ments that evidence such claims.

(b) Interest after the date of default
on claims under paragraph (a)(6) of this
section shall be at a rate or rates ad-
justed monthly to reflect the average
rate for U.S. Treasury bills with matu-
rities of not more than ninety-one (91)
days during the preceding three (3)
months.

(c) [Reserved]

(d) All unsecured claims of any cat-
egory or class or priority described in
paragraphs (a)(1) through (a)(10) of this
section shall be paid in full, or provi-
sion made for such payment, before
any claims of lesser priority are paid.
If there are insufficient funds to pay all
claims of a category or class in full,
distribution to claimants in such cat-
egory or class shall be made pro rata.
Notwithstanding anything to the con-
trary herein, the receiver may, at any
time, and from time to time, prior to
the payment in full of all claims of a
category or class with higher priority,
make such distributions to claimants
in priority classes outlined in para-
graphs (a)(1) through (a)(6) of this sec-
tion as the receiver believes are rea-
sonably necessary to conduct the re-
ceivership,

Provided that the receiver determines
that adequate funds exist or will be re-
covered during the receivership to pay
in full all claims of any higher priority.

(e) If the association is in mutual
form, and a surplus remains after mak-
ing distribution in full of allowed
claims as set forth in paragraphs (a)
and (b) of this section, such surplus
shall be distributed to the depositors in
proportion to their accounts as of the
date of default.

(f) Under the provisions of section
11(d)(11) of the Act (12 TU.S.C.
1821(d)(11)), the provisions of this §360.3
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do not apply to any receivership estab-
lished and liquidation or other resolu-
tion occurring after August 10, 1993.

[63 FR 25132, July 5, 1988, as amended at 53
FR 30667, Aug. 15, 1988. Redesignated and
amended at 54 FR 42801, Oct. 18, 1989, and fur-
ther redesignated and amended at 55 FR
46496, Nov. 5, 1990; 58 FR 43070, Aug. 13, 1993.
Redesignated at 58 FR 67664, Dec. 22, 1993; 60
FR 35488, July 10, 1995]

§360.4 Administrative expenses.

The priority for administrative ex-
penses of the receiver, as that term is
used in section 11(d)(11) of the Act (12
U.S.C. 1821(d)(11), shall include those
necessary expenses incurred by the re-
ceiver in liquidating or otherwise re-
solving the affairs of a failed insured
depository institution. Such expenses
shall include pre-failure and post-fail-
ure obligations that the receiver deter-
mines are necessary and appropriate to
facilitate the smooth and orderly lig-
uidation or other resolution of the in-
stitution.

[60 FR 35488, July 10, 1995]

§360.5 Definition of qualified financial
contracts.

(a) Authority and purpose. Sections
11(e) (8) through (10) of the Federal De-
posit Insurance Act, 12 U.S.C. 1821(e) (8)
through (10), provide special rules for
the treatment of qualified financial
contracts of an insured depository in-
stitution for which the FDIC is ap-
pointed conservator or receiver, includ-
ing rules describing the manner in
which qualified financial contracts
may be transferred or closed out. Sec-
tion 11(e)(8)(D)(i) of the Federal De-
posit  Insurance Act, 12 U.S.C.
1821(e)(8)(D)(i), grants the Corporation
authority to determine by regulation
whether any agreement, other than
those identified within section
11(e)(8)(D), should be recognized as
qualified financial contracts under the
statute. The purpose of this section is
to identify additional agreements
which the Corporation has determined
to be qualified financial contracts.

(b) Repurchase agreements. The fol-
lowing agreements shall be deemed
“repurchase agreements’ under section
11(e)(8)(D)(v) of the Federal Deposit In-
surance Act, as amended (12 U.S.C.
1821(e)(8)(D)(v)): A repurchase agree-
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ment on qualified foreign government
securities is an agreement or combina-
tion of agreements (including master
agreements) which provides for the
transfer of securities that are direct
obligations of, or that are fully guaran-
teed by, the central governments (as
set forth at 12 CFR 324.2 (definition of
sovereign exposure), as may be amend-
ed from time to time) of the OECD-
based group of countries (as generally
discussed in 12 CFR 324.32) against the
transfer of funds by the transferee of
such securities with a simultaneous
agreement by such transferee to trans-
fer to the transferor thereof securities
as described above, at a date certain
not later than one year after such
transfers or on demand, against the
transfer of funds.

(¢) Swap agreements. The following
agreements shall be deemed ‘‘swap
agreements”’ under section
11(e)(8)(D)(vi) of the Federal Deposit
Insurance Act, as amended (12 U.S.C.
1821(e)(8)(D)(vi)): A spot foreign ex-
change agreement is any agreement
providing for or effecting the purchase
or sale of one currency in exchange for
another currency (or a unit of account
established by an intergovernmental
organization such as the European Cur-
rency Unit) with a maturity date of
two days or less after the agreement
has been entered into, and includes
short-dated transactions such as to-
morrow/next day and same day/tomor-
row transactions.

(d) Nothing in this section shall be
construed as limiting or changing a
party’s obligation to comply with all
reasonable trading practices and re-
quirements, non-insolvency law re-
quirements and any other require-
ments imposed by other provisions of
the FDI Act. This section in no way
limits the authority of the Corporation
to take supervisory or enforcement ac-
tions, or to otherwise manage the af-
fairs of a financial institution for
which the Corporation has been ap-
pointed conservator or receiver.

[60 FR 66865, Dec. 27, 1995, as amended at 78

FR 55595, Sept. 10, 2013; 83 FR 17741, Apr. 24,
2018]
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§360.6 Treatment of financial assets
transferred in connection with a
securitization or participation.

(a) Definitions—

(1) Applicable compliance date means,
with respect to a securitization, the
date on which compliance with Section
156G of the Securities Exchange Act, 15
U.S.C. 78a et seq., added by Section
941(b) of the Dodd-Frank Wall Street
Reform and Consumer Protection Act
is required with respect to that
securitization.

(2) Financial asset means cash or a
contract or instrument that conveys to
one entity a contractual right to re-
ceive cash or another financial instru-
ment from another entity.

(3) Investor means a person or entity
that owns an obligation issued by an
issuing entity.

(4) Issuing entity means an entity that
owns a financial asset or financial as-
sets transferred by the sponsor and
issues obligations supported by such
asset or assets. Issuing entities may in-
clude, but are not limited to, corpora-
tions, partnerships, trusts, and limited
liability companies and are commonly
referred to as special purpose vehicles
or special purpose entities. To the ex-
tent a securitization is structured as a
multi-step transfer, the term issuing
entity would include both the issuer of
the obligations and any intermediate
entities that may be a transferee. Not-
withstanding the foregoing, a Specified
GSE or an entity established or guar-
anteed by a Specified GSE shall not
constitute an issuing entity.

(5) Monetary default means a default
in the payment of principal or interest
when due following the expiration of
any cure period.

(6) Obligation means a debt or equity
(or mixed) beneficial interest or secu-
rity that is primarily serviced by the
cash flows of one or more financial as-
sets or financial asset pools, either
fixed or revolving, that by their terms
convert into cash within a finite time
period, or upon the disposition of the
underlying financial assets, and by any
rights or other assets designed to as-
sure the servicing or timely distribu-
tions of proceeds to the security hold-
ers issued by an issuing entity. The
term may include beneficial interests
in a grantor trust, common law trust
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or similar issuing entity to the extent
that such interests satisfy the criteria
set forth in the preceding sentence, but
does not include LLC interests, part-
nership interests, common or preferred
equity, or similar instruments evidenc-
ing ownership of the issuing entity.

(7) Participation means the transfer or
assignment of an undivided interest in
all or part of a financial asset, that has
all of the characteristics of a ‘“‘partici-
pating interest,” from a seller, known
as the “‘lead,” to a buyer, known as the
“participant,” without recourse to the
lead, pursuant to an agreement be-
tween the lead and the participant.
“Without recourse” means that the
participation is not subject to any
agreement that requires the lead to re-
purchase the participant’s interest or
to otherwise compensate the partici-
pant upon the borrower’s default on the
underlying obligation.

(8) Securitication means the issuance
by an issuing entity of obligations for
which the investors are relying on the
cash flow or market value characteris-
tics and the credit quality of trans-
ferred financial assets (together with
any external credit support permitted
by this section) to repay the obliga-
tions.

(9) Servicer means any entity respon-
sible for the management or collection
of some or all of the financial assets on
behalf of the issuing entity or making
allocations or distributions to holders
of the obligations, including reporting
on the overall cash flow and credit
characteristics of the financial assets
supporting the securitization to enable
the issuing entity to make payments
to investors on the obligations. The
term ‘‘servicer’” does not include a
trustee for the issuing entity or the
holders of obligations that makes allo-
cations or distributions to holders of
the obligations if the trustee receives
such allocations or distributions from
a servicer and the trustee does not oth-
erwise perform the functions of a
servicer.

(10) Specified GSE means each of the
following:

(i) The Federal National Mortgage
Association and any affiliate thereof;

(ii) Federal Home Loan Mortgage
Corporation and any affiliate thereof;
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(iii) The Government National Mort-
gage Association; and

(iv) Any federal or state sponsored
mortgage finance agency.

(11) Sponsor means a person or entity
that organizes and initiates a
securitization by transferring financial
assets, either directly or indirectly, in-
cluding through an affiliate, to an
issuing entity, whether or not such
person owns an interest in the issuing
entity or owns any of the obligations
issued by the issuing entity.

(12) Transfer means:

(i) The conveyance of a financial
asset or financial assets to an issuing
entity or

(ii) The creation of a security inter-
est in such asset or assets for the ben-
efit of the issuing entity.

(b) Coverage. This section shall apply
to securitizations that meet the fol-
lowing criteria:

(1) Capital Structure and Financial As-
sets. The documents creating the
securitization must define the payment
structure and capital structure of the
transaction.

(i) Requirements
securitications:

(A) The securitization shall not con-
sist of re-securitizations of obligations
or collateralized debt obligations un-
less the documents creating the
securitization require that disclosures
required in paragraph (b)(2) of this sec-
tion are made available to investors for
the underlying assets supporting the
securitization at initiation and while
obligations are outstanding; and

(B) The documents creating the
securitization shall require that pay-
ment of principal and interest on the
securitization obligation must be pri-
marily based on the performance of fi-
nancial assets that are transferred to
the issuing entity and, except for inter-
est rate or currency mismatches be-
tween the financial assets and the obli-
gations, shall not be contingent on
market or credit events that are inde-
pendent of such financial assets. The
securitization may not be an unfunded
securitization or a synthetic trans-
action.

(i1) Requirements applicable only to
securitizations in which the financial as-
sets include any residential mortgage
loans:

applicable to all
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(A) The capital structure of the
securitization shall be limited to no
more than six credit tranches and can-
not include ‘‘sub-tranches,” grantor
trusts or other structures. Notwith-
standing the foregoing, the most senior
credit tranche may include time-based
sequential pay or planned amortization
and companion sub-tranches; and

(B) The credit quality of the obliga-
tions cannot be enhanced at the issuing
entity or pool level through external
credit support or guarantees. However,
the credit quality of the obligations
may be enhanced by credit support or
guarantees provided by Specified GSEs
and the temporary payment of prin-
cipal and/or interest may be supported
by liquidity facilities, including facili-
ties designed to permit the temporary
payment of interest following appoint-
ment of the FDIC as conservator or re-
ceiver. Individual financial assets
transferred into a securitization may
be guaranteed, insured or otherwise
benefit from credit support at the loan
level through mortgage and similar in-
surance or guarantees, including by
private companies, agencies or other
governmental entities, or government-
sponsored enterprises, and/or through
co-signers or other guarantees.

(2) Disclosures. The documents shall
require that the sponsor, issuing enti-
ty, and/or servicer, as appropriate,
shall make available to investors, in-
formation describing the financial as-
sets, obligations, capital structure,
compensation of relevant parties, and
relevant historical performance data
set forth in paragraph (b)(2) of this sec-
tion.

(i) Requirements
securitizations:

(A) In the case of an issuance of obli-
gations that is subject to 17 CFR part
229, subpart 229.1100 (Regulation AB of
the Securities and Exchange Commis-
sion (Regulation AB)), the documents
shall require that, on or prior to
issuance of obligations and at the time
of delivery of any periodic distribution
report and, in any event, at least once
per calendar quarter, while obligations
are outstanding, information about the
obligations and the securitized finan-
cial assets shall be disclosed to all po-
tential investors at the financial asset

applicable to all

141



§360.6

or pool level, as appropriate for the fi-
nancial assets, and security-level to en-
able evaluation and analysis of the
credit risk and performance of the obli-
gations and financial assets. The docu-
ments shall require that such informa-
tion and its disclosure, at a minimum,
shall comply with the requirements of
Regulation AB. Information that is un-
known or not available to the sponsor
or the issuer after reasonable inves-
tigation may be omitted if the issuer
includes a statement in the offering
documents disclosing that the specific
information is otherwise unavailable;

(B) The documents shall require that,
on or prior to issuance of obligations,
the structure of the securitization and
the credit and payment performance of
the obligations shall be disclosed, in-
cluding the capital or tranche struc-
ture, the priority of payments and spe-
cific subordination features; represen-
tations and warranties made with re-
spect to the financial assets, the rem-
edies for and the time permitted for
cure of any breach of representations
and warranties, including the repur-
chase of financial assets, if applicable;
liquidity facilities and any credit en-
hancements permitted by this rule, any
waterfall triggers or priority of pay-
ment reversal features; and policies
governing delinquencies, servicer ad-
vances, loss mitigation, and write-offs
of financial assets;

(C) The documents shall require that
while obligations are outstanding, the
issuing entity shall provide to inves-
tors information with respect to the
credit performance of the obligations
and the financial assets, including peri-
odic and cumulative financial asset
performance data, delinquency and
modification data for the financial as-
sets, substitutions and removal of fi-
nancial assets, servicer advances, as
well as losses that were allocated to
such tranche and remaining balance of
financial assets supporting such
tranche, if applicable, and the percent-
age of each tranche in relation to the
securitization as a whole; and

(D) In connection with the issuance
of obligations, the documents shall re-
quire that the nature and amount of
compensation paid to the originator,
sponsor, rating agency or third-party
advisor, any mortgage or other broker,
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and the servicer(s), and the extent to
which any risk of loss on the under-
lying assets is retained by any of them
for such securitization be disclosed.
The securitization documents shall re-
quire the issuer to provide to investors
while obligations are outstanding any
changes to such information and the
amount and nature of payments of any
deferred compensation or similar ar-
rangements to any of the parties.

(ii) Requirements applicable only to
securitizations in which the financial as-
sets include any residential mortgage
loans:

(A) Prior to issuance of obligations,
sponsors shall disclose loan level infor-
mation about the financial assets in-
cluding, but not limited to, loan type,
loan structure (for example, fixed or
adjustable, resets, interest rate caps,
balloon payments, etc.), maturity, in-
terest rate and/or Annual Percentage
Rate, and location of property; and

(B) Prior to issuance of obligations,
sponsors shall affirm compliance in all
material respects with applicable stat-
utory and regulatory standards for
origination of mortgage loans, includ-
ing that the mortgages are under-
written at the fully indexed rate rely-
ing on documented income, and comply
with supervisory guidance governing
the underwriting of residential mort-
gages, including the Interagency Guid-
ance on Non-Traditional Mortgage
Products, October 5, 2006, and the
Interagency Statement on Subprime
Mortgage Lending, July 10, 2007, and
such other or additional guidance ap-
plicable at the time of loan origina-
tion. Sponsors shall disclose a third
party due diligence report on compli-
ance with such standards and the rep-
resentations and warranties made with
respect to the financial assets; and

(C) The documents shall require that
prior to issuance of obligations and
while obligations are outstanding,
servicers shall disclose any ownership
interest by the servicer or an affiliate
of the servicer in other whole loans se-
cured by the same real property that
secures a loan included in the financial
asset pool. The ownership of an obliga-
tion, as defined in this regulation, shall
not constitute an ownership interest
requiring disclosure.
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(3) Documentation and recordkeeping.
The documents creating the
securitization must specify the respec-
tive contractual rights and responsibil-
ities of all parties and include the re-
quirements described in paragraph
(b)(3) of this section and use as appro-
priate any available standardized docu-
mentation for each different asset
class.

(i) Requirements applicable to all
securitications. The documents shall de-
fine the contractual rights and respon-
sibilities of the parties, including but
not limited to representations and war-
ranties and ongoing disclosure require-
ments, and any measures to avoid con-
flicts of interest; and provide authority
for the parties, including but not lim-
ited to the originator, sponsor,
servicer, and investors, to fulfill their
respective duties and exercise their
rights under the contracts and clearly
distinguish between any multiple roles
performed by any party.

(i1) Requirements applicable only to
securitizations in which the financial as-
sets include any residential mortgage
loans:

(A) Servicing and other agreements
must provide servicers with authority,
subject to contractual oversight by any
master servicer or oversight advisor, if
any, to mitigate losses on financial as-
sets consistent with maximizing the
net present value of the financial asset.
Servicers shall have the authority to
modify assets to address reasonably
foreseeable default, and to take other
action to maximize the value and mini-
mize losses on the securitized financial
assets. The documents shall require
that the servicers apply industry best
practices for asset management and
servicing. The documents shall require
the servicer to act for the benefit of all
investors, and not for the benefit of
any particular class of investors, that
the servicer maintain records of its ac-
tions to permit full review by the
trustee or other representative of the
investors and that the servicer must
commence action to mitigate losses no
later than ninety (90) days after an
asset first becomes delinquent unless
all delinquencies have been cured, pro-
vided that this requirement shall not
be deemed to require that the docu-
ments include any provision con-
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cerning loss mitigation that requires
any action that may conflict with the
requirements of Regulation X (12 CFR
part 1024), as Regulation X may be
amended or modified from time to
time.

(B) The servicing agreement shall not
require a primary servicer to advance
delinquent payments of principal and
interest for more than three payment
periods, unless financing or reimburse-
ment facilities are available, which
may include, but are not limited to,
the obligations of the master servicer
or issuing entity to fund or reimburse
the primary servicer, or alternative re-
imbursement facilities. Such ‘‘financ-
ing or reimbursement facilities’’ under
this paragraph shall not be dependent
for repayment on foreclosure proceeds.

(4) Compensation. The following re-
quirements apply only to
securitizations in which the financial
assets include any residential mort-
gage loans. Compensation to parties in-
volved in the securitization of such fi-
nancial assets must be structured to
provide incentives for sustainable cred-
it and the long-term performance of
the financial assets and securitization
as follows:

(i) The documents shall require that
any fees or other compensation for
services payable to credit rating agen-
cies or similar third-party evaluation
companies shall be payable, in part,
over the five (b) year period after the
first issuance of the obligations based
on the performance of surveillance
services and the performance of the fi-
nancial assets, with no more than sixty
(60) percent of the total estimated com-
pensation due at closing; and

(ii) The documents shall provide that
compensation to servicers shall include
incentives for servicing, including pay-
ment for loan restructuring or other
loss mitigation activities, which maxi-
mizes the net present value of the fi-
nancial assets. Such incentives may in-
clude payments for specific services,
and actual expenses, to maximize the
net present value or a structure of in-
centive fees to maximize the net
present value, or any combination of
the foregoing that provides such incen-
tives.

(5) Origination and retention require-
ments—(i) Requirements applicable to all
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securitizations. (A) Prior to the applica-
ble compliance date for regulations re-
quired under Section 156G of the Securi-
ties Exchange Act, 15 U.S.C. 78a et seq.,
added by Section 941(b) of the Dodd-
Frank Wall Street Reform and Con-
sumer Protection Act, the documents
creating the securitization shall re-
quire that the sponsor retain an eco-
nomic interest in a material portion,
defined as not less than five (5) percent,
of the credit risk of the financial as-
sets. This retained interest may be ei-
ther in the form of an interest of not
less than five (5) percent in each of the
credit tranches sold or transferred to
the investors or in a representative
sample of the securitized financial as-
sets equal to not less than five (5) per-
cent of the principal amount of the fi-
nancial assets at transfer. This re-
tained interest may not be sold,
pledged or hedged, except for the hedg-
ing of interest rate or currency risk,
during the term of the securitization.

(B) For any securitization that closes
upon or following the applicable com-
pliance date for regulations required
under Section 156G of the Securities Ex-
change Act, 15 U.S.C. 78a et seq., added
by Section 941(b) of the Dodd-Frank
Wall Street Reform and Consumer Pro-
tection Act, the documents creating
the securitization shall instead require
retention of an economic interest in
the credit risk of the financial assets in
accordance with such regulations, in-
cluding the restrictions on sale, pledg-
ing and hedging set forth therein.

(©) Notwithstanding paragraph
(b)(B)(H)(A) of this section, for any
securitization that closes following

November 24, 2015 and
prior to the applicable compliance date
for regulations required under Section
15G of the Securities Exchange Act, 15
U.S.C. 78a et seq., added by Section
941(b) of the Dodd-Frank Wall Street
Reform and Consumer Protection Act,
at the option of the sponsor, the re-
quirements of paragraph (b)(5)(i)(B) of
this section may be satisfied if (in lieu
of the requirement set forth in para-
graph (b)(5)(i)(A) of this section) the
documents creating the securitization
require retention of an economic inter-
est in the credit risk of the financial
assets in accordance with the require-
ments of the Section 156G regulations as
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though such regulations were then in
effect.

(ii) Requirements applicable only to
securitizations in which the financial as-
sets include any residential mortgage
loans:

(A) The documents shall require the
establishment of a reserve fund equal
to at least five (b) percent of the cash
proceeds of the securitization payable
to the sponsor to cover the repurchase
of any financial assets required for
breach of representations and warran-
ties. The balance of such fund, if any,
shall be released to the sponsor one
year after the date of issuance.

(B) The documents shall include a
representation that the assets shall
have been originated in all material re-
spects in compliance with statutory,
regulatory, and originator under-
writing standards in effect at the time
of origination. The documents shall in-
clude a representation that the mort-
gages included in the securitization
were underwritten at the fully indexed
rate, based upon the borrowers’ ability
to repay the mortgage according to its
terms, and rely on documented income
and comply with all existing super-
visory guidance governing the under-
writing of residential mortgages, in-
cluding the Interagency Guidance on
Non-Traditional Mortgage Products,
October 5, 2006, and the Interagency
Statement on Subprime Mortgage
Lending, July 10, 2007, and such other
or additional regulations or guidance
applicable to insured depository insti-
tutions at the time of loan origination.
Residential mortgages originated prior
to the issuance of such guidance shall
meet all supervisory guidance gov-
erning the underwriting of residential
mortgages then in effect at the time of
loan origination.

(c) Other requirements. (1) The trans-
action should be an arms length, bona
fide securitization transaction. The
documents shall require that the obli-
gations issued in a securitization shall
not be predominantly sold to an affil-
iate (other than a wholly-owned sub-
sidiary consolidated for accounting and
capital purposes with the sponsor) or
insider of the sponsor;
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(2) The securitization agreements are
in writing, approved by the board of di-
rectors of the bank or its loan com-
mittee (as reflected in the minutes of a
meeting of the board of directors or
committee), and have been, continu-
ously, from the time of execution in
the official record of the bank;

(3) The securitization was entered
into in the ordinary course of business,
not in contemplation of insolvency and
with no intent to hinder, delay or de-
fraud the bank or its creditors;

(4) The transfer was made for ade-
quate consideration;

(5) The transfer and/or security inter-
est was properly perfected under the
UCC or applicable state law;

(6) The transfer and duties of the
sponsor as transferor must be evi-
denced in a separate agreement from
its duties, if any, as servicer, custo-
dian, paying agent, credit support pro-
vider or in any capacity other than the
transferor; and

(7) The documents shall require that
the sponsor separately identify in its
financial asset data bases the financial
assets transferred into any
securitization and maintain an elec-
tronic or paper copy of the closing doc-
uments for each securitization in a
readily accessible form, a current list
of all of its outstanding securitizations
and issuing entities, and the most re-
cent Form 10-K, if applicable, or other
periodic financial report for each
securitization and issuing entity. The
documents shall provide that to the ex-
tent serving as servicer, custodian or
paying agent for the securitization, the
sponsor shall not comingle amounts re-
ceived with respect to the financial as-
sets with its own assets except for the
time, not to exceed two business days,
necessary to clear any payments re-
ceived. The documents shall require
that the sponsor shall make these
records readily available for review by
the FDIC promptly upon written re-
quest.

(d) Safe harbor—(1) Participations.
With respect to transfers of financial
assets made in connection with partici-
pations, the FDIC as conservator or re-
ceiver shall not, in the exercise of its
statutory authority to disaffirm or re-
pudiate contracts, reclaim, recover, or
recharacterize as property of the insti-
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tution or the receivership any such
transferred financial assets, provided
that such transfer satisfies the condi-
tions for sale accounting treatment
under generally accepted accounting
principles, except for the ‘‘legal isola-
tion” condition that is addressed by
this section. The foregoing paragraph
shall apply to a last-in, first-out par-
ticipation, provided that the transfer
of a portion of the financial asset satis-
fies the conditions for sale accounting
treatment under generally accepted ac-
counting principles that would have
applied to such portion if it had met
the definition of a ‘‘participating inter-
est,” except for the ‘‘legal isolation”
condition that is addressed by this sec-
tion.

(2) Transition period safe harbor. With
respect to:

i) Any participation or
securitization for which transfers of fi-
nancial assets were made on or before
December 31, 2010 or

(ii) Any obligations of revolving
trusts or master trusts, for which one
or more obligations were issued as of
the date of adoption of this rule, or

(iii) Any obligations issued under
open commitments up to the maximum
amount of such commitments as of the
date of adoption of this rule if one or
more obligations were issued under
such commitments on or before Decem-
ber 31, 2010, the FDIC as conservator or
receiver shall not, in the exercise of its
statutory authority to disaffirm or re-
pudiate contracts, reclaim, recover, or
recharacterize as property of the insti-
tution or the receivership the trans-
ferred financial assets notwithstanding
that the transfer of such financial as-
sets does not satisfy all conditions for
sale accounting treatment under gen-
erally accepted accounting principles
as effective for reporting periods after
November 15, 2009, provided that such
transfer satisfied the conditions for
sale accounting treatment under gen-
erally accepted accounting principles
in effect for reporting periods before
November 15, 2009, except for the ‘‘legal
isolation” condition that is addressed
by this paragraph and the transaction
otherwise satisfied the provisions of
§360.6 in effect prior to the effective
date of this regulation.
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(3) For securitizations meeting sale ac-
counting requirements. With respect to
any securitization for which transfers
of financial assets were made after De-
cember 31, 2010, or from a master trust
or revolving trust established after
adoption of this rule or from any open
commitments that do not meet the re-
quirements of paragraph (d)(2) of this
section, and which complies with the
requirements applicable to that
securitization as set forth in para-
graphs (b) and (c) of this section, the
FDIC as conservator or receiver shall
not, in the exercise of its statutory au-
thority to disaffirm or repudiate con-
tracts, reclaim, recover, or recharac-
terize as property of the institution or
the receivership such transferred finan-
cial assets, provided that such transfer
satisfies the conditions for sale ac-
counting treatment under generally ac-
cepted accounting principles in effect
for reporting periods after November
15, 2009, except for the ‘‘legal isolation”
condition that is addressed by this
paragraph (d)(3).

(4) For securitization not meeting sale
accounting requirements. With respect to
any securitization for which transfers
of financial assets were made after De-
cember 31, 2010, or from a master trust
or revolving trust established after
adoption of this rule or from any open
commitments that do not meet the re-
quirements of paragraph (d)(2) or (d)(3)
of this section, and which complies
with the requirements applicable to
that securitization as set forth in para-
graphs (b) and (c) of this section, but
where the transfer does not satisfy the
conditions for sale accounting treat-
ment set forth by generally accepted
accounting principles in effect for re-
porting periods after November 15, 2009:

(1) Monetary default. If at any time
after appointment, the FDIC as conser-
vator or receiver is in a monetary de-
fault under a securitization due to its
failure to pay or apply collections from
the financial assets received by it in
accordance with the securitization doc-
uments, whether as servicer or other-
wise, and remains in monetary default
for ten (10) business days after actual
delivery of a written notice to the
FDIC pursuant to paragraph (f) of this
section requesting the exercise of con-
tractual rights because of such mone-
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tary default, the FDIC hereby consents
pursuant to 12 U.S.C. 1821(e)(13)(C) and
12 U.S.C. 1825(b)(2) to the exercise of
any contractual rights in accordance
with the documents governing such
securitization, including but not lim-
ited to taking possession of the finan-
cial assets and exercising self-help
remedies as a secured creditor under
the transfer agreements, provided no
involvement of the receiver or conser-
vator is required other than such con-
sents, waivers, or execution of transfer
documents as may be reasonably re-
quested in the ordinary course of busi-
ness in order to facilitate the exercise
of such contractual rights. Such con-
sent shall not waive or otherwise de-
prive the FDIC or its assignees of any
seller’s interest or other obligation or
interest issued by the issuing entity
and held by the FDIC or its assignees,
but shall serve as full satisfaction of
the obligations of the insured deposi-
tory institution in conservatorship or
receivership and the FDIC as conser-
vator or receiver for all amounts due.
(i1) Repudiation. If the FDIC as con-
servator or receiver provides a written
notice of repudiation of the
securitization agreement pursuant to
which the financial assets were trans-
ferred, and the FDIC does not pay dam-
ages, defined in this paragraph, within
ten (10) business days following the ef-
fective date of the notice, the FDIC
hereby consents pursuant to 12 U.S.C.
1821(e)(13)(C) and 12 U.S.C. 1825(b)(2) to
the exercise of any contractual rights
in accordance with the documents gov-
erning such securitization, including
but not limited to taking possession of
the financial assets and exercising self-
help remedies as a secured creditor
under the transfer agreements, pro-
vided no involvement of the receiver or
conservator is required other than such
consents, waivers, or execution of
transfer documents as may be reason-
ably requested in the ordinary course
of business in order to facilitate the ex-
ercise of such contractual rights. For
purposes of this paragraph, the dam-
ages due shall be in an amount equal to
the par value of the obligations out-
standing on the date of appointment of
the conservator or receiver, less any
payments of principal received by the
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investors through the date of repudi-
ation, plus unpaid, accrued interest
through the date of repudiation in ac-
cordance with the contract documents
to the extent actually received through
payments on the financial assets re-
ceived through the date of repudiation.
Upon payment of such repudiation
damages, all liens or claims on the fi-
nancial assets created pursuant to the
securitization documents shall be re-
leased. Such consent shall not waive or
otherwise deprive the FDIC or its as-
signees of any seller’s interest or other
obligation or interest issued by the
issuing entity and held by the FDIC or
its assignees, but shall serve as full
satisfaction of the obligations of the
insured depository institution in con-
servatorship or receivership and the
FDIC as conservator or receiver for all
amounts due.

(iii) Effect of repudiation. If the FDIC
repudiates or disaffirms a
securitization agreement, it shall not
assert that any interest payments
made to investors in accordance with
the securitization documents before
any such repudiation or disaffirmance
remain the property of the con-
servatorship or receivership.

(e) Consent to certain actions. Prior to
repudiation or, in the case of a mone-
tary default referred to in paragraph
(d)(4)(i) of this section, prior to the ef-
fectiveness of the consent referred to
therein, the FDIC as conservator or re-
ceiver consents pursuant to 12 U.S.C.
1821(e)(13)(C) to the making of, or if
serving as servicer, shall make, the
payments to the investors to the ex-
tent actually received through pay-
ments on the financial assets (but in
the case of repudiation, only to the ex-
tent supported by payments on the fi-
nancial assets received through the
date of the giving of notice of repudi-
ation) in accordance with the
securitization documents, and, subject
to the FDIC’s rights to repudiate such
agreements, consents to any servicing
activity required in furtherance of the
securitization or, if acting as servicer
the FDIC as receiver or conservator
shall perform such servicing activities
in accordance with the terms of the ap-
plicable servicing agreements, with re-
spect to the financial assets included in
securitizations that meet the require-
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ments applicable to that securitization
as set forth in paragraphs (b) and (c) of
this section.

(f) Notice for consent. Any party re-
questing the FDIC’s consent as conser-
vator or receiver under 12 TU.S.C.
1821(e)(13)(C) and 12 TU.S.C. 1825(b)(2)
pursuant to paragraph (d)(4)(i) of this
section shall provide notice to the Dep-
uty Director, Division of Resolutions
and Receiverships, Federal Deposit In-
surance Corporation, 550 17th Street,
NW., F-7076, Washington, DC 20429-0002,
and a statement of the basis upon
which such request is made, and copies
of all documentation supporting such
request, including without limitation a
copy of the applicable agreements and
of any applicable notices under the
contract.

(g) Contemporaneous requirement. The
FDIC will not seek to avoid an other-
wise legally enforceable agreement
that is executed by an insured deposi-
tory institution in connection with a
securitization or in the form of a par-
ticipation solely because the agree-
ment does not meet the ‘‘contempora-
neous’’ requirement of 12 TU.S.C.
1821(d)(9), 1821(n)(4)(I), or 1823(e).

(h) Limitations. The consents set forth
in this section do not act to waive or
relinquish any rights granted to the
FDIC in any capacity, pursuant to any
other applicable law or any agreement
or contract except as specifically set
forth herein. Nothing contained in this
section alters the claims priority of the
securitized obligations.

(i) No waiver. Except as specifically
set forth herein, this section does not
authorize, and shall not be construed
as authorizing the waiver of the prohi-
bitions in 12 U.S.C. 1825(b)(2) against
levy, attachment, garnishment, fore-
closure, or sale of property of the
FDIC, nor does it authorize nor shall it
be construed as authorizing the attach-
ment of any involuntary lien upon the
property of the FDIC. Nor shall this
section be construed as waiving, lim-
iting or otherwise affecting the rights
or powers of the FDIC to take any ac-
tion or to exercise any power not spe-
cifically mentioned, including but not
limited to any rights, powers or rem-
edies of the FDIC regarding transfers
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or other conveyances taken in con-
templation of the institution’s insol-
vency or with the intent to hinder,
delay or defraud the institution or the
creditors of such institution, or that is
a fraudulent transfer under applicable
law.

(j) No assignment. The right to con-
sent under 12 U.S.C. 1821(e)(13)(C) or 12
U.S.C. 1825(b)(2), may not be assigned
or transferred to any purchaser of
property from the FDIC, other than to
a conservator or bridge bank.

(k) Repeal. This section may be re-
pealed by the FDIC upon 30 days notice
provided in the FEDERAL REGISTER, but
any repeal shall not apply to any
issuance made in accordance with this
section before such repeal.

[75 FR 60297, Sept. 30, 2010, as amended at 80
FR 73089, Nov. 24, 2015; 81 FR 41423, June 27,
2016; 85 FR 12731, Mar. 4, 2020]

§360.7 Post-insolvency interest.

(a) Purpose and scope. This section es-
tablishes rules governing the calcula-
tion and distribution of post-insol-
vency interest to creditors with proven
claims in all FDIC-administered receiv-
erships established after June 13, 2002.

(b) Definitions—(1) Equityholder. The
owner of an equity interest in a failed
depository institution, whether such
ownership is represented by stock,
membership in a mutual association,
or otherwise.

(2) Post-insolvency interest. Interest
calculated from the date the receiver-
ship is established on proven creditor
claims in receiverships with surplus
funds.

(3) Post-insolvency interest rate. For
any calendar quarter, the coupon
equivalent yield of the average dis-
count rate set on the three-month
Treasury bill at the last auction held
by the United States Treasury Depart-
ment during the preceding calendar
quarter, and adjusted each quarter
thereafter.

(4) Principal amount. The proven
claim amount and any interest accrued
thereon as of the date the receivership
is established.

(6) Proven claim. A claim that is al-
lowed by a receiver or upon which a
final non-appealable judgment has been
entered in favor of a claimant against
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a receivership by a court with jurisdic-
tion to adjudicate the claim.

(c) Post-insolvency interest distribu-
tions. (1) Post-insolvency interest shall
only be distributed following satisfac-
tion by the receiver of the principal
amount of all creditor claims.

(2) The receiver shall distribute post-
insolvency interest at the post-insol-
vency interest rate prior to making
any distribution to equityholders.
Post-insolvency interest distributions
shall be made in the order of priority
set forth in section 11(d)(11)(A) of the
Federal Deposit Insurance Act, 12
U.S.C. 1821(d)(11)(A).

(3) Post-insolvency interest distribu-
tions shall be made at such time as the
receiver determines that such distribu-
tions are appropriate and only to the
extent of funds available in the receiv-
ership estate. Post-insolvency interest
shall be calculated on the outstanding
balance of a proven claim, as reduced
from time to time by any interim divi-
dend distributions, from the date the
receivership is established until the
principal amount of a proven claim has
been fully distributed but not there-
after. Post-insolvency interest shall be
calculated on a contingent claim from
the date such claim becomes proven.

(4) Post-insolvency interest shall be
determined using a simple interest
method of calculation.

[67 FR 34386, May 14, 2002]

§360.8 Method for determining deposit
and other liability account balances
at a failed insured depository insti-
tution.

(a) Purpose. The purpose of this sec-
tion is to describe the process the FDIC
will use to determine deposit and other
liability account balances for insur-
ance coverage and receivership pur-
poses at a failed insured depository in-
stitution.

(b) Definitions. (1) The FDIC Cutoff
Point means the point in time the FDIC
establishes after it has been appointed
receiver of a failed insured depository
institution and takes control of the
failed institution.

(2) The Applicable Cutoff Time for a
specific type of deposit account trans-
action means the earlier of either the
failed institution’s normal cutoff time
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for that specific type of transaction or
the FDIC Cutoff Point.

(3) Close-of-Business Account Balance
means the closing end-of-day ledger
balance of a deposit or other liability
account on the day of failure of an in-
sured depository institution deter-
mined by using the Applicable Cutoff
Times. This balance may be adjusted to
reflect steps taken by the receiver to
ensure that funds are not received by
or removed from the institution after
the FDIC Cutoff Point.

(4) A sweep account is an account held
pursuant to a contract between an in-
sured depository institution and its
customer involving the pre-arranged,
automated transfer of funds from a de-
posit account to either another ac-
count or investment vehicle located
within the depository institution
(internal sweep account), or an invest-
ment vehicle located outside the depos-
itory institution (external sweep ac-
count).

(¢) Principles. (1) In making deposit
insurance determinations and in deter-
mining the value and nature of claims
against the receivership on the institu-
tion’s date of failure, the FDIC, as in-
surer and receiver, will treat deposits
and other liabilities of the failed insti-
tution according to the ownership and
nature of the underlying obligations
based on end-of-day ledger balances for
each account using, except as expressly
provided otherwise in this section, the
depository institution’s normal posting
procedures.

(2) In its role as receiver of a failed
insured depository institution, in order
to ensure the proper distribution of the
failed institution’s assets under the
FDI Act (12 U.S.C. 1821(d)(11)) as of the
FDIC Cutoff Point, the FDIC will use
its best efforts to take all steps nec-
essary to stop the generation, via
transactions or transfers coming from
or going outside the institution, of new
liabilities or extinguishing existing li-
abilities for the depository institution.

(3) End-of-day ledger balances are
subject to corrections for posted trans-
actions that are inconsistent with the
above principles.

(d) Determining closing day balances.
(1) In determining account balances for
insurance coverage and receivership
purposes at a failed insured depository
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institution, the FDIC will use Close-of-
Business Account Balances.

(2) A check posted to the Close-of-
Business Account Balance but not col-
lected by the depository institution
will be included as part of the balance,
subject to the correction of errors and
omissions and adjustments for
uncollectible items that the FDIC may
make in its role as receiver of the
failed depository institution.

(3) In determining Close-of-Business
Account Balances involving sweep ac-
counts:

(i) For internal sweep accounts, the
FDIC will determine the ownership of
the funds and the nature of the receiv-
ership claim based on the records es-
tablished and maintained by the insti-
tution for that specific account or in-
vestment vehicle as of the closing day
end-of-day ledger balance. (For exam-
ple, if a sweep account entails the daily
transfer of funds from a demand de-
posit account to a Eurodollar account
at a foreign branch of the insured de-
pository institution, if the institution
should fail on that day, the FDIC
would treat the funds swept to the
Eurodollar account, as reflected on the
institution’s end-of-day records, as an
unsecured general creditor’s claim
against the receivership.);

(ii) For external sweep accounts, the
FDIC will treat swept funds consistent
with their status in the end-of-day
ledger balances of the depository insti-
tution and the external entity, as long
as the transfer of funds is completed
prior to the Applicable Cutoff Time.
(For example, if funds held in connec-
tion with a money market sweep ac-
count are wired from a customer’s de-
posit account at the insured depository
institution to the mutual fund prior to
the Applicable Cutoff Time, if the in-
stitution should fail on that day, the
FDIC would recognize that sweep
transaction as completed for claims
and receivership purposes.);

(iii) For repurchase agreement sweep
accounts, where, as a result of the
sweep transaction, the customer be-
comes either the legal owner of identi-
fied assets subject to repurchase or ob-
tains a perfected security interest in
those assets, the FDIC will recognize,
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for receivership purposes, the cus-
tomer’s ownership interest or security
interest in the assets.

(4) For deposit insurance and receiv-
ership purposes in connection with the
failure of an insured depository institu-
tion, the FDIC will determine the
rights of the depositor or other liabil-
ity holder as of the point the Close-of-
Business Account Balance is calculated.

(e) Disclosure requirements. Beginning
July 1, 2009, in all new sweep account
contracts, in renewals of existing
sweep account contracts and within
sixty days after July 1, 2009, and no less
than annually thereafter, institutions
must prominently disclose in writing
to sweep account customers whether
their swept funds are deposits within
the meaning of 12 U.S.C. 1813(1). If the
funds are not deposits, the institution
must further disclose the status such
funds would have if the institution
failed—for example, general creditor
status or secured creditor status. Such
disclosures must be consistent with
how the institution reports such funds
on its quarterly Consolidated Reports
of Condition and Income or Thrift Fi-
nancial Reports. The disclosure re-
quirements imposed under this provi-
sion do not apply to sweep accounts
where: The transfers are within a sin-
gle account, or a sub-account; or the
sweep account involves only deposit-
to-deposit sweeps, such as zero-balance
accounts, unless the sweep results in a
change in the customer’s insurance
coverage.

[74 FR 5806, Feb. 2, 2009]

§360.9 Large-bank deposit insurance
determination modernization.

(a) Purpose and scope. This section is
intended to allow the deposit and other
operations of a large insured deposi-
tory institution (defined as a ‘‘Covered
Institution”) to continue functioning
on the day following failure. It also is
intended to permit the FDIC to fulfill
its legal mandates regarding the reso-
lution of failed insured institutions to
provide liquidity to depositors prompt-
ly, enhance market discipline, ensure
equitable treatment of depositors at
different institutions and reduce the
FDIC’s costs by preserving the fran-
chise value of a failed institution.
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(b) Definitions. (1) A covered Institution
means an insured depository institu-
tion which, based on items as defined
in Reports of Income and Condition or
Thrift Financial Reports filed with the
applicable federal regulator, has at
least $2 billion in deposits and at least
either:

(i) 250,000 deposit accounts; or

(ii) $20 billion in total assets, regard-
less of the number of deposit accounts.

(2) Deposits, number of deposit accounts
and total assets are as defined in the in-
structions for the filing of Reports of
Income and Condition and Thrift Fi-
nancial Reports, as applicable to the
insured depository institution for de-
termining whether it qualifies as a cov-
ered institution. A foreign deposit
means an uninsured deposit liability
maintained in a foreign branch of an
insured depository institution. An
international banking facility deposit is
as defined by the Board of Governors of
the Federal Reserve System in Regula-
tion D (12 CFR §204.8(a)(2)). A demand
deposit account, NOW account, money
market deposit account, savings deposit
account and time deposit account are as
defined in the instructions for the fil-
ing of Reports of Income and Condition
and Thrift Financial Reports.

(3) Sweep account arrangements con-
sist of a deposit account linked to an
interest-bearing investment vehicle
whereby funds are swept to and from
the deposit account according to pre-
arranged rules, usually on a daily
basis, where the sweep investment ve-
hicle is not a deposit and is reflected
on the books and records of the Covered
Institution.

(4) Automated credit account arrange-
ments consist of a deposit account into
which funds are automatically credited
from an interest-bearing investment
vehicle where the funds in the interest-
bearing investment vehicle were not
invested by prearranged rules.

(5) Non-covered institution means an
insured depository institution that
does not meet the definition of a cov-
ered institution.

(6) Provisional hold means an effective
restriction on access to some or all of
a deposit or other liability account
after the failure of an insured deposi-
tory institution.
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(c) Posting and removing provisional
holds. (1) A covered institution shall
have in place an automated process for
implementing a provisional hold on de-
posit accounts, foreign deposit ac-
counts and sweep and automated credit
account arrangements immediately
following the determination of the
close-of-business account balances, as
defined in §360.8(b)(3), at the failed cov-
ered institution.

(2) The system requirements under
paragraph (c)(1) must have the capa-
bility of placing the provisional holds
prescribed under that provision no
later than 9 a.m. local time the day fol-
lowing the FDIC cutoff point, as de-
fined in §360.8(b)(1).

(3) Pursuant to instructions to be
provided by the FDIC, a covered insti-
tution must notify the FDIC of the per-
son(s) responsible for producing the
standard data download and admin-
istering provisional holds, both while
the functionality is being constructed
and on an on-going basis.

(4) For deposit accounts held in do-
mestic offices of an insured depository
institution, the provisional hold algo-
rithm must be designed to exempt ac-
counts below a specific account bal-
ance threshold, as determined by the
FDIC. The account balance threshold
could be any amount, including zero.
For accounts above the account bal-
ance threshold determined by the
FDIC, the algorithm must be designed
to calculate and place a hold equal to
the dollar amount of funds in excess of
the account balance threshold multi-
plied by the provisional hold percent-
age determined by the FDIC. The pro-
visional hold percentage could be any
amount, from zero to one hundred per-
cent. The account balance threshold as
well as the provisional hold percentage
could vary for the following four cat-
egories, as the covered institution cus-
tomarily defines consumer accounts:

(i) Consumer demand deposit, NOW
and money market deposit accounts;

(ii) Other consumer deposit accounts
(time deposit and savings accounts, ex-
cluding NOW and money market de-
posit accounts);

(iii) Non-consumer demand deposit,
NOW and money market deposit ac-
counts; and
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(iv) Other non-consumer deposit ac-
counts (time deposit and savings ac-
counts, excluding NOW and money
market deposit accounts).

(5) For deposit accounts held in for-
eign offices of an insured depository in-
stitution, other than those connected
to a sweep or automated credit ar-
rangement, the provisional hold algo-
rithm will apply a provisional hold per-
centage to the entire account balance.
For deposit accounts held in foreign of-
fices the provisional hold percentage
may differ from that applied to deposit
accounts. Also, the provisional hold
percentage would not vary by account
category (i.e., consumer versus non-
consumer and transaction versus non-
transaction) as is the case with deposit
accounts.

(6) For international banking facility
deposits, other than those connected to
a sweep or automated credit arrange-
ments, the provisional hold algorithm
will apply a provisional hold percent-
age to the entire account balance. For
IBF deposits the provisional hold per-
centage may differ from that applied to
deposit or foreign deposit accounts.
Also, the provisional hold percentage
would not vary by account category
(i.e., consumer versus non-consumer,
and transaction versus non-trans-
action) as is the case with deposit ac-
counts.

(7) For the interest-bearing invest-
ment vehicle of a sweep arrangement,
the provisional hold algorithm must be
designed with the capability to place a
provisional hold on the interest-bear-
ing investment vehicle with possibly a
different account balance threshold
and a different hold percentage accord-
ing to the type of interest-bearing in-
vestment vehicle.

(8) For the interest-bearing invest-
ment vehicle of an automated credit
account arrangement, the provisional
hold algorithm must be designed with
the capability to place a provisional
hold on the interest-bearing invest-
ment vehicle with possibly a different
account balance threshold and a dif-
ferent hold percentage according to the
type of interest-bearing investment ve-
hicle.

(9) A covered institution may submit
a request to the FDIC, using the ad-
dress indicated in §360.9(g): to develop
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a provisional hold process involving
memo holds or alternative account
mechanisms; or to exempt from the
provisional hold requirements of this
section those account systems serv-
icing a relatively small number of ac-
counts where the manual application of
provisional holds is feasible. Such re-
quests may be in the form of a letter
and must include a justification for the
request and address the relative effec-
tiveness of the alternative for posting
provisional holds in the event of fail-
ure. The FDIC will consider such re-
quests on a case-by-case basis in light
of the objectives of this section.

(10) The automated process for provi-
sional holds required by paragraph
(c)(1) of this section must include the
capability of removing provisional
holds in batch mode and, during the
same processing cycle, applying debits,
credits or additional holds on the de-
posit or other accounts from which the
provisional holds were removed, as de-
termined by the FDIC. The FDIC will
provide files listing the accounts sub-
ject to: removal of provisional holds or
additional holds (file format as speci-
fied in appendix A); application of deb-
its or credits (file format as specified
in appendix B); and application of addi-
tional holds (file format as specified in
appendix A). In addition to the batch
process used to remove provisional
holds, the Covered Institution is re-
quired to have in place a mechanism
for manual removal of provisional
holds on a case-by-case basis.

(d) Providing a standard data format
for genmerating deposit account and cus-
tomer data. (1) A covered institution
must have in place practices and proce-
dures for providing the FDIC in a
standard format upon the close of any
day’s business with required depositor
and customer data for all deposit ac-
counts held in domestic and foreign of-
fices and interest-bearing investment
accounts connected with sweep and
automated credit arrangements. Such
standard data files are to be created
through a mapping of pre-existing data
elements and internal institution codes
into standard data formats. Deposit ac-
count and customer data provided
must be current as of the close of busi-
ness for that day.
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(2) The requirements of paragraph
(d)(1) of this section shall be provided
in five separate files, as indicated in
the appendices C through G to this part
360.

(3) Upon request by the FDIC, a cov-
ered institution must submit the data
required by paragraph (d)(1) of this sec-
tion to the FDIC, in a manner pre-
scribed by the FDIC.

(4) In providing the data required
under paragraph (d)(1) of this section
to the FDIC, the Covered Institution
must be able to reconcile the total de-
posit balances and the number of de-
posit accounts to the institution’s sub-
sidiary system control totals.

(e) Implementation requirements. (1) A
covered institution must comply with
the requirements of this section no
later than February 18, 2010.

(2) An insured depository institution
not within the definition of a covered
institution on the effective date of this
section must comply with the require-
ments of this section no later than
eighteen months following the end of
the second calendar quarter for which
it meets the criteria for a covered in-
stitution.

(3) Upon the merger of two or more
non-covered institutions, if the result-
ing institution meets the criteria for a
covered institution, that covered insti-
tution must comply with the require-
ments of this section no later than
eighteen months after the effective
date of the merger.

(4) Upon the merger of two or more
covered institutions, the merged insti-
tution must comply with the require-
ments of this section within eighteen
months following the effective date of
the merger. This provision, however,
does not supplant any preexisting im-
plementation date requirement, in
place prior to the date of the merger,
for the individual covered institu-
tion(s) involved in the merger.

(5) Upon the merger of one or more
covered institutions with one or more
non-covered institutions, the merged
institution(s) must comply with the re-
quirements of this section within
eighteen months following the effec-
tive date of the merger. This provision,
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however, does not supplant any pre-
existing implementation date require-
ment for the individual covered insti-
tution(s) involved in the merger.

(6) Notwithstanding the general re-
quirements of this paragraph (e), on a
case-by-case basis, the FDIC may ac-
celerate, upon notice, the implementa-
tion timeframe of all or part of the re-
quirements of this section for a covered
institution that: Has a composite rat-
ing of 3, 4, or 5 under the Uniform Fi-
nancial Institution’s Rating System, or
in the case of an insured branch of a
foreign bank, an equivalent rating; is
undercapitalized, as defined under the
prompt corrective action provisions of
12 CFR part 324; or is determined by
the appropriate Federal banking agen-
cy or the FDIC in consultation with
the appropriate Federal banking agen-
cy to be experiencing a significant de-
terioration of capital or significant
funding difficulties or liquidity stress,
notwithstanding the composite rating
of the institution by its appropriate
Federal banking agency in its most re-
cent report of examination. In imple-
menting this paragraph (e)(6), the FDIC
must consult with the covered institu-
tion’s primary federal regulator and
consider the: Complexity of the institu-
tion’s deposit systems and operations,
extent of the institution’s asset quality
difficulties, volatility of the institu-
tion’s funding sources, expected near-
term changes in the institution’s cap-
ital levels, and other relevant factors
appropriate for the FDIC to consider in
its roles as insurer and possible re-
ceiver of the institution.

(7) Notwithstanding the general re-
quirements of this paragraph (e), a cov-
ered institution may request, by letter,
that the FDIC extend the deadline for
complying with the requirements of
this section. A request for such an ex-
tension is subject to the FDIC’s rules
of general applicability under 12 CFR.
303.251.

(f) A covered institution may apply
to the FDIC for an exemption from the
requirements of this §360.9 if it has a
high concentration of deposits inci-
dental to credit card operations. The
FDIC will consider such applications
on a case-by-case basis in light of the
objectives of this section.
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(g) Requests for exemptions from the
requirements of this section, for flexi-
bility in the use of provisional holds or
for extensions of the implementation
requirements of this section and the
submission of point-of-contact infor-
mation should be submitted in writing
to: Office of the Director, Division of
Resolutions and Receiverships, Federal
Deposit Insurance Corporation, 550 17th
Street, NW., Washington, DC 20429-0002.

(h) Testing requirements. Covered in-
stitutions must provide appropriate as-
sistance to the FDIC in its testing of
the systems required by this section.
The FDIC will provide testing details
to covered institutions through the
issuance of subsequent procedures and/
or guidelines.

[73 FR 41195, July 17, 2008, as amended at 78
FR 55595, Sept. 10, 2013; 83 FR 17741, Apr. 24,
2018]

§360.10 Resolution plans required for
insured depository institutions with
$100 billion or more in total assets;
informational filings required for
insured depository institutions with
at least $50 billion but less than
$100 billion in total assets.

(a) Scope and purpose. This section
applies to insured depository institu-
tions with $50 billion or more in total
assets. It requires a covered insured de-
pository institution with $100 billion or
more in total assets (a group A CIDI, as
defined in paragraph (b) of this section)
to submit a resolution plan that should
enable the FDIC, as receiver, to resolve
the institution under 12 U.S.C. 1821 and
1823 in a manner that provides deposi-
tors timely access to their insured de-
posits, maximizes the net present value
return from the sale or disposition of
assets and minimizes the amount of
any loss realized by the creditors in the
resolution, and addresses risks of ad-
verse effects on U.S. economic condi-
tions or economic stability. Other cov-
ered insured depository institutions
(group B CIDIs, as defined in paragraph
(b) of this section) are required under
this section to submit to the FDIC an
informational filing containing infor-
mation relevant to the group B CIDI’s
resolution that will support the devel-
opment of strategic options for resolu-
tion of the CIDI by the FDIC. This sec-
tion also establishes the requirements
regarding the submission of resolution
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plans and informational filings and
their contents, as well as procedures
for their review by the FDIC. This rule
is intended to ensure that each group A
CIDI develops a credible strategy to fa-
cilitate the FDIC’s resolution of the in-
stitution across a range of possible sce-
narios and, with respect to each group
A CIDI and each group B CIDI, the
FDIC has access to all of the material
information and analysis it needs to re-
solve efficiently the covered insured
depository institution in the event of
its failure.

(b) Definitions.

Affiliate has the same meaning as in
12 U.S.C. 1813(w)(6).

Appropriate Federal banking agency
has the same meaning as in 12 U.S.C.
1813(q).

Biennial filer is defined in paragraph
(c)(1) of this section.

Bridge depository institution has the
same meaning as in 12 U.S.C. 1813(i)(2).

Capabilities testing is defined in para-
graph (f)(7) of this section.

CIDI or covered insured depository in-
stitution means a group A CIDI or a
group B CIDI.

Company has the same meaning as in
12 CFR 362.2(d).

Control has the same meaning as in 12
U.S.C. 1813(w)(b).

Core business lines means those busi-
ness lines of the CIDI, including associ-
ated operations, services, functions,
and support, that, in the view of the
CIDI, upon failure would result in a
material loss of revenue, profit, or
franchise value of the CIDI.

Critical services means services and
operations, including shared and
outsourced services, that are necessary
to continue the day-to-day operations
of the CIDI, and, in the case of a group
A CIDI, to support the execution of the
identified strategy, and includes all
services and operations that are nec-
essary to continue any critical oper-
ation conducted by the CIDI that has
been included in the most recent DFA

resolution plan of the CIDI’s parent
company.
Critical services support means re-

sources, including shared and
outsourced resources, that are nec-
essary to support the provision of crit-
ical services, including systems, tech-
nology infrastructure, data, key per-
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sonnel, intellectual property, and fa-
cilities.

DFA resolution plan means a resolu-
tion plan filed by a CIDI’s parent com-
pany under 12 U.S.C. 5365(d).

DIF means the deposit insurance
fund established by 11 U.S.C. 1821(a)(4).

Engagement is defined in paragraph
(£)(6) of this section.

Failure scenario means a scenario as
described in paragraph (d)(2) of this
section.

Foreign-based company means any
company that is not incorporated or
organized under the laws of the United
States.

Franchise component means a business
segment, regional branch network,
major asset, material asset portfolio,
or other key component of a CIDI’s
franchise that can be separated and
sold or divested.

Full resolution submission means a res-
olution plan for a group A CIDI, and an
informational filing for a group B CIDI.

Group A CIDI means an insured de-
pository institution with $100 billion or
more in total assets, as determined
based upon the average of the institu-
tion’s four most recent Consolidated
Reports of Condition and Income. An
insured depository institution that is a
group A CIDI remains a group A CIDI
until it has less than $100 billion in
total assets for each of the institu-
tion’s four most recent Consolidated
Reports of Condition and Income. In
the event of a merger, acquisition of
assets, combination, or similar trans-
action by an insured depository insti-
tution that causes it to exceed $100 bil-
lion in total assets, the FDIC may al-
ternatively consider, in its discretion,
to the extent and in the manner the
FDIC considers to be appropriate, one
or more of the four most recent Con-
solidated Reports of Condition and In-
come of the insured depository institu-
tions that will become a group A CIDI
effective as of the date of the con-
summation of such merger, acquisi-
tion, combination, or other trans-
action.

Group B CIDI means an insured de-
pository institution with at least $50
billion but less than $100 billion in
total assets, as determined based upon
the average of the institution’s four
most recent Consolidated Reports of
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Condition and Income. An insured de-
pository institution that is a group B
CIDI remains a group B CIDI until it is
a group A CIDI or has less than $50 bil-
lion in total assets, in either case, for
each of the institution’s four most re-
cent Consolidated Reports of Condition
and Income. In the event of a merger,
acquisition of assets, combination, or
similar transaction by an insured de-
pository institution that causes it to
have at least $560 billion but less than
$100 billion in total assets, the FDIC
may alternatively consider, in its dis-
cretion, to the extent and in the man-
ner the FDIC considers to be appro-
priate, one or more of the four most re-
cent Consolidated Reports of Condition
and Income of the insured depository
institutions that will become a group B
CIDI effective as of the date of the con-
summation of such merger, acquisi-
tion, combination, or other trans-
action.

Identified strategy means the strategy
chosen by a group A CIDI for its resolu-
tion plan as required pursuant to para-
graph (d)(1) of this section, covering
the time period from the point of fail-
ure to disposition of substantially all
of the assets and operations of the
group A CIDI through wind-down, liq-
uidation, divestiture, or other return
to the private sector.

IDI franchise means all core business
lines and all other business segments,
branches, and assets that constitute
the CIDI and its businesses as a whole.

Informational filing means the full
resolution submission submitted by a
group B CIDI pursuant to this section.

Insured depository institution has the
same meaning as in 12 U.S.C. 1813(c)(2).

Key depositors is defined in paragraph
(A)(7)(v) of this section.

Key personnel means personnel tasked
with an essential role in support of a
core business line, franchise compo-
nent, or critical service, or having a
function, responsibility, or knowledge
that may be significant to the FDIC’s
resolution of the CIDI. Key personnel
may be employed by the CIDI, a CIDI
subsidiary, the parent company, a par-
ent company affiliate, or a third party.

Least-cost test means the process for
determining the resolution strategy
that is least costly to the DIF, as re-
quired under 12 U.S.C. 1823(c).
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Material asset portfolio means a pool
or portfolio of assets, such as loans, se-
curities, or other assets that may be
sold in resolution by the bridge deposi-
tory institution or the receivership and
is significant in terms of income or
value to the CIDI.

Material change means a change in or-
ganization, operations, or strategic di-
rection of the CIDI that results from
an extraordinary event or other cir-
cumstance that could reasonably be
foreseen to have a material effect on
the resolvability of the CIDI. Such
changes include, but are not limited to:

(i) The identification of a new core
business line;

(ii) The identification of a new mate-
rial entity or the de-identification of a
material entity;

(iii) Legal or functional organiza-
tional structure;

(iv) Overall deposit structure;

(v) Critical services or critical serv-
ices support;

(vi) The identification or de-identi-
fication of a franchise component;

(vii) The acquisition or disposition of
a material asset portfolio; or

(viii) Cross-border elements.

Material entity means a company, a
domestic branch, or a foreign branch as
defined in 12 U.S.C. 1813(0) that is sig-
nificant to the activities of a critical
service or core business line, and in-
cludes all IDIs that are subsidiaries or
affiliates of the CIDI.

Multiple-acquirer exit means an exit
from a bridge depository institution
through the sale of all or nearly all of
the CIDI’s IDI franchise to multiple
acquirers, such as a regional breakup
of the CIDI’s IDI franchise or a sale of
business segments to multiple
acquirers, and may also include the
wind-down or other disposition of fran-
chise components, or material asset
portfolios incidental to the
divestitures of going concern elements,
as applicable.

Parent company means the company
that controls, directly or indirectly, an
insured depository institution. In a
multi-tiered holding company struc-
ture, parent company means the top-
tier of the multi-tiered holding com-
pany only.

Parent company affiliate means any
affiliate of the parent company other
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than the CIDI and the CIDI's subsidi-
aries.

Payment, clearing, and settlement serv-
ice provider (PCS service provider) is de-
fined in paragraph (d)(16) of this sec-
tion.

Qualified financial contract has the
same meaning as in 12 U.S.C. 1821(e)(8).

Regulated subsidiary 1is defined in
paragraph (d)(4)(v) of this section.

Resolution plan means the full resolu-
tion submission submitted by a group
A CIDI pursuant to this section.

Subsidiary has the same meaning as
in 12 U.S.C. 1813(w)(4).

Total assets has the meaning given in
the instructions for the filing of Re-
ports of Condition and Income.

Triennial filer is defined in paragraph
(c)(2) of this section.

United States has the same meaning
as the term State as defined in 12
U.S.C. 1813(a)(3).

Virtual data room means an online re-
pository where information pertinent
to a sale or disposition of a CIDI or its
franchise components is maintained in
a secure and confidential manner to fa-
cilitate, whether by the CIDI or the
FDIC, such sale or disposition to one or
more third party acquirers.

(c) Full resolution submissions re-
quired—(1) Biennial filers—(i) Definition.
Biennial filer means a CIDI affiliate of
a biennial filer, as defined in
§381.4(a)(1) of this chapter.

(ii) Submission date. Each biennial
filer must provide a full resolution sub-
mission to the FDIC on or before the
date that is two years after the date of
its most recent full resolution submis-
sion (or first business day thereafter),
unless it has received written notice of
a different date from the FDIC. All bi-
ennial filers will receive a written no-
tice specifying the date on which their
initial full resolution submission or in-
terim supplement is due, which will be
at least 270 days after October 1, 2024.

(2) Triennial filers—(1) Definition. Tri-
ennial filer means all CIDIs that are
not biennial filers.

(ii) Submission date. Each triennial
filer must provide a full resolution sub-
mission to the FDIC on or before the
date that is three years after the date
of its most recent full resolution sub-
mission (or first business day there-
after), unless it has received written
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notice of a different date from the
FDIC. All triennial filers will receive a
written notice specifying the date on
which their initial full resolution sub-
mission or interim supplement is due,
which will be at least 270 days after Oc-
tober 1, 2024.

(3) Full resolution submission by new
CIDIs. An insured depository institu-
tion that becomes a CIDI after October
1, 2024, must submit its initial full res-
olution submission on or before the
date specified in writing by the FDIC.
Such date will occur no earlier than 270
days after the date on which the in-
sured depository institution became a
CIDI. A CIDI that transitions between
groups will file a full resolution sub-
mission or interim supplement, as ap-
plicable, pursuant to the requirements
applicable to its new filing group on or
before the date that its next full reso-
lution submission or interim supple-
ment is due, unless it receives written
notice of a different date from the
FDIC.

(4) Notice of extraordinary event. (i) Re-
quirements. Each CIDI must provide the
FDIC with a notice no later than 45
days after any material merger, acqui-
sition or disposition of assets, or simi-
lar transaction or fundamental change
to the CIDI’s organizational structure,
core business lines, size, or complexity.
Such notice must describe the extraor-
dinary event and explain how the event
impacts the resolvability of the CIDI.
The CIDI must address any material
changes resulting from the extraor-
dinary event with respect to which it
has provided notice pursuant to this
paragraph (c)(4)(i) in the subsequent
full resolution submission or interim
supplement submitted by the CIDI.

(ii) Exception. A CIDI is not required
to submit a notice under paragraph
(¢)(4)(i) of this section if the date by
which the CIDI would be required to
submit the notice under paragraph
(c)(4)(i) of this section would be within
90 days before the date on which the
CIDI is required to make a full resolu-
tion submission under this section.

(5) Approval by the CIDI board of direc-
tors. The CIDI’s board of directors or,
in the case of an insured branch only, a
delegee acting under the express au-
thority of the CIDI’s board of directors,
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must approve the full resolution sub-
mission. That approval or delegation of
express authority must be noted in the
minutes of the board of directors.

(6) Incorporation from other sources—
(i) Sources. A CIDI may incorporate in-
formation or analysis into the con-
fidential section of its full resolution
submission or its interim supplement
from one or more of the following with-
out seeking the authorization for dis-
closure of FDIC confidential informa-
tion required under 12 CFR part 309:

(A) The most recent full resolution
submission submitted by the CIDI or
an affiliate of the CIDI.

(B) The most recent DFA resolution
plan of a company that is a CIDI affil-
iate.

(C) Any other regulatory filing by
the CIDI or a CIDI affiliate with the
FDIC.

(ii) Requirements for incorporation from
other sources. A CIDI may incorporate
information from other sources only if:

(A) The full resolution submission
seeking to incorporate information or
analysis from other sources clearly in-
dicates the source and as-of date of the
information or analysis the CIDI is in-
corporating, and the information or
analysis required by this section is
readily distinguishable from any extra-
neous parent company (or parent com-
pany affiliate) information or analysis,
with a description of any material dif-
ferences.

(B) The CIDI certifies that the infor-
mation or analysis the CIDI is incor-
porating from other sources remains
accurate in all respects that are mate-
rial to the CIDI’s full resolution sub-
mission.

(d) Content of the full resolution sub-
missions for CIDIs. Each group A CIDI
must submit a resolution plan that in-
cludes all content specified in this
paragraph (d). BEach group B CIDI must
submit an informational filing that in-
cludes the content specified in para-
graphs (d)(4) through (9), (@10){d)
through (iii) and (vii) through (viii),
(d)(11), and (d)(13) through (27) of this
section, inclusive; a description of each
material change since the submission
of its prior informational filing or,
where relevant, interim supplement (or
affirmation that no such material
change has occurred); and a discussion
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of the changes to the CIDI’s previously
submitted informational filing result-
ing from any change in law or regula-
tion, guidance, or feedback from the
FDIC, or material change.

(1) Identified strategy. (i) Each resolu-
tion plan must include an identified
strategy for the resolution of the CIDI
in the event of its failure that meets
the credibility criteria in paragraph
(£)(1) of this section.

(ii) A CIDI must utilize as its identi-
fied strategy the formation and sta-
bilization of a bridge depository insti-
tution that continues operation
through the completion of the resolu-
tion and exit from the bridge deposi-
tory institution unless the CIDI deter-
mines and demonstrates in its resolu-
tion plan why another strategy:

(A) Would be more appropriate for
the size, complexity, and risk profile of
the CIDI;

(B) Reasonably could be executed by
the FDIC across a range of likely fail-
ure scenarios; and

(C) Best addresses the credibility cri-
teria described in paragraph (f)(1) of
this section.

(iii) The identified strategy must in-
clude meaningful optionality for execu-
tion across a range of scenarios. The
exit from the bridge depository institu-
tion may be through a multiple
acquirer exit, or any other exit strat-
egy following the stabilization of the
operations of the bridge depository in-
stitution. The identified strategy may
not be based upon a sale or other dis-
position to one or more acquirers over
resolution weekend.

(2) Failure scenario. For the identified
strategy, the CIDI must use a failure
scenario that demonstrates that the
CIDI is experiencing material financial
distress, such that the quality of the
CIDI’s asset base has deteriorated and
high-quality liquid assets have been de-
pleted or pledged in the stress period
before failure due to high, unexpected
outflows of deposits and increased li-
quidity requirements from counterpar-
ties that would impact the CIDI’s abil-
ity to pay its obligations in the normal
course of business before the FDIC’s
appointment as receiver. Though the
immediate failure event may be liquid-
ity-related and associated with a lack
of market confidence in the financial
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condition of the CIDI before the final
recognition of losses, the identified
strategy must also consider the deple-
tion of capital before and at the time of
the appointment of the FDIC as re-
ceiver. The CIDI may not assume any
regulatory waivers in connection with
the actions proposed to be taken before
or in resolution. To the extent that the
CIDI assumes that DIF funding is used
during the resolution by a bridge de-
pository institution, it must dem-
onstrate the capacity for such bor-
rowing on a fully secured basis and the
source of repayment. The identified
strategy must take into account that
failure of the CIDI will occur under se-
verely adverse economic conditions de-
veloped by the Board of Governors of
the Federal Reserve System pursuant
to 12 U.S.C. 5365(i)(1)(B), and must as-
sume that the U.S. parent company (if
any) is in resolution under 11 U.S.C. 101
et seq. or another applicable insolvency
regime. The FDIC may provide a CIDI
additional or alternative parameters
for the failure scenario detailed in this
paragraph (d)(2). The FDIC will endeav-
or to provide a CIDI notice of such ad-
ditional or alternative parameters for
the failure scenario at least one year
before the applicable resolution plan is
due. Any such additional or alternative
parameters:

(i) May be applicable to all CIDIs or
only specific individual CIDIs; and

(ii) May include additional condi-
tions, such as different macroeconomic
stress scenario information or assump-
tions with respect to the cause of fail-
ure. If the FDIC provides such addi-
tional or alternative parameters, the
CIDI must use the additional or alter-
native parameters rather than the con-
ditions specified in paragraph (d)(2) of
this section, to the extent inconsistent
with the conditions specified in para-
graph (d)(2) of this section.

(3) Executive summary. A resolution
plan must include an executive sum-
mary providing:

(i) A description of the key elements
of the identified strategy;

(ii) An overview of the CIDI’s core
business lines and franchise compo-
nents;

(iii) A description of each material
change since the prior resolution plan
addressing the changed element (or af-
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firmation that no such material change
has occurred);

(iv) A discussion of the changes to
the CIDI’s previously submitted resolu-
tion plan resulting from any change in
law or regulation, guidance, or feed-
back from the FDIC, or material
change; and

(v) A discussion of any actions taken
by the CIDI since the submission of its
prior resolution plan to further develop
the quality or comprehensiveness of
the information and analysis included
in the resolution plan, including the
identified strategy, or to improve its
capabilities to develop and timely de-
liver that information and analysis.

(4) Organizational structure: legal enti-
ties; core business lines; and branches. A
full resolution submission must:

(i) Identify and describe the CIDI’s,
the parent company’s, and the parent
company affiliates’ legal and func-
tional structures, including all mate-
rial entities.

(ii) Identify and describe each of the
CIDI’s core business lines, including
whether any core business line draws
additional value from, or relies on the
operations of, the parent company or a
parent company affiliate, and identify
any such operations that are cross-bor-
der. Provide information about the as-
sets and annual revenue for each core
business line, clearly identifying rev-
enue to the CIDI.

(iii) Map franchise components to
core business lines, and franchise com-
ponents and core business lines to ma-
terial entities and regulated subsidi-
aries.

(iv) Describe the CIDI’s branch orga-
nization, both domestic and foreign, in-
cluding the address and total domestic
and foreign deposits of each branch.

(v) Identify each CIDI subsidiary that
is one of the following legal entities
(each a ‘‘regulated subsidiary’’), and
provide the address and asset size of
each regulated subsidiary:

(A) A broker or dealer that is reg-
istered under the Securities Exchange
Act of 1934 (15 U.S.C. 78a et seq.);

(B) A registered investment adviser,
properly registered by or on behalf of
either the Securities and Exchange
Commission or any State, with respect
to the investment advisory activities
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of such investment adviser and activi-
ties incidental to such investment ad-
visory activities;

(C) An investment company that is
registered under the Investment Com-
pany Act of 1940 (15 U.S.C. 80a-1 et seq.);

(D) An insurance company, with re-
spect to insurance activities of the in-
surance company and activities inci-
dental to such insurance activities,
that is subject to supervision by a
State insurance regulator;

(E) A legal entity that is subject to
regulation by, or registration with, the
Commodity Futures Trading Commis-
sion, with respect to activities con-
ducted as a futures commission mer-
chant, commodity trading adviser,
commodity pool, commodity pool oper-
ator, swap execution facility, swap
data repository, swap dealer, major
swap participant, and activities that
are incidental to such commodities and
swaps activities;

(F) A corporation organized underl2
U.S.C. 611 et seq. or a corporation hav-
ing an agreement or undertaking with
the Federal Reserve Board under 12
U.S.C. 601 et seq.; or

(G) Any legal entity that is organized
under the law of any jurisdiction other
than the United States and that is au-
thorized or supervised by a regulatory
authority of such jurisdiction in a
manner generally comparable to the
U.S. legal entities and authorities de-
scribed in paragraphs (d)(4)(V)(A)
through (E) of this section, and in-
cludes any subsidiary that takes depos-
its or conducts the business of banking
under the laws of such jurisdiction.

(vi) Identify all of the CIDI’s subsidi-
aries, offices, and agencies with cross-
border operations associated with the
operations of any core business line or
franchise component. For each such
subsidiary, office, or agency, provide
metrics that appropriately depict its
size and significance, and the location
of each such subsidiary, office, and
agency.

(5) Methodology for material entity des-
ignation. A full resolution submission
must describe the CIDI’s methodology
for identifying material entities. The
methodology must be appropriate to
the nature, size, complexity, and scope
of the CIDI’s operations.
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(6) Separation from parent, potential
barriers or material obstacles to orderly
resolution. The full resolution submis-
sion must address the CIDI’s ability to
operate separately from the parent
company’s organization, and any im-
pact on maintaining economic viabil-
ity and preservation of franchise value
in a bridge depository institution, with
the assumption that the parent com-
pany and parent company affiliates are
in resolution under 11 U.S.C. 101 et seq.
or another applicable insolvency re-
gime. The full resolution submission
must describe the actions necessary to
separate the CIDI and its subsidiaries
from the organizational structure of its
parent company in a cost-effective and
timely fashion. The full resolution sub-
mission must identify potential bar-
riers or other material obstacles to an
orderly resolution of the CIDI that
may occur upon the CIDI’s separation
from the parent company’s organiza-
tion, as well as risks to the identified
strategy (if required), and inter-con-
nections and inter-dependencies that
may hinder the timely and effective
resolution of the CIDI, and include the
remediation steps or mitigating re-
sponses necessary to eliminate or mini-
mize such barriers or obstacles.

(T) Overall deposit activities. A full res-
olution submission must:

(i) Describe the CIDI’s overall deposit
activities, including, insured and unin-
sured deposits, and particular deposit
concentrations or other aspects of the
deposit base or underlying systems
that may create operational com-
plexity for the FDIC. Describe how any
types or groups of deposits are related
to a core business line, business seg-
ment, or franchise component, and if
s0, how those types or groups of depos-
its are identified on the records or sys-
tems of the CIDI.

(ii) Identify the total amount of for-
eign deposits by jurisdiction and what
percentage of foreign deposits is dually
payable in the United States. Describe
any relationship between foreign de-
posits and core business lines and any
deposit sweep arrangements with for-
eign branches, subsidiaries, and affili-
ates.

(iii) Identify and describe deposit
sweep arrangements, if any, that the
CIDI has with the parent company,
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parent company affiliates, or third par-
ties, and identify contracts governing
such deposit sweep arrangements. De-
scribe the CIDI’s reporting capabilities
on sweep deposits, including whether
such reporting is automated and any
data lag that affects the accuracy of
such reports. If the CIDI receives sig-
nificant amounts of deposits through
such deposit sweep arrangements with
the parent company or parent company
affiliates, include a detailed discussion
of such relationships and the business
objectives of such deposit sweep ar-
rangements.

(iv) Identify all omnibus, deposit
sweep, and pass-through accounts, and
identify the accountholder, the loca-
tion of relevant contracts, and the sys-
tem on which the accounts are main-
tained. Provide a detailed discussion of
the capabilities and timeliness of de-
posit reporting systems and capabili-
ties to generate accurate and timely
contact information with respect to
any omnibus, deposit sweep, or pass-
through accounts.

(v) Provide a report regarding the
CIDI’s depositors that hold or control
the largest deposits (whether in one ac-
count or multiple accounts) that col-
lectively are material to one or more
business segments (‘‘key depositors’).
The report must identify key deposi-
tors by name and business segment and
the amount of deposit of each key de-
positor, and for each key depositor
must identify other services provided
by the CIDI to that depositor, such as
lending, wealth management, broker-
age services, or custody services. The
full resolution submission must de-
scribe the CIDI’s approach to identi-
fying these key depositors and must
describe how long it would take the
CIDI to generate such a report and the
timeliness of the information provided.

(8) Critical services. A CIDI must be
able to demonstrate capabilities nec-
essary to ensure continuity of critical
services in resolution. In order to sup-
port these capabilities, a full resolu-
tion submission must:

(i) Identify and describe the CIDI’s
critical services and critical services
support, including whether they are
provided, in whole or in part, by or
through:
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(A) The CIDI or a CIDI subsidiary or
branch (and further indicate whether
those critical services or critical serv-
ices support are ultimately provided by
a third party), or

(B) The parent company or a parent
company affiliate (and further indicate
whether those critical services or crit-
ical services support are ultimately
provided by a third party).

(ii) Describe the CIDI’s process for
identifying critical services and crit-
ical services support. Describe the
CIDI’s process for collecting and moni-
toring the terms of contracts gov-
erning critical services and critical
services support, and whether services
provided pursuant to such contracts
and associated costs can be segmented
by the material entity, core business
line, or franchise component that re-
ceives the critical service or critical
service support.

(iii) Map critical services support to
the legal entities that own, contract
for, or employ them, and map critical
services to the material entities, core
business lines, and franchise compo-
nents that they support.

(iv) Identify the physical locations
and jurisdictions of critical service
providers and critical services support
that are located outside of the United
States.

(v) Identify the critical services and
critical services support that may be at
risk of interruption in the event of the
CIDI’s failure and describe the process
used to make this determination. De-
scribe the CIDI's approach for con-
tinuing critical services in the event of
the CIDI’'s failure. Identify contracts
for critical services that contain provi-
sions that, upon the insolvency of the
CIDI or the FDIC being appointed re-
ceiver of the CIDI, purport to permit
the service provider to stop providing
services, to alter pricing, or to alter
other terms of service. Discuss poten-
tial obstacles to maintaining critical
services that could occur in the event
of the CIDI’s failure and steps that
could be taken to remediate or other-
wise mitigate the risk of interruption,
to include those critical services and
critical services support provided by
the parent company or a parent com-
pany affiliate and addressing:
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(A) Whether the CIDI and the parent
company or parent company affiliate
have entered into a written agreement
and whether the written agreement has
a cost plus or arms’ length pricing
rate, and the processes used by the
CIDI to identify and project liquidity
needs associated with those costs; and

(B) The impact on continuity of crit-
ical services or critical services sup-
port provided by the parent company
or a parent company affiliate if the
parent company or parent company af-
filiate is in resolution under 11 U.S.C.
101 et seq. or other applicable insol-
vency regime.

(9) Key personnel. A full resolution
submission must:

(i) Identify all key personnel by title,
function, location, core business line,
and employing legal entity.

(ii) Describe the CIDI’s methodology
for identifying key personnel.

(iii) Provide a recommended ap-
proach for retaining key personnel dur-
ing the CIDI’s resolution.

(iv) Identify all employee benefit pro-
grams provided to key personnel, in-
cluding health insurance, defined con-
tribution and defined benefit retire-
ment programs, and any other em-
ployee wellness programs, as well as
any collective bargaining agreements
or other similar arrangements. Identify
the legal entity sponsor of each em-
ployee benefit program, and provide a
description of and points of contact (by
title) for such programs.

(10) Franchise components. A CIDI
must be able to demonstrate the capa-
bilities necessary to ensure that fran-
chise components and the IDI franchise
are marketable in resolution. A full
resolution submission must:

(i) Identify franchise components
that are currently separable, and are
marketable in a timely manner in reso-
lution. For a resolution plan of a group
A CIDI, the franchise components iden-
tified must be sufficient to implement
the identified strategy.

(ii) Provide metrics that depict the
size and significance of each franchise
component.

(iii) Identify by position the senior
management officials of the CIDI who
are primarily responsible for over-
seeing the business activities under-
lying the franchise component.
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(iv) Describe the CIDI’s current capa-
bilities and process to initiate mar-
keting of franchise components to po-
tential third party acquirers, and de-
scribe the process by which the CIDI
would identify prospective bidders for
such franchise components.

(v) Describe the key assumptions
(such as market conditions, available
time to market assets, and anticipated
client behaviors) underpinning each
franchise component divestiture.

(vi) Describe any significant impedi-
ments and obstacles to execution, in-
cluding significant legal, regulatory,
cross-border or operational challenges
to the divestiture of each franchise
component. This description must also
address impediments and obstacles to
maintaining internal operations (for
example, shared services, information
technology requirements, and human
resources) and to maintaining access to
financial market utilities. Identify the
material actions that would be needed
to facilitate the sale or disposition of
each franchise component and, based
on the CIDI’s current capabilities, de-
scribe the projected time frame to pre-
pare for and execute the disposition of
each franchise component.

(vii) If a CIDI subsidiary or a parent
company affiliate is a broker-dealer
that provides services to the CIDI or
customers of the CIDI, describe such
services and the integration of the
broker-dealer with the CIDI’s business
and operations. Provide an analysis
discussing the challenges that could
arise upon the discontinuation of serv-
ices if the CIDI were separated from
the broker-dealer, and actions to miti-
gate such challenges.

(viii) Describe the CIDI’s current ca-
pabilities and processes to establish a
virtual data room promptly in the run-
up to or upon failure of the CIDI that
could be used to carry out sale of the
IDI franchise as well as any or all of
the CIDI’s franchise components, in-
cluding a description of the organiza-
tional structure of information within
the virtual data room. Information in
the virtual data room must support the
ability of the FDIC to market and exe-
cute a timely sale or disposition of the
IDI franchise or the CIDI’s franchise
components, be appropriate for a buyer
to conduct due diligence for a timely
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sale or disposition of the IDI franchise
or the CIDI's franchise components,
and be sufficient to permit a bidder to
provide a competitive bid on the IDI
franchise or the CIDI’s franchise com-
ponents. A full resolution submission
must also describe expected access pro-
tocols and requirements for the FDIC
to use the virtual data room in order to
carry out the sale of the IDI franchise
or the CIDI’s franchise components, in-
cluding the FDIC’s ability to facilitate
bidder due diligence, and describe how
information populated within the vir-
tual data room could be transferred to
a virtual data room hosted by the
FDIC. The full resolution submission
should identify the time required to
capture all elements of information in
the virtual data room, indicating num-
ber of days it would take to populate
each category of information described
below, and the process for each, includ-
ing any potential obstacles or impedi-
ments in producing accurate, timely,
and complete information in a useful
format. The content of the virtual data
room must include the following ele-
ments, or those that are applicable in
the case of a sale of a franchise compo-
nent:

(A) Financial information, including
annual and interim financial state-
ments, including carve-out financial
statements for franchise components,
general ledger, and relevant financial
information;

(B) Deposit data and information;

(C) Loan and lending operations in-
formation;

(D) Securities information, including
relevant information describing the
CIDI’s securities and investment port-
folio;

(BE) Corporate organization informa-
tion, including current organizational
chart;

(F) Employee information, including
organization charts, compensation, and
benefits;

(G) Material contracts and critical
services information, including key
critical services agreements, leases,
and bond indentures; and

(H) Other information necessary to
facilitate a rapid and effective due dili-
gence process for the sale of the IDI
franchise or the CIDI’s franchise com-
ponents.
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(11) Material asset portfolios. A full
resolution submission must identify
each material asset portfolio by size,
and by category and classes of assets
within such material asset portfolio,
and include a breakdown of those as-
sets within a material asset portfolio
that are held by a foreign branch or
regulated subsidiary. For each mate-
rial asset portfolio, describe how the
assets within the portfolio are valued
and how they are maintained on the
books and records of the CIDI. Identify
and discuss impediments to the sale of
each material asset portfolio identified
and provide a timeline for such sale.

(12) Valuation to facilitate FDIC’s as-
sessment of least-costly resolution method.
A CIDI must be able to demonstrate
the capabilities necessary to produce
valuations needed in assessing the
least-cost test. A resolution plan must:

(i) Provide a detailed description of
the approaches the CIDI would employ
for determining the values of the fran-
chise components and the IDI franchise
as a whole, including the underlying
assumptions and rationale. Describe
the CIDI’'s approach to the develop-
ment of the information needed to sup-
port valuation analysis, including a de-
scription of the CIDI’s current ability
to produce updated projections, timely
if necessary, to support the FDIC’s
analysis to determine whether a reso-
lution strategy would be the least cost-
ly to the Deposit Insurance Fund in the
event of failure.

(ii) Provide the following valuation
analysis based upon the failure sce-
nario assumed in the development of
the identified strategy, with such ad-
justments to the scenario as may be
necessary to demonstrate the analysis
required under paragraph (d)(12)(ii)(B)
of this section:

(A) Valuation estimates of the IDI
franchise, and where a multiple
acquirer exit strategy is incorporated
in the identified strategy, a sum-of-
the-parts analysis. In determining
these valuation estimates, the CIDI
must consider appropriate valuation
approaches, such as the income-based
approach, asset-based approach, and
market-based approach. In deriving a
range of estimates of value, the CIDI
must assess and provide a reasoned
quantitative or qualitative analysis in
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support of whether the conclusion of
value should reflect the results of one
valuation approach and method, or a
combination of the results of more
than one valuation approach and meth-
od; as appropriate, the resolution plan
must discuss the relevance and weight
given to the different valuation ap-
proaches and methods used.

(B) A qualitative analysis of the im-
pact on franchise value that may result
from not transferring any uninsured
deposits to the bridge depository insti-
tution, including a narrative describing
any options to mitigate franchise value
destruction where there is not a trans-
fer of all deposits to a bridge deposi-
tory institution such as, an advance
dividend payment to depositors that
takes into account the expected loss to
depositors, and the impact of such an
advance dividend on depositor behavior
and preservation of franchise value at
different levels of loss. Such quali-
tative analysis should reflect reason-
able assumptions of customer behavior
based upon the CIDI’s range of services
provided to, and interconnections with,
depositors.

(iii) Provide all content responsive to
paragraph (d)(12)(ii) of this section as
an appendix to the resolution plan, in-
cluding any analysis of liquidity and
deposit runoff assumptions and factors
underlying such runoff estimates.

(13) Off-balance-sheet exposures. A full
resolution submission must describe
any material off-balance-sheet expo-
sures (including the amount and nature
of unfunded commitments, guarantees,
and contractual obligations) of the
CIDI and map those exposures to core
business lines, franchise components,
and material asset portfolios.

(14) Qualified financial contracts. A
full resolution submission must:

(i) Describe the types of qualified fi-
nancial contract transactions the CIDI
is involved with in respect of its cus-
tomers and business activities, the core
business lines and franchise compo-
nents with which such transactions are
associated, and how the CIDI offsets
position risk from such transactions.
Identify customers of the CIDI that are
counterparties to qualified financial
contracts transactions with the CIDI
that are significant in terms of gross
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notional amounts or volumes of trans-
actions.

(ii) Describe the booking models for
risk from derivative transactions, in-
cluding whether customer-facing risk
or other dealer-facing risk resides in
the CIDI while the position risk hedg-
ing is performed by a parent company
affiliate. Describe the CIDI’s use of any
“‘global risk book,” ‘‘remote book-
ings,” or ‘‘back-to-backs’ booking
model, identify the challenges these
booking models present to the transfer
or unwind of such related derivatives,
and analyze approaches for addressing
those challenges.

(iii) Describe how the CIDI uses
qualified financial contracts to manage
its hedging or liquidity needs, includ-
ing specifying the hedged items (in-
cluding underlying risk, cash flow, as-
sets or liability being hedged) and the
applicable core business line, as well as
the approach used to mitigate such
risks.

(iv) For each of paragraphs (d)(14)()
through (iii) of this section, identify
hedges that receive hedge accounting
treatment, core business line-specific
hedges, and reporting capabilities and
practices for hedge accounting infor-
mation and other end-user hedges.

(15) Unconsolidated balance sheet; ma-
terial entity and regulated subsidiary fi-
nancial statements. A full resolution
submission must provide an unconsoli-
dated balance sheet for the CIDI and a
consolidating schedule for all material
entities and regulated subsidiaries that
are subject to consolidation with the
CIDI. Amounts attributed to legal enti-
ties that are not material entities or
regulated subsidiaries may be aggre-
gated on the consolidating schedule.
Provide financial statements for each
material entity and regulated sub-
sidiary. When available, audited finan-
cial statements should be provided.

(16) Payment, clearing, and settlement.
A full resolution submission must iden-
tify each provider of payment, clear-
ing, and settlement services, and agent
banks, and other financial market util-
ities (each, a “PCS service provider”’),
of which the CIDI directly is a member
or has a direct relationship that is a
critical service or a critical service
support. For each such PCS service
provider:
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(i) Map those PCS service providers
to the CIDI’s legal entities, core busi-
ness lines, and franchise components;

(ii) Describe the PCS services pro-
vided by such PCS service providers,
including the value and volume of ac-
tivities on a per-provider basis; and

(iii) Describe the CIDI’s role as a PCS
service provider that is material in
terms of revenue to, or value of, any
franchise component or core business
line.

A7) Capital structure; funding sources.
A full resolution submission must:

(i) Provide descriptions of the cur-
rent processes used by the CIDI to
identify the funding, liquidity, and cap-
ital needs of and resources available to
each material entity that is a CIDI
subsidiary or foreign branch. Describe
the current capabilities of the CIDI to
project and report its funding and 1li-
quidity needs (e.g., next day, cumu-
lative next five days, cumulative next
30 days).

(ii) Identify the composition of the 1li-
abilities of the CIDI including the
types and amounts of short-term and
long-term liabilities by type and term
to maturity, secured and unsecured li-
abilities, and subordinated liabilities.
Such information must include wheth-
er such liabilities are held by affiliates,
whether they are publicly issued, their
maturity, any call rights provided,
and, where applicable, the identity of
their indenture trustees.

(iii) Identify the material funding re-
lationships and material inter-affiliate
exposures between the CIDI and any
CIDI subsidiary or foreign branch that
is a material entity, including material
inter-affiliate financial exposures,
claims or liens, lending or borrowing
lines and relationships, guaranties, de-
posits, and derivatives transactions.

(18) Parent and parent company affil-
iate funding, transactions, accounts, ex-
posures, and concentrations. A full reso-
lution submission must:

(i) Identify material affiliate funding
relationships, and material inter-affil-
iate exposures, including terms, pur-
pose, and duration, that the CIDI or
any CIDI subsidiary has with the par-
ent company or any parent company
affiliate. Such information must in-
clude material affiliate financial expo-
sures, claims or liens, lending or bor-
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rowing lines and relationships, guaran-
ties, deposits, and derivatives trans-
actions.

(ii) Identify the nature and extent to
which the parent company or any par-
ent company affiliate serves as a
source of funding to the CIDI and CIDI
subsidiaries, the terms of any contrac-
tual arrangements, including any cap-
ital maintenance agreements, the loca-
tion of related assets, funds, or depos-
its, and the mechanisms by which
funds are transferred from the parent
company or any parent company affil-
iate to the CIDI and CIDI subsidiaries.

(19) Economic effects of resolution. A
full resolution submission must iden-
tify any activities of the CIDI that pro-
vide a service or function that is mate-
rial:

(i) To a geographic area or region of
the United States;

(ii) To a business sector or product
line in that geographic area or region,
or nationally; or

(iii) To other financial institutions.
The full resolution submission must in-
clude a discussion of mitigants to the
potential impact of termination of
those activities in the event of failure
of the CIDI, including whether the ac-
tivity is readily substitutable.

(20) Non-deposit claims. A full resolu-
tion submission must identify and de-
scribe the CIDI’s systems and processes
used to identify the unsecured credi-
tors of the CIDI that are not deposi-
tors, as well as the unsecured creditors
of each CIDI subsidiary that is a mate-
rial entity. Such description must
identify the location of the CIDI’s
records and recordkeeping practices re-
garding unsecured debt issued by the
CIDI and any inter-creditor agreements
for unsecured debt. The description
must include a description of the
CIDI’s capabilities to identify each
such unsecured creditor by name, ad-
dress, nature of the Iliability, and
amount owed by the CIDI and each
CIDI subsidiary or, in the case of in-
dentured securities, the identity of the
indenture trustee.

(21) Cross-border elements. A full reso-
lution submission must describe all
components of the parent company’s
and parent company affiliates’ oper-
ations that are based or located outside
the United States, including regulated
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subsidiaries, and foreign branches and
offices that contribute to the value,
revenues, or operations of the CIDI. A
full resolution submission must also
identify all authorities with regulatory
or supervisory authority over these op-
erations, and identify regulatory or
other impediments to divestiture,
transfer, or continuation of any of the
CIDI's foreign branches, subsidiaries,
and offices in resolution, including
with respect to retention or termi-
nation of personnel and transfer or
continuation of licenses or authoriza-
tions.

(22) Management information systems;
software licenses; intellectual property. A
full resolution submission must:

(i) Provide a detailed inventory and
description of the key management in-
formation systems and applications,
including systems and applications for
risk management, accounting, and fi-
nancial and regulatory reporting, as
well as those used to provide the infor-
mation required to be provided in the
full resolution submission, used by or
for the benefit of the CIDI and CIDI
subsidiaries. For each system or appli-
cation the description must identify
the legal owner or licensor, the key
personnel needed to support and oper-
ate the system or application, the sys-
tem or application’s use and function,
any core business line that uses the
system or application, its physical lo-
cation (if any), any related third party
contracts or service-level agreements,
any related software or systems li-
censes, and any other related intellec-
tual property.

(ii) For any key management infor-
mation system or application for which
the CIDI or CIDI subsidiary is not the
owner or licensor, describe both any
obstacles to maintaining access to such
system or application when the CIDI is
in resolution, and approaches for main-
taining access to such system or appli-
cation when the CIDI is in resolution,
including the projected costs of main-
taining access when the CIDI is in reso-
lution.

(iii) Describe the capabilities of the
CIDI’s processes and systems to col-
lect, maintain, and produce the infor-
mation and other data underlying the
full resolution submission. Identify all
relevant management information sys-
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tems and applications, and describe
how the information is managed and
maintained. Describe any deficiencies,
gaps, or weaknesses in such capabili-
ties and the actions the CIDI intends to
take to address promptly any such de-
ficiencies, gaps, or weaknesses, and the
time frame for implementing such ac-
tions.

(23) Digital services and electronic plat-
forms. A full resolution submission
must:

(i) Describe all digital services and
electronic platforms offered to cus-
tomers to support banking trans-
actions for retail or business cus-
tomers.

(ii) Identify whether such services
and platforms are provided by the
CIDI, a CIDI subsidiary, a parent com-
pany affiliate, or a third party, and
which of them owns the related intel-
lectual property or is the licensee.

(iii) Discuss how these services or
platforms are significant to the oper-
ations or customer relationships of the
CIDI, and their impact on franchise
value and depositor behavior.

(24) Communications playbook. A full
resolution submission must include a
communications playbook that de-
scribes the CIDI’s current communica-
tion capabilities, including capabilities
to communicate with personnel, cus-
tomers, and counterparties, and how
those capabilities could be used from
the point of the CIDI’s failure through
the CIDI’s resolution. The description
must:

(i) Identify categories of key stake-
holders addressed in the CIDI’s commu-
nications plans including, counterpar-
ties, domestic and foreign regulatory
authorities, customers, and personnel.

(ii) Identify communication channels
for each key stakeholder category and
describe the logistics and limitations
of the use of each communication
channel.

(iii) Describe the procedures to gen-
erate contact lists for each key stake-
holder category and estimate the time
required to generate each list.

(iv) Describe procedures for coordi-
nating communications across key
stakeholder categories and commu-
nications channels, including cross-
border communications, if any.

165



§360.10

(v) Identify key personnel that are
responsible for the CIDI’s crisis com-
munications across key stakeholder
categories and communications chan-
nels and the functional and legal entity
organization of relevant communica-
tions activities.

(25) Corporate governance. A full reso-
lution submission must include a de-
tailed description of: how resolution
planning is integrated into the cor-
porate governance structure and proc-
esses of the CIDI; the CIDI’s policies,
procedures, and internal controls gov-
erning preparation and approval of the
full resolution submission; and the
identity and position of the senior
management official of the CIDI who is
primarily responsible and accountable
for the development, maintenance, and
filing of the full resolution submission,
and for the CIDI’s compliance with this
section.

(26) CIDI’s assessment of the full resolu-
tion submission. A full resolution sub-
mission must describe the nature, ex-
tent, and results of any contingency
planning or similar exercise conducted
by the CIDI since the date of the most
recently filed full resolution submis-
sion to assess the viability of the iden-
tified strategy (if required) or improve
any capabilities described in the full
resolution submission.

(27) Any other material factor. A full
resolution submission must identify
and discuss any other material factor
that may impede the resolution of the
CIDI.

(e) Interim supplement. BEach CIDI
must submit interim supplements con-
taining current and accurate informa-
tion regarding the specified full resolu-
tion submission content items in ac-
cordance with this paragraph (e).

(1) Submission date. (i) Bach interim
supplement must be submitted to the
FDIC on or before the anniversary date
(or first business day thereafter) of its
most recent full resolution submission,
or its most recent interim supplement,
unless the CIDI has received written
notice of a different date from the
FDIC.

(ii) Notwithstanding paragraph
(e)(1)(i) of this section, with respect to
all CIDIs, no interim supplement is re-
quired in the calendar year in which a
full resolution submission is made and,
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with respect to a biennial filer, no in-
terim supplement is required in the
calendar year in which it submits a
DFA resolution plan.

(2) Content items for interim supple-
ment. Each CIDI must submit interim
supplements that address each of the
following content items:

(i) A description of all material
changes resulting from an extraor-
dinary event;

(ii) A description of each material
change applicable to interim supple-
ment content items since the submis-
sion of its prior full resolution submis-
sion (or affirmation that no such mate-
rial change has occurred);

(iii) The content required under para-
graph (d)(4) of this section;

(iv) From paragraph (d)(7) of this sec-
tion, the content required under para-
graph (d)(7)(i), the first sentence of
paragraph (d)(7)(ii), the first sentence
of paragraph (d)(7)(iii), the first sen-
tence of paragraph (d)(7)(iv), and the
first two sentences of paragraph
(A)(7)(v) of this section;

(v) From paragraph (d)(8) of this sec-
tion, the content required under para-
graphs (d)(8)(1) and (iv) of this section;

(vi) From paragraph (d)(9) of this sec-
tion, the content required under para-
graph (d)(9)(i) of this section;

(vii) From paragraph (d)(10) of this
section, the content required under
paragraphs (d)(10)(i) through (iii) of
this section;

(viii) From paragraph (d)(11) of this
section, the content required under the
first sentence of paragraph (d)(11) of
this section;

(ix) The content required under para-
graph (d)(13) of this section, excluding
the requirement to ‘“‘map those expo-
sures to core business lines, franchise
components and material asset port-
folios™’;

(x) The content required under para-
graph (d)(15) of this section;

(xi) From paragraph (d)(16) of this
section, the content required under the
first sentence of paragraph (d)(16) of
this section;

(xii) From paragraph (d)(17) of this
section, the content required under the
first sentence of paragraph (d)(17)(ii) of
this section;

(xiii) The content required under
paragraph (d)(21) of this section;
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(xiv) From paragraph (d)(22) of this
section, the content required under
paragraph (d)(22)(i) of this section; and

(xv) Any other content element ex-
pressly identified for the next interim
supplement by the FDIC.

(f) Credibility, review of full resolution
submissions; engagement; capabilities test-
ing—(1) Credibility criteria. Each full
resolution submission must be credible.
The FDIC may, at its sole discretion,
determine that the full resolution sub-
mission is not credible if:

(i) The identified strategy would not
provide timely access to insured depos-
its, maximize value from the sale or
disposition of assets, minimize any
losses realized by creditors of the CIDI
in resolution, and address potential
risk of adverse effects on U.S. eco-
nomic conditions or financial stability;
or

(ii) The information and analysis in
the full resolution submission is not
supported with observable and
verifiable capabilities and data and
reasonable projections or the CIDI fails
to comply in any material respect with
the requirements of paragraph (d) or (e)
of this section.

(2) Resolution submission review and
credibility determination. The FDIC will
review the full resolution submission
in consultation with the appropriate
Federal banking agency for the CIDI
and its parent company. If, after con-
sultation with the appropriate Federal
banking agency for the CIDI, the FDIC
determines that the full resolution sub-
mission of a CIDI is not credible pursu-
ant to paragraph (f)(1) of this section,
the FDIC must notify the CIDI in writ-
ing of such determination. Any notice
provided under this paragraph (f)(2)
must include a description of the mate-
rial weaknesses in the full resolution
submission identified by the FDIC that
resulted in the determination that the
full resolution submission is not cred-
ible. A material weakness is an aspect
of a CIDI's full resolution submission
that individually or in conjunction
with other aspects fails to meet the
credibility criteria described in para-
graph (£)(1).

(3) Resubmission of a full resolution
submission. Within 90 days of receiving
a notice issued by the FDIC pursuant
to paragraph (f)(2) of this section that
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the full resolution submission is not
credible based on identified material
weaknesses, or such shorter or longer
period as the FDIC may determine, a
CIDI must submit a revised full resolu-
tion submission, or such other informa-
tion or material specified by the FDIC,
to the FDIC that addresses any mate-
rial weaknesses identified by the FDIC
and discusses in detail the revisions
made to address such material weak-
nesses.

(4) Failure regarding resubmission. If
the CIDI fails to submit the revised full
resolution submission within the re-
quired time-period under paragraph
(£)(3) of this section or the FDIC deter-
mines that the revised full resolution
submission fails to address adequately
the material weaknesses identified in
the notice issued by the FDIC, the
FDIC may take enforcement action
against the CIDI in accordance with
paragraph (j) of this section.

(5) Significant findings. The FDIC may
also identify significant findings and
other observations after review of a
full resolution submission. A signifi-
cant finding is a weakness or gap that
raises questions about the credibility
of a CIDI’s full resolution submission
but does not rise to the level of a mate-
rial weakness. If a significant finding is
not satisfactorily explained or ad-
dressed before or in the CIDI’s next full
resolution submission, it may be found
to be a material weakness in the CIDI’s
next full resolution submission. The
FDIC may require a project plan with
identified milestones to assure that the
significant finding is timely addressed.
The FDIC may identify an aspect of a
CIDI’s full resolution submission as a
material weakness even if such aspect
was not identified as a significant find-
ing in an earlier full resolution submis-
sion. The FDIC must notify the CIDI in
writing of any significant findings that
are identified in the full resolution
submission.

(6) Engagement. Each CIDI must pro-
vide the FDIC such information and ac-
cess to such personnel of the CIDI as
the FDIC in its discretion determines
is relevant to any of the provisions of
this section (‘‘engagement’’). Personnel
made available must have sufficient
expertise and responsibility to address
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the informational and data require-
ments of the engagement. Engagement
between the CIDI and the FDIC may be
required at any time. This engagement
may include the FDIC requiring the
CIDI to provide information or data to
support the content items required by
paragraph (d) or (e) of this section,
other information related to a group A
CIDI’s identified strategy, or, for any
CIDI, other resolution options being
considered by the FDIC. The FDIC will
provide the CIDI with timely notifica-
tion of the scope of any engagement be-
fore such engagement begins and will
notify the CIDI on the conclusion of
the engagement.

() Capabilities testing. At the discre-
tion of the FDIC, the FDIC may require
any CIDI to demonstrate the CIDI’s ca-
pabilities described, or required to be
described, in the full resolution sub-
mission, including the ability to pro-
vide the information, data and analysis
underlying the full resolution submis-
sion (‘‘capabilities testing’’). The CIDI
must perform such capabilities testing
promptly, and provide the results in a
time frame and format acceptable to
the FDIC. Capabilities testing may be
included in connection with full resolu-
tion submission review under para-
graph (f)(2) of this section or any en-
gagement under paragraph (f)(6) of this
section. The FDIC will provide the
CIDI with timely notification of the
scope of any capabilities testing before
such capabilities testing begins and
will notify the CIDI on the conclusion
of the capabilities testing.

(g) No limiting effect on FDIC. No full
resolution submission or interim sup-
plement provided pursuant to this sec-
tion will be binding on the FDIC as su-
pervisor, deposit insurer, or receiver
for a CIDI or otherwise require the
FDIC to act in conformance with such
full resolution submission or interim
supplement.

(1) Financial information. The full res-
olution submission or interim supple-
ment must, to the greatest extent pos-
sible, use financial information as of
the most recent fiscal year-end for
which the CIDI has financial state-
ments or, if the use of financial infor-
mation as of a more recent date as of
which the CIDI has financial state-
ments would more accurately reflect
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the operations of the CIDI on the date
of the submission, financial informa-
tion as of that more recent date.

(2) Indexing of information and anal-
ysis to full resolution submission and in-
terim supplement content requirements. A
full resolution submission or interim
supplement must include an index of
each content requirement in paragraph
(d) or (e)(2) of this section, as applica-
ble, required to be included in that full
resolution submission or interim sup-
plement, as applicable, to every in-
stance of its location in the full resolu-
tion submission, or interim supple-
ment, as applicable.

(3) Combined full resolution submission
or interim supplements by affiliated
CIDIs. CIDIs that are affiliates may
submit a single, combined full resolu-
tion submission or interim supplement,
but only if all affiliated CIDIs submit-
ting the combined full resolution sub-
mission or interim supplement are
within the same CIDI group, whether
group A or group B. The combined full
resolution submission or interim sup-
plement must satisfy the content re-
quirements for each CIDI’s full resolu-
tion submission or interim supplement,
as applicable, and the FDIC must be
able to readily identify the portions of
a combined full resolution submission
or interim supplement that comprise
each CIDI’s full resolution submission
or interim supplement.

(h) Form of full resolution submissions;
confidential treatment of full resolution
submissions and interim supplements. (1)
BEach full resolution submission must
be divided into a Public Section and a
Confidential Section. Each CIDI must
segregate and separately identify the
Public Section from the Confidential
Section. The Public Section must con-
sist of a summary overview of the full
resolution submission that describes
the business of the CIDI. For each
CIDI, the Public Section must include,
to the extent material to the CIDI’s
full resolution submission:

(i) The names of material entities;

(ii) A description of core business
lines;

(iii) Consolidated financial informa-
tion regarding assets, liabilities, cap-
ital and major funding sources;

(iv) A description of derivative ac-
tivities and hedging activities;
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(v) A list of PCS service providers;

(vi) A description of foreign oper-
ations;

(vii) The identities of material super-
visory authorities;

(viii) The identities of the principal
officers;

(ix) A description of the corporate
governance structure and processes re-
lated to resolution planning;

(x) A description of material manage-
ment information systems; and

(xi) For group A CIDIs only, a de-
scription, at a high level, of the CIDI’s
identified strategy.

(2) The confidentiality of full resolu-
tion submissions and interim supple-
ments must be determined in accord-
ance with applicable exemptions under
the Freedom of Information Act (b
U.S.C. 552(b)) and the FDIC’s Disclo-
sure of Information Rules (12 CFR part
309).

(3) Any CIDI submitting a full resolu-
tion submission, interim supplement,
or related materials pursuant to this
section that desires confidential treat-
ment of the information submitted
pursuant to 5 U.S.C. 552(b)(4) and 12
CFR part 309 and related policies may
file a request for confidential treat-
ment in accordance with those rules.

(4) To the extent permitted by law,
information comprising the Confiden-
tial Section of a full resolution submis-
sion and the information comprising an
interim supplement will be treated as
confidential.

(5) To the extent permitted by law,
the submission of any mnon-publicly
available data or information under
this section will not constitute a waiv-
er of, or otherwise affect, any privilege
arising under Federal or State law (in-
cluding the rules of any Federal or
State court) to which the data or infor-
mation is otherwise subject. Privileges
that apply to full resolution submis-
sions and related materials are pro-
tected pursuant to 12 U.S.C. 1828(x).

(i) Extensions and exemptions—(1) Ex-
tension. Notwithstanding the general
requirements of paragraph (c) of this
section, on a case-by-case basis, the
FDIC may extend, on its own initiative
or upon written request, any time
frame or deadline of this section.

(2) Waiver. The FDIC may, on its own
initiative or upon written request, ex-
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empt a CIDI from one or more of the
requirements of this section.

(j) Enforcement. Violating any provi-
sion of this section constitutes a viola-
tion of a regulation and may subject
the CIDI to enforcement actions under
12 U.S.C. 1818, including paragraph (t)
thereunder.

[89 FR 56648, July 9, 2024]

§360.11 Records of failed insured de-
pository institutions.

(a) Definitions. For purposes of this
section, the following definitions
apply—

(1) Failed insured depository institution
is an insured depository institution for
which the FDIC has been appointed re-
ceiver pursuant to 12 U.S.C. 1821(c)(1).

(2) Insured depository institution has
the same meaning as provided by 12
U.S.C. 1813(c)(2).

(3) Records means any reasonably ac-
cessible document, book, paper, map,
photograph, microfiche, microfilm,
computer or electronically-created
record generated or maintained by an
insured depository institution in the
course of and necessary to its trans-
action of business.

(i) Examples of records include, with-
out limitation, board or committee
meeting minutes, contracts to which
the insured depository institution was
a party, deposit account information,
employee and employee benefits infor-
mation, general ledger and financial
reports or data, litigation files, and
loan documents.

(ii) Records do not include:

(A) Multiple copies of records; or

(B) Examination, operating, or condi-
tion reports prepared by, on behalf of,
or for the use of the FDIC or any agen-
cy responsible for the regulation or su-
pervision of insured depository institu-
tions.

(b) Determination of records. In deter-
mining whether particular documen-
tary material obtained from a failed
insured depository institution is a
record for purposes of 12 TU.S.C.
1821(d)(15)(D), the FDIC in its discre-
tion will consider the following factors:

(1) Whether the documentary mate-
rial related to the business of the in-
sured depository institution,

(2) Whether the documentary mate-
rial was generated or maintained as
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records in the regular course of the
business of the insured depository in-
stitution in accordance with its own
recordkeeping practices and procedures
or pursuant to standards established by
its regulators,

(3) Whether the documentary mate-
rial is needed by the FDIC to carry out
its receivership function, and

(4) The expected evidentiary needs of
the FDIC.

(c) The FDIC’s determination that
documentary material from a failed in-
sured depository institution con-
stitutes records is solely for the pur-
pose of identifying that documentary
material that must be maintained pur-
suant to 12 U.S.C. 1821(d)(15)(D) and
shall not bear on the discoverability or
admissibility of such documentary ma-
terial in any court, tribunal or other
adjudicative proceeding, nor on wheth-
er such documentary material is sub-
ject to release under the Freedom of
Information Act, the Privacy Act or
other law.

(d) Destruction of records. (1) Except as
provided in paragraph (d)(2) of this sec-
tion, after the end of the six-year pe-
riod beginning on the date the FDIC is
appointed as receiver of a failed in-
sured depository institution, the FDIC
may destroy any records of an institu-
tion which the FDIC, in its discretion,
determines to be unnecessary unless di-
rected not to do so by a court of com-
petent jurisdiction or governmental
agency, prohibited by law, or subject to
a legal hold imposed by the FDIC.

(2) Notwithstanding paragraph (d)(1)
of this section, the FDIC may destroy
records of a failed insured depository
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institution which are at least 10 years
old as of the date on which the FDIC is
appointed as the receiver of such insti-
tution in accordance with paragraph
(d)(1) of this section at any time after
such appointment is final, without re-
gard to the six-year period of limita-
tion contained in paragraph (d)(1) of
this section.

(e) Transfer of records. If the FDIC
transfers records to a third party in
connection with a transaction involv-
ing the purchase and assumption of as-
sets and liabilities of an insured depos-
itory institution, the recordkeeping re-
quirements of 12 U.S.C. 1821(d)(15)(D),
and paragraph (d) of this section shall
be satisfied if the transferee agrees
that it will not destroy such records
for at least six years from the date the
FDIC was appointed as receiver of such
failed insured depository institution
unless otherwise notified in writing by
the FDIC.

(f) Policies and procedures. The FDIC
may establish policies and procedures
with respect to the retention and de-
struction of records that are consistent
with this section.

[78 FR 54376, Sept. 4, 2013]

APPENDIX A TO PART 360—NON-MONE-
TARY TRANSACTION FILE STRUC-
TURE

This is the structure of the data file the
FDIC will provide to remove or add a FDIC
hold for an individual account or sub-ac-
count. The file will be in a tab- or pipe-de-
limited ASCII format and provided through
FDICconnect or Direct Connect. The file will
be encrypted using an FDIC-supplied algo-
rithm.

Field name Field description

Comments Format

1. DP__Acct__Identifier .....

2. DP__Acct__Identifier—2

3. DP__Acct__Identifier—3

4. DP__Acct__Identifier—4

5. DP__Acct__Identifier—5

Account Identifier ..............ccc....

The primary field used to identify
the account. This field may be
the Account Number.

Account Identifier—2 ...................
If necessary, the second element
used to identify the account.
Account Identifier—3 ...................
If necessary, the third element

used to identify the account
Account Identifier—4 ...
If necessary, the fourtl

used to identify the account.
Account Identifier—5 ...................

The Account Identifier may be
composed of more than one
physical data element. If mul-
tiple fields are required to iden-
tify the account, data should
be placed in separate fields
and the FDIC instructed how
these fields are combined to
uniquely identify the account.

Character (25).

Character (25).

Character (25).

Character (25).

Character (25).
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Field name Field description Comments Format

If necessary, the fifth element
used to identify the account.
Sub-Account Identifier .................
If available, the Sub-Account

identifier for the account.

6. DP__Sub_ Acct__Identifier ........ The Sub-Account Identifier may
identify separate deposits tied
to this account where there are
different processing param-
eters such as interest rates or
maturity dates, but all owners
are the same.

Character (25).

7. PH__Hold__Action Hold Action ...

The requested hold action to be
taken for this account or sub-
account.

Possible values are:

¢ R = Remove.

e A =Add.

Hold Amount ..

Dollar amount of the FDIC hold
to be removed or added.

Hold Description

FDIC hold to be removed or
added.

Character (1).

8. PH_Hold _Amt ...cocoviiiiis Decimal (14,2).

9. PH_ Hold_ Desc Character (225).

[73 FR 41197, July 17, 2008]

the removal of FDIC holds. The file will be in
a tab- or pipe-delimited ASCII format and
provided through FDICconnect or Direct
Connect. The file will be encrypted using an
FDIC-supplied algorithm.

APPENDIX B TO PART 360—DEBIT/CREDIT
FILE STRUCTURE

This is the structure of the data file the
FDIC will provide to apply debits and credits

to an individual account or sub-account after

Field name

Field description

Comments

Format

1. DP__Acct__Identifier ..................

[

DP__Acct__ldentifier—2

«@

DP__Acct__ldentifier—3

IS

. DP__Acct__lIdentifier—4

o

DP__Acct__ldentifier—5

(=2}

. DP__Sub__Acct__Identifier ........

~

. DC__Debit__Amt

©

. DC__ Credit_ Amt

Account Identifier

The primary field used to identify
the account. This field may the
Account Number.

Account Identifier—2
If necessary, the second element
used to identify the account.
Account Identifier—3
If necessary, the third element
used to identify the account.
Account Identifier—4
If necessary, the fourth element
used to identify the account.
Account Identifier—5
If necessary, the fifth element
used to identify the account.
Sub-Account Identifier .................
If available, the sub-account

identifier for the account.

Debit Amount ...

The Account Identifier may be
composed of more than one
physical data element. If mul-
tiple fields are required to iden-
tify the account, data should
be placed in separate fields
and the FDIC instructed how
these fields are combined to
uniquely identify the account.

The Sub-Account Identifier may
identify separate deposits tied
to this account where there are
different processing param-
eters such as interest rates or
maturity dates, but all owners
are the same.

Dollar amount of the debit to be
applied to the account or sub-
account.

Credit Amount .

Dollar amount of the credit to be
applied to the account or sub-
account.
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Character (25).

Character (25).

Character (25).

Character (25).

Character (25).

Character (25).

Decimal (14,2).

Decimal (14,2).
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Field name Field description

Comments Format

9. DC_ Transaction__Desc ........... Debit/Credit Description

FDIC message associated with
the debit or credit transaction.

Character (225).

[73 FR 41197, July 17, 2008]

APPENDIX C TO PART 360—DEPOSIT FILE
STRUCTURE

This is the structure for the data file to
provide deposit data to the FDIC. If data or
information are not maintained or do not
apply, a null value in the appropriate field
should be indicated. The file will be in a tab-
or pipe-delimited ASCII format. Each file
name will contain the institution’s FDIC
Certificate Number, an indication that it is a
deposit file type and the date of the extract.
The files will be encrypted using an FDIC-
supplied algorithm. The FDIC will transmit
to the covered institution the encryption al-
gorithm over FDICconnect.

The total deposit balances and the number
of deposit accounts in each deposit file must
be reconciled to the subsidiary system con-
trol totals.

The FDIC intends to fully utilize a covered
institution’s understanding of its customers
and the data maintained around deposit ac-
counts. Should additional information be
available to the covered institution to help
the FDIC more quickly complete its insur-
ance determination process, it may add this
information to the end of this data file.
Should additional data elements be provided,
a complete data dictionary for these ele-
ments must be supplied along with a descrip-

tion of how this information could be best
used to establish account ownership or insur-
ance category.

The deposit data elements provide infor-
mation specific to deposit account balances
and account data. The sequencing of these
elements, their physical data structures and
the field data format and field length must
be provided to the FDIC along with the data
structures identified below.

A header record will also be required at the
beginning of this file. This record will con-
tain the number of accounts to be included
in this file, the maximum number of char-
acters contained in largest account title
field maintained within the deposit file and
the maximum number of characters con-
tained in largest address field maintained
within the deposit file.

NoOTE: Each record must contain the ac-
count titlemame and current account state-
ment mailing address. Fields 17-33 relate to
the account name and address information.
Some systems provide for separate fields for
account titlemame, street address, city,
state, ZIP, and country, all of which are
parsed out. Others systems may simply pro-
vide multiple lines for name, street address,
city, state, ZIP, with no distinction. Popu-
late fields that best fit the system’s data, ei-
ther fields 17-27 or fields 28-33.

Field name Field description

Comments Format

1. DP__Acct__Identifier ..................

the Account Number.

2. DP__Acct__Identifier—2 ............

3. DP__Acct__Identifier—3 ............

4. DP__Acct__Identifier—4 ............

5. DP__Acct__Identifier—5 ............

Account Identifier ..............
The primary field used to identify
the account. This field may be

Account Identifier—2 .........
If necessary, the second element
used to identify the account.
Account Identifier—3 .........
If necessary, the third element
used to identify the account.
Account Identifier—4 .........
If necessary, the fourth element
used to identify the account.
Account Identifier—5 .........
If necessary, the fifth element
used to identify the account.

The Account Identifier may be
composed of more than one
physical data element. If mul-
tiple fields are required to iden-
tify the account, data should
be placed in separate fields
and the FDIC instructed how
these fields are combined to
uniquely identify the account.

Character (25).

Character (25).

Character (25).

Character (25).

Character (25).
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Field name

Field description

Comments

Format

6. DP__Sub__Acct__Identifier ........

7.DP_Bank__NO .......cccovvirrinns

8.DP__Tax_ ID

9. DP__Tax_ Code

10. DP__Branch ......ccccoceiiiicinns

11. DP__Cost_ Center

12. DP__Dep_ Type

13. DP__Currency_ Type ..

Sub-Account Identifier .................
If available, the sub-account
identifier for the account.

Bank Number ..

The Sub-Account Identifier may
identify separate deposits tied
to this account where there are
different processing param-
eters such as interest rates or
maturity dates, but all owners
are the same.

The bank number assigned to
the deposit account.

Tax ID o

The tax identification number
maintained on the account.

Tax ID Code
The type of the tax identification
number. Possible values are:

e S = Social Security Number.

e T = Federal Tax Identification
Number.

e O = Other.

Branch Number

The branch or office associated
with the account.

Cost Center or G/L Code

The identifier used for organiza-
tion reporting or ownership of
the account. Insert null value if
the cost center is not carried in
the deposit record.

Deposit Type Indicator

The type of deposit by office lo-
cation. Possible values are:

e D = Deposit (Domestic).

e F = Foreign Deposit.

Currency Type .

For consumer accounts, typically,
this would be the primary ac-
count holder’s social security
number (“SSN”). For business
accounts it would be the fed-
eral tax identification number
(“TIN”). Hyphens are optional
in this field.

Generally deposit systems have
flags or indicators set to indi-
cate whether the number is an
SSN or TIN.

In lieu of a branch number this
field may represent a specialty
department or division.

This field ties to the general
ledger accounts.

A deposit—also called a “do-
mestic deposit’—includes only
deposit liabilities payable in the
United States, typically those
deposits maintained in a do-
mestic office of an insured de-
pository institution, as defined
in section 3(I) of the Federal
Deposit Insurance Act (12
U.S.C. 1813(l)). A foreign de-
posit is a deposit liability in a
foreign branch payable solely
at a foreign branch or
branches.

The 1SO 4217 currency c&:le.
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Character (25).

Character (15).

Character (15).

Character (1).

Character (15).

Character (20).

Character (1).

Character (3).
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1-25 Edition)

Field name

Field description

Comments

Format

14. DP__Ownership__Ind

15. DP__Prod__Cat

Customer Ownership Indicator ...
The type of ownership at the ac-

count level. Possible values
are:

e S = Single.

¢ J = Joint Account.

e P = Partnership account.

e C = Corporation.

* B = Brokered Deposits.

e | = IRA Accounts.

e U = Unincorporated Associa-
tion.

¢ R = Revocable Trust.

¢ IR = Irrevocable Trust.

* G = Government Accounts.

e E = Employee Benefit Plan Ac-

counts.
O = Other.

Product Category

The product classification. Pos-
sible values are:

e DDA = Non-Interest Bearing
Checking accounts.

¢« NOW = Interest
Checking accounts.

e MMA = Money Market Deposit
Accounts.

e SAV =
counts.

Bearing

Other savings ac-

174

Single: Accounts owned by an
individual and those accounts
held as Minor Accounts, Estate
Accounts, Non-Minor Custo-
dian/Guardian Accounts, Attor-
ney in Fact Accounts and Sole
Proprietorships.

Joint Account: Accounts owned
by two or more individuals, but
does not include the ownership
of a Payable on Death Ac-
count or Trust Account.

Partnership Account: Accounts
owned by a Partnership.

Corporation: Accounts owned by
a Corporation (e.g. Inc., L.L.C.,
or P.C.).

Brokered  Deposits: ~ Accounts
placed by a deposit broker
who acts as an intermediary
for the actual owner or sub-
broker.

IRA  Accounts: Accounts for
which the owner has the right
to direct how the funds are in-
vested including Keoghs and
other Self-Directed Retirement
Accounts.

Unincorporated Association: An
account owned by an associa-
tion of two or more persons
formed for some religious,
educational, charitable, social
or other non-commercial pur-

pose.
Revocable  Trusts:  Including
PODs and formal revocable
trusts (e.g. Living Trusts,

Intervivos  Trusts or
Trusts).

Irrevocable Trusts: Accounts held
by a trust established by stat-
ute or written trust in which the
grantor relinquishes all power
to revoke the trust.

Government Accounts: Accounts
owned by a government entity
(e.g. City, State, County or
Federal government entities
and their sub-divisions).

Employee Benefit Plan: Accounts
established by the adminis-
trator of an Employee Benefit
Plan including defined con-
tribution, defined benefit and
employee welfare plans.

Other Accounts: Accounts owned
by an entity not described
above.

Product Category is sometimes
referred to as “application
type” or “system type”.

Family

Character (2).

Character (3).
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Field name

Field description

Comments

Format

16. DP__Stat Code .

. DP__Acct_ Title—1
. DP__Acct_ Title—2
. DP__Acct_ Title—3
20.

DP__Acct_ Title—4

2

22.

23.

24.

25.

26.

. DP__Street_ Add__Ln—1

DP__ Street Add_ Ln—2

e CDS = Time Deposit accounts
and Certificate of Deposit ac-
counts, including any accounts
with specified maturity dates
that may or may not be renew-
able.

Status Code . .

Status or condition o e ac-
count. Possible values are:

e O = Open.
e D = Dormant.
¢ | = Inactive.

e E = Escheatment.

e A = Abandoned.

e C = Closing.

¢ R = Restricted/Frozen/Blocked.

Account Title Line 1

Account styling or titing of the
account.

Account Title Line 2

If available, the second account
title line.

Account Title Line 3

If available, the third account title
line.

Account Title Line 4

If available, the fourth account
title line.

Street Address Line 1

The current account statement
mailing address of record.

Street Address Line 2

If available, the second mailing
address line.

Street Address Line 3
If available, the third mailing ad-
dress line.
City .

These data will be used to iden-
tify the owners and bene-
ficiaries of the account.

The city associated with the mail-
ing address.

State
The state abbreviation associ-
ated with the mailing address.
ZIP

27. DP__Country

28.DP_NA_Line—1

29.
30.
.DP_NA_Line—4
32.

DP_NA_Line—5

33.DP_NA _Line—6

DP_NA Line—2 ..

DP_NA_Line—3 ..

The ZIP + 4 code associated
with the mailing address.

Country
The country associated with the
mailing address.
Name/Address Line 1
Alternate name/address format

for the current account state-
ment mailing address of
record, first line.
Name/Address Line 2 ..
Alternate name/address
second line.
Name/Address Line 3 ..
Alternate name/address
third line.
Name/Address Line 4
Alternate name/address
fourth line.
Name/Address Line 5
Alternate name/address
fifth line.
Name/Address Line 6
Alternate name/address
sixth line.

format,

format,
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Use a two-character state code
(official U.S. Postal Service ab-
breviations).

If the “ + 4” code is not available
provide only the 5-digit ZIP
code. Hyphens are optional in
this field.

Provide the country name or the
standard IRS country code.

Fields 28-33 are to be used if
address data are not parsed to
populate Fields 17-27.

Character (1).

Character (100).

Character (100).

Character (100).

Character (100).

Character (100).

Character (100).

Character (100).

Character (50).

Character (2).

Character (10).

Character (10).

Character (100).

Character (100).

Character (100).

Character (100).

Character (100).

Character (100).
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Field name Field description Comments Format
34.DP__Cur_Bal ....ccccovvicne Current Balance ............cccccceueee This balance should not be re- | Decimal (14,2).
The current balance in the ac- duced by float or holds. For
count at the end of business CDs and time deposits, the
on the effective date of this balance should reflect the prin-
file. cipal balance plus any interest
paid and available for with-
drawal not already included in
the principal (do not include
accrued interest). The total of
all current balances in this file
should reconcile to the total
deposit trial balance totals or
other summary reconciliation
of deposits performed by the
institution.
35.DP__Int_Rate .......ccccoceeeiienns Interest Rate ... Interest rate should be ex- | Decimal (10,9).
The current interest rate in effect pressed in decimal format, i.e.,
for interest bearing accounts. 2.0% should be represented
as 0.020000000.
36. DP__Acc_INt ..cooviiiiiice Accrued Interest .........coccoeeeevneenen Decimal (14,2).
The amount of interest that has
been earned but not yet paid
to the account as of the date
of the file.
37.DP__Lst Int_ Pd ... Date Last Interest Paid ............... Date
The date through which interest (YYYYMMDD).
was last paid to the account.
38. DP__Lst Deposit .......cccceueuenen Date Last Deposit .........ccccceuvuees For example, a deposit that in- | Date
The date of the last deposit cluded checks and/or cash. (YYYYMMDD).
transaction posted to the ac-
count.
39.DP__Int_Term_ No ............... Interest Term Number ................. Decimal (3,0).
The number of months in the
current interest term.
40. DP__Nxt_Mat ..o Date of Next Maturity .................. For non-renewing CDs that have | Date
For CD and time deposit ac- matured and are waiting to be (YYYYMMDD).
counts, the next date the ac- redeemed this date may be in
count is to mature. the past.
41.DP__Open_ DT ...ccccoeviiieie Account Open Date .........cccceeuuen If the account had previously | Date
The date the account was been closed and re-opened, (YYYYMMDD).
opened. this should reflect the most re-
cent re-opened date.
42. DP__Sweep_ Code .. Sweep Code ... Character (1).
Indicates if the account is a

43.

44,

45.

DP__Hold_To_ Post ..

DP__Issue_ Val__Amt.

DP_Int CD_Cde

sweep account. Possible val-
ues are:

e Y =Yes.

e N = No.

Full Hold on the account: Indi-
cator if all postings to this ac-
count are restricted. Possible
values are:

e Y =Yes.

e N = No.

Issued Value Amount ..

The value of the curren
when issued.

Type of Interest for CD

Possible values are:

¢ C = Rate Change Allowed.

* N = Rate Change Not Allowed.

e R = Change Rate to Default at
Renewal.

e T = Rate Change Allowed
Only During the Term.
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For CDs only.

For CDs only.

Character (1).

Decimal (14,2).

Character (1).
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Field name

Field description

Comments

Format

46.DP_IRA_Cde

47. DP__Deposit_ Class__Type ....

48. DP__Product_ Class__Cde

IRA Code

The type of IRA. Possible values

are:

C = Corporate Retirement

E = Educational IRA.

| = IRA Account.

K = Keogh Account.

R = Roth IRA Account.

S = SEP Account.

T = Transitional Roth IRA.

V = Versa Account.

H = Health Savings Account.

Deposit Class Type

The deposit class. Possible val-

ues are:

RTL = Retail.

FED = Federal government.

STATE = State government.

COMM = Commercial.

CORP = Corporate.

BANK = Bank Owned.

DUE TO = Other Banks.

Deposit Class Codes

The deposit class codes. Pos-
sible values are:

RTL

e 1 = Payable on Death.

e 2 = Individual.

e 3 = Living Trust—Intervivos or

Family.

4 = |rrevocable Trust (includes

Educational IRAs).

5 = Estate.

6 = Attorney in Fact.

7 = Minor—(includes all vari-

ations of Uniform Gifts to

Minor Accounts).

8 = Bankruptcy Personal.

9 = Pre-Need Burial.

10 = Escrow.

11 = Representative Payee/

Beneficiary.

12 = Sole Proprietorship.

13 = Joint.

14 = Non-Minor

Guardian.

15 = Other Retail.

® e 0 0 0 0 0

Custodian/

177

Optional code field to be used if
available to help further iden-
tify the types of IRA accounts.

The institution may also use
more or fewer class types.

These Product Class codes are
used in conjunction with the
Deposit Class Types in field
51. This field is to be used in
concert with fields 12 and 13
identified above to enable the
financial institution to capture
more detailed information con-
cerning account types. It is the
intent of the FDIC to have the
financial institution map its de-
tailed account types to the
codes identified in this field.
The institution may also use
additional codes, but in this
event the institution must sup-
ply the detailed description and
code value for each additional
code used. If no additional ac-
count product type detail is
available then this field should
be left blank.

Character (1).

Character (10).

Character (2).
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Field name

Field description

Comments

Format

FED

e 16 = FHA.

e 17 = Federal Government.
STATE

* 18 = City.

e 19 = State.

e 20 = County, Clerk of Court.
e 21 = Other State.
COMMERCIAL

e 22 = Business Escrow.

o 23 = Bankruptcy.

e 24 = Club.
e 25 = Church.
e 26 = Unincorporated Associa-

tion.

27 = Unincorporated Non-Prof-
it.

e o 28 = Other Commercial.
CORPORATION

e 29 = Business Trust.

30 = Business Agent.

31 = Business Guardian.

32 = Incorporated Association.
33 = Incorporated Non-Profit.
33 = Incorporated Non-Profit.
34 = Corporation.

35 = Corporate Partnership.

36 = Corporate Partnership
Trust.

37 = Corporate Agent.

38 = Corporate Guardian.

39 = Pre-Need Funeral Trust.
40 = Limited Liability Incorpo-
ration.

e 41 = LLC partnership.
e 42 = Lawyer Trust.

e 43 = Realtor Trust.

e 44 = Other Corporation.
BANK

e 45 = Certified & Official
Checks, Money Orders, Loan
Disbursements Checks, and
Expense Checks.

e 46 = ATM Settlement.

e 47 = Other Bank Owned Ac-
counts.

DUE TO (Other Banks)

e 48 = Due to U.S. Banks.

e 49 = Due to U.S. Branches of

Foreign Banks.

50 = Due to Other Depository

Institutions.

51 = Due to Foreign Banks.

52 = Due to Foreign Branches

of U.S. banks.

e 53 = Due to Foreign Govern-
ments and Official Institutions.

[73 FR 41197, July 17, 2008]

APPENDIX D TO PART 360—SWEEP/AUTO-
MATED CREDIT  ACCOUNT FILE
STRUCTURE

This is the structure of the data file to pro-
vide information to the FDIC on funds resid-
ing in investment vehicles linked to each
non-closed deposit account or sub-account:
(1) Involved in sweep activity where the

sweep investment vehicle is not a deposit
and is reflected on the books and records of
the covered institution or (2) which accepts
automated credits. A single record should be
used for each instance where funds affiliated
with the deposit account are held in an alter-
native investment vehicle. For any alter-
native investment vehicle, a separate ac-
count may or may not exist. If an account

178



Federal Deposit Insurance Corporation

exists for the investment vehicle, it should
be noted in the record. If no account exists,
then a null value for the Sweep/Automated
Credit Account Identifiers should be pro-
vided, but the remainder of the data fields
defined below should be populated.

For data provided in the Sweep/Automated
Credit Account File, the total account bal-

Pt. 360, App. D

ances and the number of accounts must be
reconciled to subsidiary system control to-
tals. The file will be in a tab- or pipe-delim-
ited ASCII format. The files will be
encrypted using an FDIC-supplied algorithm.
The FDIC will transmit the encryption algo-
rithm over FDICconnect.

Field name

Field description

Comments

Format

. DP__Acct__Identifier ..................

n

. DP__Acct__lIdentifier—2 ..

w

. DP__Acct__Identifier—3 ............

>

DP__Acct__ldentifier—4 ............

o

. DP__Acct__Identifier—5 ..

o

DP__Sub_ Acct_Identifier ........

~N

SW__Acct__Identifier .................

8. SW__Acct__Identifier—2

9. SW__Acct__Identifier—3 ....

Account Identifier

The primary field used to identify
the account from which funds
are swept or debited. The field
may be the Account number.

Account Identifier—2 .... .

If necessary, the second element
used to identify the account
from which funds are swept or
debited.

Account Identifier—3 ...................

If necessary, the third element
used to identify the account
from which funds are swept or
debited.

Account Identifier—4 ...................

If necessary, the fourth element
used to identify the account
from which funds are swept or
debited.

Account Identifier—5 . .

If necessary, the fifth element
used to identify the account
from which funds are swept or
debited.

Sub-Account Identifier .................

If available, the sub-account
identifier for the account.

Sweep/Automated  Credit  Ac-
count Identifier.

The primary field used to identify
the account into which funds
are swept or credited. This
field may be the Account Num-
ber.

Sweep/Automated  Credit  Ac-
count Identifier—2.

If necessary, the second element
of the account identifier used
to identify the account into
which funds are swept or cred-
ited.

Sweep/Automated  Credit
count Identifier—3.

If necessary, the third element of
the account identifier used to
identify the account into which
funds are swept or credited.
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Ac-

The Account Identifier may be
composed of more than one
physical data element. If mul-
tiple fields are required to iden-
tify the account, data should
be placed in separate fields
and the FDIC instructed how
these fields are combined to
uniquely identify the account.

The Sub-Account Identifier may
identify separate deposits tied
to this account where there are
different processing param-
eters such as interest rates or
maturity dates, but all owners
are the same.

Funds may be swept into an in-
vestment vehicle not rep-
resented as an account. In this
case this field should be a null
value.

The Sweep/Automated Credit
Account Identifier may be com-
posed of more than one phys-
ical data element. If multiple
fields are required to identify
the account, data should be
placed in separate fields and
the FDIC instructed how these
fields are combined to uniquely
identify the account.

Character (25).

Character (25).

Character (25).

Character (25).

Character (25).

Character (25).

Character (25).

Character (25).

Character (25).
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Field name

Field description

Comments

Format

. SW__Inv__Amount

. SW__Currency__Type

. SW__Sweep__Interval

. SW__Acct__ldentifier—4

. SW__Hold__Amount ..

Sweep/Automated  Credit  Ac-
count Identifier—4.

If necessary, the fourth element
of the account identifier used
to identify the account into
which funds are swept or cred-
ited.

Sweep/Automated  Credit
count Identifier-5.

If necessary, the fifth element of
the account identifier used to
identify the account into which
funds are swept or credited.

Sweep/Automated Credit Sub-
Account Identifier.

If available, the sub-account
identifier for the account.

Sweep/Automated Credit Type ...

Ac-

Fund Balance in Sweep/Auto-
mated Credit Investment Vehi-
cle.

Dollar amount residing in the in-
vestment vehicle.

The investment vehicle. Possible

.

.

.

values are:

RE = Repurchase Agreement.
DD = Deposit Held in a Do-
mestic Office.

DF = Deposit Held in a For-
eign Office.

IBF = Deposit Held in an Inter-
national Banking Facility.

Al = Deposit Held in an affili-
ated depository institution.

FF = Federal Funds.

CP = Commercial Paper.

OT = Other.

Currency Type

The 1SO 4217 currency code.

FDIC Hold Amount

Amount of FDIC hold on funds
residing in the investment vehi-
cle.

Sweep/Investment Frequency

The frequency with which the
sweep or investment occurs.
Possible values are:

e D = Daily.

o W = Weekly.

o BW = Bi-Weekly.
¢ M = Monthly.

* BM = Bi-Monthly.
¢ Q = Quarterly.

e O = Other.

Character (25).

Character (25).

Character (25).

Character (3).

Decimal (14,2).

Character (3).

Decimal (14,2).

Character (2).

[73 FR 41197, July 17, 2008]

APPENDIX E TO PART 360—HOLD FILE
STRUCTURE

This is the structure of the data file to pro-
vide information to the FDIC for each legal
or collateral hold placed on a deposit ac-
count or sub-account. If data or information
are not maintained or do not apply, a null
value in the appropriate field should be indi-

cated. The file will be in a tab-or pipe-delim-
ited ASCII format. Each file name will con-
tain the institution’s FDIC Certificate Num-
ber, an indication that it is a hold data file
type and the date of the extract. The files
will be encrypted using an FDIC-supplied al-
gorithm. The FDIC will transmit the
encryption algorithm over FDICconnect.
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Field name

Field description

Comments

Format

1. DP__Acct__Identifier .

n

w

IS

o

o

~

. HD_ Hold_ Amt

o

. HD__Hold__Reason .

. DP__Acct__Identifier—2

. DP__Acct__ldentifier—3

. DP__Acct__Identifier—4

. DP__Acct__ldentifier—5

. DP__Sub__Acct__Identifier

Account Identifier

The primary field used to identify
the account. This field may be
the Account Number.

Account Identifier—2
If necessary, the second element
used to identify the account.
Account Identifier—3
If necessary, the third element
used to identify the account.
Account Identifier—4
If necessary, the fourth element
used to identify the account.
Account Identifier—5
If necessary, the fifth element
used to identify the account.
Sub-Account Identifier
If available, the sub-account

identifier for the account.

Hold Amount ..

The Account Identifier may be
composed of more than one
physical data element. If mul-
tiple fields are required to iden-
tify the account, data should
be placed in separate fields
and the FDIC instructed how
these fields are combined to
uniquely identify the account.

The Sub-Account Identifier may
identify separate deposits tied
to this account where there are
different processing param-
eters such as interest rates or
maturity dates, but all owners
are the same.

Dollar amount of the hold.
Hold Reason ..

Reason for the hold. Possible
values are:
LN = Loan Collateral Hold.
LG = Court Order Hold.

Character (25).

Character (25).

Character (25).

Character (25).

Character (25).

Character (25).

Decimal (14,2).

Character (2).

.
.
e FD = FDIC hold.
.

9. HD_ Hold_ Desc Hold Description

OT = Other (do not include
daily operational type holds).

Character (255).

on the system.

10. HD_ Hold__Start_ Dt Hold Start Date

Description of the hold available

Date

11. HD_ Hold__Exp_ Dt Hold Expiration Date

The date the hold was initiated.

The date the hold is to expire.

(YYYYMMDD).
Date (YYYYMMDD)

[73 FR 41197, July 17, 2008]

APPENDIX F TO PART 360—CUSTOMER
FILE STRUCTURE

This is the structure of the data file to pro-
vide to the FDIC information related to each
customer who has an account or sub-account
reported in the deposit data or sweep/auto-
mated credit account file. If data or informa-
tion are not maintained or do not apply, a
null value in the appropriate field should be
indicated. The file will be in a tab-or pipe-de-
limited ASCII format. Each file name will
contain the institution’s FDIC Certificate
Number, an indication that it is a customer
file type and the date of the extract. The
files will be encrypted using an FDIC-sup-

plied algorithm. The FDIC will transmit the
encryption algorithm over FDICconnect.

NoTE: Each record must contain the cus-
tomer’s name and permanent legal address.
Fields 4-12 relate to the customer name for
individuals only. Fields 13-14 relate to the
customer name for entities other than indi-
viduals. Some systems provide for separate
fields for name, street address, city, state,
ZIP, and country, all of which are parsed
out. Others systems may simply provide
multiple lines for name, street address, city,
state, ZIP, with no distinction. In this case,
certain name and address data elements
must be parsed and provided in the appro-
priate fields.

Field name Field description

Comments Format

1. CS__Cust__Identifier Customer Identifier

Character (25).
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Field name Field description Comments Format

The unique field used by the institu-
tion to identify the customer.

2.CS_Tax_ID ..ccocecvriiiics Customer Tax ID Number ................. Hyphens are optional in this | Character (11).

field.

The tax identification number on
record for the customer.

3.CS_Tax_Code .....cceuvuruues Customer Tax ID Code ... . Character (1).
The type of the tax identification
number of the customer. Possible
values are:
e S = Social Security Number.
e T = Federal Tax Identification
Number.
e O = COther.
4.CS__Name_ Line—1 ........... Individual Customer Name Line 1 ..... Character (100).

If available, the free-form name nar-
rative of the customer, first line.

5.CS__Name_ Line—2 ........... Individual Customer Name Line 2 ..... Character (100).

If available, the free-form name nar-
rative of the customer, second

line.
6.CS_Last Name ............... Individual Customer Last Name ........ This field is required if the data | Character (50).
For individuals, the customer’s last element is in the institution’s
name. records. If necessary, data
should be parsed from fields
4 or 5 to obtain this element.
7. CS__First_Name ..........c.... Individual Customer First Name ........ This field is required if the data | Character (50).
For individuals, the customer’s first element is in the institution’s
name. records. If necessary, data
should be parsed from fields
4 or 5 to obtain this element.
8. CS_ Middle_ Name .............. Individual Customer Middle Name .... | This field is required if the data | Character (50).
For individuals, the customer's mid- element is in the institution’s
dle name. records. If necessary, data
should be parsed from fields
4 or 5 to obtain this element.
9. CS_ SUffiX .ceeveececciciiiiiiicics Individual Professional Suffix ............ This field is required if the data | Character (20).

For individuals, the suffix designating element is in the institution’s
customer's academic, professional records. If necessary, data

or honorary status, such as Esq., should be parsed from fields
Ph.D., M.D., and D.D.S. 4 or 5 to obtain this element.
10. CS__Generation .................. Individual Generational Suffix ........... This field is required if the data | Character (10).
For individuals, the suffix designating element is in the institution’s
the customer’s generational status, records. If necessary, data
such as Jr., Sr. or lIl. should be parsed from fields
4 or 5 to obtain this element.
11. CS__PrefiX ...coovccciiie Individual Customer Prefix ................ This field is required if the data | Character (10).
For individuals, the prefix of the cus- element is in the institution’s
tomer, such as Rev., Dr., Mrs., Mr. records. If necessary, data
or Ms. should be parsed from fields
4 or 5 to obtain this element.
12. CS_ Birth_ Dt ....ccccviie Individual Customer Birth Date ......... Date
(YYYYMMDD).
For individuals, the customer’s birth
date.
13.CS__Ent__Name_ Line—1 .. | Entity Name Line 1 ......... . Character (100).

For entities other than individuals,
the free-form name narrative of the
customer, first line.

14. CS__Ent_ Name_ Line—2 .. | Entity Name Line 2 ......... .

If available for entities other than in-
dividuals, the free-form name nar-
rative of the customer, second line.

15. CS_ Nar__ Addr_ Line—1 ... | Customer Address Line 1 Character (100).

If available, the free-form permanent
legal address narrative for the cus-
tomer, line one.

16. CS__ Nar_ Addr_ Line—2 ... | Customer Address Line 2 Character (100).

If available, the free-form permanent
legal address narrative of the cus-
tomer, line two.

17. CS__Nar__Addr_ Line—3 ... | Customer Address Line 3 Character (100).

Character (100).
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Field name Field description

Comments Format

tomer, line three.

18. CS_ Street Address—1 .... | Street Address Line 1 ..
customer, line one.

19. CS__ Street_ Address—2 .... | Street Address Line 2

customer, line two.

20. CS__CHtY .eevcevieerieeiieies [0 PR
The city associated with the perma-
nent legal address.
21.CS__State ......cccoccecevriiiccs State ..o
The state abbreviation associated
with the permanent legal address.
22.CS_ZIP ..o ZIP e

23.CS__Country .....ccccceevrvriennns

manent legal address.

24. CS__Telephone ........cccc.c....

the customer.

If available, the free-form permanent
legal address narrative of the cus-

The permanent legal address of the

The permanent legal address of the

The ZIP + 4 code associated with
the permanent legal address.

CoUNtrY oo
The country associated with the per-

Customer Telephone Number
The telephone number on record for

This field is required. If nec-
essary, data should be
parsed from fields 16 or 17
to obtain this element.

This field is required. If nec-
essary, data should be
parsed from fields 16 or 17
to obtain this element.

This field is required. If nec-
essary, data should be
parsed from fields 16 or 17
to obtain this element.

This field is required. If nec-
essary, data should be
parsed from fields 16 or 17
to obtain this element. Use a
two-character state code (of-
ficial U.S. Postal Service ab-
breviations).

This field is required. If nec-
essary, data should be
parsed from fields 16 or 17
to obtain this element. If the
“ + 4” code is not available,
provide only the 5-digit ZIP
code. Hyphens are optional

Character (100).

Character (100).

Character (25).

Character (2).

Character (10).

in this field.
............. This field is required. If nec- | Character (10).
essary, data should be

parsed from fields 16 or 17
to obtain this element. Pro-
vide the name of the country
or the standard IRS country
code.

Character (20).

25.CS__Email .... Customer Email Address

customer.

The e-mail address on record for the

Character (150).

[73 FR 41197, July 17, 2008]

APPENDIX G TO PART 360—DEPOSIT-
CUSTOMER JOIN FILE STRUCTURE

This is the structure of the data file to pro-
vide to the FDIC information necessary to
link the records in the deposit and customer
files. If data or information are not main-
tained or do not apply, a null value in the
appropriate field should be indicated. The
file will be in a tab- or pipe-delimited ASCII
format. Each file name will contain the in-
stitution’s FDIC Certificate Number, an indi-
cation that it is a join file type and the date
of the extract. The files will be encrypted
using an FDIC-supplied algorithm. The FDIC
will transmit the encryption algorithm over
FDICconnect.

The deposit-customer join file will have
one or more records for each deposit ac-
count, depending on the number of relation-
ships to each account. A simple individual
account, for example, will be associated with
only one record in the deposit-customer join
file indicating the owner of the account. A
joint account with two owners will be associ-
ated with two records in the deposit-cus-
tomer join file, one for each owner. The de-
posit-customer join file will contain other
records associated with a deposit account to
designate, among other things, beneficiaries,
custodians, trustees and agents. This meth-
odology allows the FDIC to know all of the
possible relationships for an individual ac-
count and also whether a single customer is
involved in many accounts.

Field name FDIC field description

Comments Format

1. CS_ Cust__Identifier ............. Customer Identifier

..... . Character (25).
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12 CFR Ch. lll (1-

1-25 Edition)

Field name

FDIC field description

Comments

Format

n

w

IS

o

o

~

o]

9. CS__Bene_ Code

. DP__Acct__Identifier .

. DP__Acct__ldentifier—2

. DP__Acct__ldentifier—3

. DP__Acct__ldentifier—4

. DP__Acct__ldentifier—5

. CS__Rel_ Code ..

. DP__Sub__Acct__Identifier ....

The unique field used by the in-
stitution to identify the cus-
tomer.

Account Identifier

The primary field used to identify
the account. This field may be
the Account Number.

Account Identifier—2

The Account Identifier may be com-

posed of more than one physical
data element. If multiple fields
are required to identify the ac-
count, the data should be placed
in separate fields and the FDIC
instructed how these fields are
combined to uniquely identify the
account.

If necessary, the second element
used to identify the account.
Account Identifier—3

If necessary, the third element
used to identify the account.
Account |dentifier—4

If necessary, the fourth element
used to identify the account.
Account Identifier—5

If necessary, the fifth element
used to identify the account.
Sub-Account Identifier .................
If available, the sub-account

identifier for the account.

Relationship Code

The code indicating how the cus-

tomer is related to the account.

Possible values are:

ADM = Administrator.

AGT = Agent/Representative.

ATF = Attorney For.

AUT = Authorized Signer.

BNF = Beneficiary.

CSV = Conservator.

CUS = Custodian.

DBA = Doing Business As.

EXC = Executor.

GDN = Guardian.

MIN = Minor.

PRI = Primary Owner.

SEC = Secondary Owner(s).

TTE = Trustee.

Beneficiary Type Code ................

If the customer is considered a
beneficiary, the type of ac-
count associated with this cus-
tomer. Possible values are:

e e 0 0 00000000 0 0

e | =IRA.

e T = Trust—lIrrevocable.

* R = Trust—Revocable.

e M = Uniform Gift to Minor.
e P = Payable on Death.

e O = Other.

The Sub-Account

Identifier may
identify separate deposits tied to
this account where there are dif-
ferent processing parameters
such as interest rates or maturity
dates, but all owners are the
same.

Institutions must map their relation-
ship codes to the codes in the
list to the left. If the institution
maintains more relationships they
must supply the additional rela-
tionship codes being utilized
along with the code definition.

This includes beneficiaries on re-

tirement accounts, trust ac-
counts, minor accounts, and pay-
able-on-death accounts.

Character (25).

Character (25).

Character (25).

Character (25).

Character (25).

Character (25).

Character (5).

Character (1).

[73 FR 41197, July 17, 2008]

APPENDIX H TO PART 360—POSSIBLE
FILE COMBINATIONS FOR DEPOSIT DATA

A covered institution must provide deposit

data using separate deposit,

sweep/auto-

mated credit, hold, customer, and deposit-
customer join files. The simplest file struc-
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ture involves providing one of each file. This
basic file format is shown in Figure 1.
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Figure 1. Basic File Structure.

Deposit File

DP_Acct_Identifier(s)

DP_Tax_ID
DP_Tax_Code

Sweep/Automated

DP_Acct_Identifier(s)

SW_Acct_Identifier(s)

Deposit-Customer
Join File

CS_Cust_Identifier

DP_Acct_Identifier(s)

CS_Cust_Identifier
CS_Tax_ID
CS_Tax_Code

Hold File

DP_Acct_Identifier(s)

HD_Hold_Amt
HD_Hold_Desc

Multiple combinations of deposit, sweep/
automated credit, hold, customer, and de-
posit-customer join files are permissible, but
only in the following circumstances:

1. Each separate deposit file must have
companion sweep/automated credit and hold
files covering the same deposit accounts.

2. A single customer file may be submitted
covering customers affiliated with deposit
accounts in one or more deposit files as long
as the customer file contains information on
all of the customers affiliated with the de-
posit files.

3. Several customer files may be submitted
as long as each separate customer file con-
tains information on all of the customers af-
filiated with the associated deposit files.

Figure 2 shows a permissible file configura-
tion using a single Customer File affiliated
with Deposit File A and Deposit File B. As
required, Deposit File A has a companion
Sweep/Automated Credit File A and Hold
File A. The same is true for Deposit File B.

Another permissible combination of files is
shown in Figure 3, which is a variation of the
basic data file structure shown in Figure 1.
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Figure 2. Multiple Deposit Files, Single Customer File.

Deposit File A

Customer File

CS_Cust_Identifier
CS_Tax_ID
CS_Tax_Code

DP_Acct_Identifier(s)

DP_Tax_ID
DP_Tax_Code

Deposit-Customer
Join File

CS_Cust_Identifier

Sweep/Automated DP_Acct_Identifier(s)

Hold File A

DP_Acct_Identifier(s)

DP_Acct_Identifier(s)

HD_Hold_Amt

SW_Acct_Identifier(s)
. HD_Hold_Desc

Deposit File B Customer File

CS_Cust_Identifier
CS_Tax_ID
CS_Tax_Code

DP_Acct_Identifier(s)

DP_Tax_ID
DP_Tax_Code

Deposit-Customer
Join File

CS_Cust_Identifier

Sweep/Automated DP_Acct_Identifier(s)

Hold File B

DP_Acct_Identifier(s) DP_Acct_Identifier(s)

HD_Hold_Amt

SW_Acct_Identifier(s)
.. HD_Hold_Desc
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Figure 3. Multiple File Sets.

Deposit File A

Customer File A

DP_Acct_Identifier(s) CS_Cust_Identifier
CS_Tax_ID

CS_Tax_Code

DP_Tax_ID
DP_Tax_Code

Deposit-Customer
Join File A

CS_Cust_Identifier

DP_Acct_Identifier(s)

Sweep/Automated

Credit File A Hold File A

DP_Acct_Identifier(s) DP_Acct_Identifier(s)

HD_Hold_Amt

SW_Acct_Identifier(s)
... HD_Hold_Desc

Deposit File B

Customer File B

DP_Acct_Identifier(s) CS_Cust_Identifier
CS_Tax_ID

CS_Tax_Code

DP_Tax_ID
DP_Tax_Code

Deposit-Customer
Join File B

CS_Cust_Identifier

Sweep/Automated DP_Acct_Identifier(s)

Credit File B Hold File B

DP_Acct_Identifier(s) DP_Acct_Identifier(s)

HD_Hold_Amt

SW_Acct_Identifier(s)
. HD_Hold_Desc

[73 FR 41197, July 17, 2008]

PART 36]_M|NOR|TY AND WOMEN 361.2 Why does the FDIC have this outreach

_ program?
OUTREACH PROGRAM CON 361.3 Who may participate in this outreach
TRACTING program?
361.4 What contracts are eligible for this
Sec. outreach program?
361.1 Why do minority- and women-owned 361.5 What are the FDIC’s oversight and
businesses need this outreach regulation? monitoring responsibilities in admin-

istering this program?
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