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§35.1 Purpose and scope of this part.

(a) General. This part implements
section 711 of the Gramm-Leach-Bliley
Act (12 U.S.C. 1831ly). That section re-
quires any nongovernmental entity or
person, insured depository institution,
or affiliate of an insured depository in-
stitution that enters into a covered
agreement to—

(1) Make the covered agreement
available to the public and the appro-
priate Federal banking agency; and

(2) File an annual report with the ap-
propriate Federal banking agency con-
cerning the covered agreement.

(b) Scope of this part. The provisions
of this part apply to—

(1) A national bank and its subsidi-
aries;

(2) A Federal savings association and
its subsidiaries; and

(3) Nongovernmental entities or per-
sons (NGEPs) that enter into covered
agreements with any entity listed in
paragraphs (b)(1) or (b)(2) of this sec-
tion.

(c) Relation to Community Reinvest-
ment Act. This part does not affect in
any way the Community Reinvestment
Act of 1977 (CRA) (12 U.S.C. 2901 et seq.),
part 25 of this chapter (Community Re-
investment Act and Interstate Deposit
Production Regulations), or the OCC’s
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interpretations or administration of
that Act or part 25.

(d) Examples. (1) The examples in this
part are not exclusive. Compliance
with an example, to the extent applica-
ble, constitutes compliance with this
part.

(2) Examples in a paragraph illus-
trate only the issue described in the
paragraph and do not illustrate any
other issues that may arise in this
part.

[66 FR 2084, Jan. 10, 2001, as amended at 79
FR 28400, May 16, 2014; 89 FR 22067, Mar. 29,
2024]

§35.2 Definition of covered agreement.

(a) General definition of covered agree-
ment. A covered agreement is any con-
tract, arrangement, or understanding
that meets all of the following cri-
teria—

(1) The agreement is in writing.

(2) The parties to the agreement in-
clude—

(i) One or more insured depository in-
stitutions or affiliates of an insured de-
pository institution; and

(ii) One or more NGEPs.

(3) The agreement provides for the in-
sured depository institution or any af-
filiate to—

(i) Provide to one or more individuals
or entities (whether or not parties to
the agreement) cash payments, grants,
or other consideration (except loans)
that have an aggregate value of more
than $10,000 in any calendar year; or

(ii) Make to one or more individuals
or entities (whether or not parties to
the agreement) loans that have an ag-
gregate principal amount of more than
$50,000 in any calendar year.

(4) The agreement is made pursuant
to, or in connection with, the fulfill-
ment of the CRA, as defined in §35.4.

(5) The agreement is with a NGEP
that has had a CRA communication as
described in §35.3 prior to entering into
the agreement.

(b) Examples concerning written ar-
rangements or understandings—(1) Exam-
ple 1. A NGEP meets with an insured
depository institution and states that
the institution needs to make more
community development investments
in the NGEP’s community. The NGEP
and insured depository institution do
not reach an agreement concerning the
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community development investments
the institution should make in the
community, and the parties do not
reach any mutual arrangement or un-
derstanding. Two weeks later, the in-
stitution unilaterally issues a press re-
lease announcing that it has estab-
lished a general goal of making $100
million of community development
grants in low- and moderate-income
neighborhoods served by the insured
depository institution over the next 5
yvears. The NGEP is not identified in
the press release. The press release is
not a written arrangement or under-
standing.

(2) Example 2. A NGEP meets with an
insured depository institution and
states that the institution needs to
offer new loan programs in the NGEP’s
community. The NGEP and the insured
depository institution reach a mutual
arrangement or understanding that the
institution will provide additional
loans in the NGEP’s community. The
institution tells the NGEP that it will
issue a press release announcing the
program. Later, the insured depository
institution issues a press release an-
nouncing the loan program. The press
release incorporates the key terms of
the understanding reached between the
NGEP and the insured depository insti-
tution. The written press release re-
flects the mutual arrangement or un-
derstanding of the NGEP and the in-
sured depository institution and is,
therefore, a written arrangement or
understanding.

(3) Example 3. An NGEP sends a letter
to an insured depository institution re-
questing that the institution provide a
$15,000 grant to the NGEP. The insured
depository institution responds in writ-
ing and agrees to provide the grant in
connection with its annual grant pro-
gram. The exchange of letters con-
stitutes a written arrangement or un-
derstanding.

(c) Loan agreements that are not cov-
ered agreements. A covered agreement
does not include—

(1) Any individual loan that is se-
cured by real estate; or

(2) Any specific contract or commit-
ment for a loan or extension of credit
to an individual, business, farm, or
other entity, or group of such individ-
uals or entities, if—
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(i) The funds are loaned at rates that
are not substantially below market
rates; and

(ii) The loan application or other
loan documentation does not indicate
that the borrower intends or is author-
ized to use the borrowed funds to make
a loan or extension of credit to one or
more third parties.

(d) Examples concerning loan agree-
ments—(1) Example 1. An insured deposi-
tory institution provides an organiza-
tion with a $1 million loan that is doc-
umented in writing and is secured by
real estate owned or to-be-acquired by
the organization. The agreement is an
individual mortgage loan and is ex-
empt from coverage under paragraph
(c)(1) of this section, regardless of the
interest rate on the loan or whether
the organization intends or is author-
ized to re-loan the funds to a third
party.

(2) Example 2. An insured depository
institution commits to provide a
$500,000 line of credit to a small busi-
ness that is documented by a written
agreement. The loan is made at rates
that are within the range of rates of-
fered by the institution to similarly
situated small businesses in the mar-
ket and the loan documentation does
not indicate that the small business in-
tends or is authorized to re-lend the
borrowed funds. The agreement is ex-
empt from coverage under paragraph
(c)(2) of this section.

(3) Example 3. An insured depository
institution offers small business loans
that are guaranteed by the Small Busi-
ness Administration (SBA). A small
business obtains a $75,000 loan, docu-
mented in writing, from the institution
under the institution’s SBA loan pro-
gram. The loan documentation does
not indicate that the borrower intends
or is authorized to re-lend the funds.
Although the rate charged on the loan
is well below that charged by the insti-
tution on commercial loans, the rate is
within the range of rates that the in-
stitution would charge a similarly situ-
ated small business for a similar loan
under the SBA loan program. Accord-
ingly, the loan is not made at substan-
tially below market rates and is ex-
empt from coverage under paragraph
(c)(2) of this section.
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(4) Example 4. A bank holding com-
pany enters into a written agreement
with a community development organi-
zation that provides that insured de-
pository institutions owned by the
bank holding company will make $250
million in small business loans in the
community over the next 5 years. The
written agreement is not a specific
contract or commitment for a loan or
an extension of credit and, thus, is not
exempt from coverage under paragraph
(c)(2) of this section. Each small busi-
ness loan made by the insured deposi-
tory institution pursuant to this gen-
eral commitment would, however, be
exempt from coverage if the loan is
made at rates that are not substan-
tially below market rates and the loan
documentation does not indicate that
the borrower intended or was author-
ized to re-lend the funds.

(e) Agreements that include exempt loan
agreements. If an agreement includes a
loan, extension of credit or loan com-
mitment that, if documented sepa-
rately, would be exempt under para-
graph (c) of this section, the exempt
loan, extension of credit or loan com-
mitment may be excluded for purposes
of determining whether the agreement
is a covered agreement.

(f) Determining annual value of agree-
ments that lack schedule of disburse-
ments. For purposes of paragraph (a)(3)
of this section, a multi-year agreement
that does not include a schedule for the
disbursement of payments, grants,
loans or other consideration by the in-
sured depository institution or affil-
iate, is considered to have a value in
the first year of the agreement equal to
all payments, grants, loans and other
consideration to be provided at any
time under the agreement.

[66 FR 2084, Jan. 10, 2001, as amended at 79
FR 28400, May 16, 2014]

§35.3 CRA communications.

(a) Definition of CRA communication. A
CRA communication is any of the fol-
lowing—

(1) Any written or oral comment or
testimony provided to a Federal bank-
ing agency concerning the adequacy of
the performance under the CRA of the
insured depository institution, any af-
filiated insured depository institution,
or any CRA affiliate.
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(2) Any written comment submitted
to the insured depository institution
that discusses the adequacy of the per-
formance under the CRA of the institu-
tion and must be included in the insti-
tution’s CRA public file.

(3) Any discussion or other contact
with the insured depository institution
or any affiliate about—

(i) Providing (or refraining from pro-
viding) written or oral comments or
testimony to any Federal banking
agency concerning the adequacy of the
performance under the CRA of the in-
sured depository institution, any affili-
ated insured depository institution, or
any CRA affiliate;

(ii) Providing (or refraining from pro-
viding) written comments to the in-
sured depository institution that con-
cern the adequacy of the institution’s
performance under the CRA and must
be included in the institution’s CRA
public file; or

(iii) The adequacy of the performance
under the CRA of the insured deposi-
tory institution, any affiliated insured
depository institution, or any CRA af-
filiate.

(b) Discussions or contacts that are not
CRA communications—(1) Timing of con-
tacts with a Federal banking agency. An
oral or written communication with a
Federal banking agency is not a CRA
communication if it occurred more
than 3 years before the parties entered
into the agreement.

(2) Timing of contacts with insured de-
pository institutions and affiliates. A
communication with an insured deposi-
tory institution or affiliate is not a
CRA communication if the commu-
nication occurred—

(i) More than 3 years before the par-
ties entered into the agreement, in the
case of any written communication;

(ii) More than 3 years before the par-
ties entered into the agreement, in the
case of any oral communication in
which the NGEP discusses providing
(or refraining from providing) com-
ments or testimony to a Federal bank-
ing agency or written comments that
must be included in the institution’s
CRA public file in connection with a
request to, or agreement by, the insti-
tution or affiliate to take (or refrain
from taking) any action that is in ful-
fillment of the CRA; or
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(iii) More than 1 year before the par-
ties entered into the agreement, in the
case of any other oral communication
not described in paragraph (b)(2)(ii).

(3) Knowledge of communication by in-
sured depository institution or affiliate.
(i) A communication is only a CRA
communication under paragraph (a) of
this section if the insured depository
institution or its affiliate has knowl-
edge of the communication under this
paragraph (b)(3)(ii) or (b)(3)(iii) of this
section.

(i1) Communication with insured deposi-
tory institution or affiliate. An insured
depository institution or affiliate has
knowledge of a communication by the
NGEP to the institution or its affiliate
under this paragraph only if one of the
following representatives of the in-
sured depository institution or any af-
filiate has knowledge of the commu-
nication—

(A) An employee who approves, di-
rects, authorizes, or negotiates the
agreement with the NGEP; or

(B) An employee designated with re-
sponsibility for compliance with the
CRA or executive officer if the em-
ployee or executive officer knows that
the institution or affiliate is negoti-
ating, intends to negotiate, or has been
informed by the NGEP that it expects
to request that the institution or affil-
iate negotiate an agreement with the
NGEP.

(iii) Other communications. An insured
depository institution or affiliate is
deemed to have knowledge of—

(A) Any testimony provided to a Fed-
eral banking agency at a public meet-
ing or hearing;

(B) Any comment submitted to a
Federal banking agency that is con-
veyed in writing by the agency to the
insured depository institution or affil-
iate; and

(C) Any written comment submitted
to the insured depository institution
that must be and is included in the in-
stitution’s CRA public file.

(4) Communication where NGEP has
knowledge. A NGEP has a CRA commu-
nication with an insured depository in-
stitution or affiliate only if any of the
following individuals has knowledge of
the communication—

(i) A director, employee, or member
of the NGEP who approves, directs, au-
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thorizes, or negotiates the agreement
with the insured depository institution
or affiliate;

(ii) A person who functions as an ex-
ecutive officer of the NGEP and who
knows that the NGEP is negotiating or
intends to negotiate an agreement with
the insured depository institution or
affiliate; or

(iii) Where the NGEP is an indi-
vidual, the NGEP.

(c) Examples of CRA communications—
(1) Examples of actions that are CRA com-
munications. The following are exam-
ples of CRA communications. These ex-
amples are not exclusive and assume
that the communication occurs within
the relevant time period as described
in paragraph (b)(1) or (b)(2) of this sec-
tion and the appropriate representa-
tives have knowledge of the commu-
nication as specified in paragraphs
(b)(3) and (b)(4) of this section.

(i) Example 1. A NGEP files a written
comment with a Federal banking agen-
cy that states than an insured deposi-
tory institution successfully addresses
the credit needs of its community. The
written comment is in response to a
general request from the agency for
comments on an application of the in-
sured depository institution to open a
new branch and a copy of the comment
is provided to the institution.

(ii) Example 2. A NGEP meets with an
executive officer of an insured deposi-
tory institution and states that the in-
stitution must improve its CRA per-
formance.

(iii) Example 3. A NGEP meets with
an executive officer of an insured de-
pository institution and states that the
institution needs to make more mort-
gage loans in low- and moderate-in-
come neighborhoods in its community.

(iv) Example 4. A bank holding com-
pany files an application with a Fed-
eral banking agency to acquire an in-
sured depository institution. Two
weeks later, the NGEP meets with an
executive officer of the bank holding
company to discuss the adequacy of the
performance under the CRA of the tar-
get insured depository institution. The
insured depository institution was an
affiliate of the bank holding company
at the time the NGEP met with the
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target institution. (See §35.11(a).) Ac-
cordingly, the NGEP had a CRA com-
munication with an affiliate of the
bank holding company.

(2) Examples of actions that are not
CRA communications. The following are
examples of actions that are not by
themselves CRA communications.
These examples are not exclusive.

(i) Example 1. A NGEP provides to a
Federal banking agency comments or
testimony concerning an insured de-
pository institution or affiliate in re-
sponse to a direct request by the agen-
cy for comments or testimony from
that NGEP. Direct requests for com-
ments or testimony do not include a
general invitation by a Federal bank-
ing agency for comments or testimony
from the public in connection with a
CRA performance evaluation of, or ap-
plication for a deposit facility (as de-
fined in section 803 of the CRA (12
U.S.C. 2902(3)) by, an insured deposi-
tory institution or an application by a
company to acquire an insured deposi-
tory institution.

(ii) Example 2. A NGEP makes a
statement concerning an insured de-
pository institution or affiliate at a
widely attended conference or seminar
regarding a general topic. A public or
private meeting, public hearing, or
other meeting regarding one or more
specific institutions, affiliates or
transactions involving an application
for a deposit facility is not considered
a widely attended conference or sem-
inar.

(iii) Example 3. A NGEP, such as a
civil rights group, community group
providing housing and other services in
low- and moderate-income neighbor-
hoods, veterans organization, commu-
nity theater group, or youth organiza-
tion, sends a fundraising letter to in-
sured depository institutions and to
other businesses in its community. The
letter encourages all businesses in the
community to meet their obligation to
assist in making the local community
a better place to live and work by sup-
porting the fundraising efforts of the
NGEP.

(iv) Example 4. A NGEP discusses
with an insured depository institution
or affiliate whether particular loans,
services, investments, community de-
velopment activities, or other activi-
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ties are generally eligible for consider-
ation by a Federal banking agency
under the CRA. The NGEP and insured
depository institution or affiliate do
not discuss the adequacy of the CRA
performance of the insured depository
institution or affiliate.

(v) Example 5. A NGEP engaged in the
sale or purchase of loans in the sec-
ondary market sends a general offering
circular to financial institutions offer-
ing to sell or purchase a portfolio of
loans. An insured depository institu-
tion that receives the offering circular
discusses with the NGEP the types of
loans included in the loan pool, wheth-
er such loans are generally eligible for
consideration under the CRA, and
which loans are made to borrowers in
the institution’s local community. The
NGEP and insured depository institu-
tion do not discuss the adequacy of the
institution’s CRA performance.

(d) Multiparty covered agreements—(1)
A NGEP that is a party to a covered
agreement that involves multiple
NGEPs is not required to comply with
the requirements of this part if—

(i) The NGEP has not had a CRA
communication; and

(ii) No representative of the NGEP
identified in paragraph (b)(4) of this
section has knowledge at the time of
the agreement that another NGEP that
is a party to the agreement has had a
CRA communication.

(2) An insured depository institution
or affiliate that is a party to a covered
agreement that involves multiple in-
sured depository institutions or affili-
ates is not required to comply with the
disclosure and annual reporting re-
quirements in §§35.6 and 35.7 if—

(i) No NGEP that is a party to the
agreement has had a CRA communica-
tion concerning the insured depository
institution or any affiliate; and

(ii) No representative of the insured
depository institution or any affiliate
identified in paragraph (b)(3) of this
section has knowledge at the time of
the agreement that an NGEP that is a
party to the agreement has had a CRA
communication concerning any other
insured depository institution or affil-
iate that is a party to the agreement.
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§35.4 Fulfillment of the CRA.

(a) List of factors that are in fulfillment
of the CRA. Fulfillment of the CRA, for
purposes of this part, means the fol-
lowing list of factors—

(1) Comments to a Federal banking
agency or included in CRA public file.
Providing or refraining from providing
written or oral comments or testimony
to any Federal banking agency con-
cerning the performance under the
CRA of an insured depository institu-
tion or CRA affiliate that is a party to
the agreement or an affiliate of a party
to the agreement or written comments
that are required to be included in the
CRA public file of any such insured de-
pository institution; or

(2) Activities given favorable CRA con-
sideration. Performing any of the fol-
lowing activities if the activity is of
the type that is likely to receive favor-
able consideration by a Federal bank-
ing agency in evaluating the perform-
ance under the CRA of the insured de-
pository institution that is a party to
the agreement or an affiliate of a party
to the agreement—

(i) Home-purchase, home-improve-
ment, small business, small farm, com-
munity development, and consumer
lending, as described in §25.22 of appen-
dix G to 12 CFR part 25, including loan
purchases, loan commitments, and let-
ters of credit;

(ii) Making investments, deposits, or
grants, or acquiring membership
shares, that have as their primary pur-
pose community development, as de-
scribed in §25.23 of appendix G to 12
CFR part 25;

(iii) Delivering retail banking serv-
ices, as described in §25.24(d) of appen-
dix G to 12 CFR part 25;

(iv) Providing community develop-
ment services, as described in §25.24(e)
of appendix G to 12 CFR part 25;

(v) In the case of a wholesale or lim-
ited-purpose insured depository insti-
tution, community development lend-
ing, including originating and pur-
chasing loans and making loan com-
mitments and letters of credit, making
qualified investments, or providing
community development services, as
described in §25.25(c) of appendix G to
12 CFR part 25;

(vi) In the case of a small insured de-
pository institution, any Ilending or
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other activity described in §25.26(a) of
appendix G to 12 CFR part 25; or

(vii) In the case of an insured deposi-
tory institution that is evaluated on
the basis of a strategic plan, any ele-
ment of the strategic plan, as described
in §25.27(f) of appendix G to 12 CFR
part 25.

(b) Agreements relating to activities of
CRA affiliates. An insured depository
institution or affiliate that is a party
to a covered agreement that concerns
any activity described in paragraph (a)
of this section of a CRA affiliate must,
prior to the time the agreement is en-
tered into, notify each NGEP that is a
party to the agreement that the agree-
ment concerns a CRA affiliate.

[66 FR 2084, Jan. 10, 2001, as amended at 89
FR 22067, Mar. 29, 2024]

§35.5 Related agreements considered
a single agreement.

The following rules must be applied
in determining whether an agreement
is a covered agreement under §35.2.

(a) Agreements entered into by same
parties. All written agreements to
which an insured depository institu-
tion or an affiliate of the insured de-
pository institution is a party shall be
considered to be a single agreement if
the agreements—

(1) Are entered into with the same
NGEP:;

(2) Were entered into within the same
12-month period; and

(3) Are each in fulfillment of the
CRA.

(b) Substantively related contracts. All
written contracts to which an insured
depository institution or an affiliate of
the insured depository institution is a
party shall be considered to be a single
agreement, without regard to whether
the other parties to the contracts are
the same or whether each such con-
tract is in fulfillment of the CRA, if
the contracts were negotiated in a co-
ordinated fashion and a NGEP is a
party to each contract.

§35.6 Disclosure of covered agree-
ments.

(a) Applicability date. This section ap-
plies only to covered agreements en-
tered into after November 12, 1999.

(b) Disclosure of covered agreements to
the public—(1) Disclosure required. Each
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NGEP and each insured depository in-
stitution or affiliate that enters into a
covered agreement must promptly
make a copy of the covered agreement
available to any individual or entity
upon request.

(2) Nondisclosure of confidential and
proprietary information permitted. In re-
sponding to a request for a covered
agreement from any individual or enti-
ty under paragraph (b)(1) of this sec-
tion, a NGEP, insured depository insti-
tution, or affiliate may withhold from
public disclosure confidential or pro-
prietary information that the party be-
lieves the relevant supervisory agency
could withhold from disclosure under
the Freedom of Information Act (b
U.S.C. 552 et seq.) (FOIA).

(3) Information that must be disclosed.
Notwithstanding paragraph (b)(2) of
this section, a party must disclose any
of the following information that is
contained in a covered agreement—

(i) The names and addresses of the
parties to the agreement;

(ii) The amount of any payments,
fees, loans, or other consideration to be
made or provided by any party to the
agreement;

(iii) Any description of how the funds
or other resources provided under the
agreement are to be used;

(iv) The term of the agreement (if the
agreement establishes a term); and

(v) Any other information that the
relevant supervisory agency deter-
mines is not properly exempt from pub-
lic disclosure.

(4) Request for review of withheld infor-
mation. Any individual or entity may
request that the relevant supervisory
agency review whether any informa-
tion in a covered agreement withheld
by a party must be disclosed. Any re-
quests for agency review of withheld
information must be filed, and will be
processed in accordance with, the rel-
evant supervisory agency’s rules con-
cerning the availability of information
(see subpart B of part 4 of the OCC’s
rules regarding the availability of in-
formation under the Freedom of Infor-
mation Act (12 CFR part 4, subpart B).

(6) Duration of obligation. The obliga-
tion to disclose a covered agreement to
the public terminates 12 months after
the end of the term of the agreement.
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(6) Reasonable copy and mailing fees.
Each NGEP and each insured deposi-
tory institution or affiliate may charge
an individual or entity that requests a
copy of a covered agreement a reason-
able fee not to exceed the cost of copy-
ing and mailing the agreement.

(7) Use of CRA public file by insured de-
pository institution or affiliate. An in-
sured depository institution and any
affiliate of an insured depository insti-
tution may fulfill its obligation under
this paragraph (b) by placing a copy of
the covered agreement in the insured
depository institution’s CRA public file
if the institution makes the agreement
available in accordance with the proce-
dures set forth in §25.43 of appendix G
to 12 CFR part 25;

(c) Disclosure by NGEPs of covered
agreements to the relevant supervisory
agency. (1) Each NGEP that is a party
to a covered agreement must provide
the following within 30 days of receiv-
ing a request from the relevant super-
visory agency—

(i) A complete copy of the agreement;
and

(ii) In the event the NGEP proposes
the withholding of any information
contained in the agreement in accord-
ance with paragraph (b)(2) of this sec-
tion, a public version of the agreement
that excludes such information and an
explanation justifying the exclusions.
Any public version must include the in-
formation described in paragraph (b)(3)
of this section.

(2) The obligation of a NGEP to pro-
vide a covered agreement to the rel-
evant supervisory agency terminates 12
months after the end of the term of the
covered agreement.

(d) Disclosure by insured depository in-
stitution or affiliate of covered agreements
to the relevant supervisory agency—((1) In
general. Within 60 days of the end of
each calendar quarter, each insured de-
pository institution and affiliate must
provide each relevant supervisory
agency with—

(i)(A) A complete copy of each cov-
ered agreement entered into by the in-
sured depository institution or affiliate
during the calendar quarter; and

(B) In the event the institution or af-
filiate proposes the withholding of any
information contained in the agree-
ment in accordance with paragraph
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(b)(2) of this section, a public version of
the agreement that excludes such in-
formation (other than any information
described in paragraph (b)(3) of this
section) and an explanation justifying
the exclusions; or

(ii) A list of all covered agreements
entered into by the insured depository
institution or affiliate during the cal-
endar quarter that contains—

(A) The name and address of each in-
sured depository institution or affiliate
that is a party to the agreement;

(B) The name and address of each
NGEP that is a party to the agreement;

(C) The date the agreement was en-
tered into;

(D) The estimated total value of all
payments, fees, loans and other consid-
eration to be provided by the institu-
tion or any affiliate of the institution
under the agreement; and

(E) The date the agreement termi-
nates.

(2) Prompt filing of covered agreements
contained in list required. (i) If an in-
sured depository institution or affiliate
files a list of the covered agreements
entered into by the institution or affil-
iate pursuant to paragraph (d)(1)(ii) of
this section, the institution or affiliate
must provide any relevant supervisory
agency a complete copy and public
version of any covered agreement ref-
erenced in the list within 7 calendar
days of receiving a request from the
agency for a copy of the agreement.

(ii) The obligation of an insured de-
pository institution or affiliate to pro-
vide a covered agreement to the rel-
evant supervisory agency under this
paragraph (d)(2) terminates 36 months
after the end of the term of the agree-
ment.

(3) Joint filings. In the event that 2 or
more insured depository institutions or
affiliates are parties to a covered
agreement, the insured depository in-
stitution(s) and affiliate(s) may jointly
file the documents required by this
paragraph (d). Any joint filing must
identify the insured depository institu-
tion(s) and affiliate(s) for whom the fil-
ings are being made.

[66 FR 2084, Jan. 10, 2001, as amended at 89
FR 22068, Mar. 29, 2024]
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§35.7 Annual reports.

(a) Applicability date. This section ap-
plies only to covered agreements en-
tered into on or after May 12, 2000.

(b) Annual report required. KEach
NGEP and each insured depository in-
stitution or affiliate that is a party to
a covered agreement must file an an-
nual report with each relevant super-
visory agency concerning the disburse-

ment, receipt, and uses of funds or
other resources under the covered
agreement.

(¢c) Duration of reporting requirement—
(1) NGEPs. A NGEP must file an annual
report for a covered agreement for any
fiscal year in which the NGEP receives
or uses funds or other resources under
the agreement.

(2) Insured depository institutions and
affiliates. An insured depository insti-
tution or affiliate must file an annual
report for a covered agreement for any
fiscal year in which the institution or
affiliate—

(i) Provides or receives any pay-
ments, fees, or loans under the covered
agreement that must be reported under
paragraphs (e)(1)(iii) and (iv) of this
section; or

(ii) Has data to report on loans, in-
vestments, and services provided by a
party to the covered agreement under
the covered agreement under para-
graph (e)(1)(vi) of this section.

(d) Annual reports filed by NGEP—(Q)
Contents of report. The annual report
filed by a NGEP under this section
must include the following—

(i) The name and mailing address of
the NGEP filing the report;

(ii) Information sufficient to identify
the covered agreement for which the
annual report is being filed, such as by
providing the names of the parties to
the agreement and the date the agree-
ment was entered into or by providing
a copy of the agreement;

(iii) The amount of funds or resources
received under the covered agreement
during the fiscal year; and

(iv) A detailed, itemized list of how
any funds or resources received by the
NGEP under the covered agreement
were used during the fiscal year, in-
cluding the total amount used for—

(A) Compensation of officers, direc-
tors, and employees;

(B) Administrative expenses;
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(C) Travel expenses;

(D) Entertainment expenses;

(E) Payment of consulting and pro-
fessional fees; and

(F) Other expenses and uses (specify
expense or use).

(2) More detailed reporting of uses of
funds or resources permitted—(1) In gen-
eral. If a NGEP allocated and used
funds received under a covered agree-
ment for a specific purpose, the NGEP
may fulfill the requirements of para-
graph (d)(1)(iv) of this section with re-
spect to such funds by providing—

(A) A brief description of each spe-
cific purpose for which the funds or
other resources were used; and

(B) The amount of funds or resources
used during the fiscal year for each
specific purpose.

(ii) Specific purpose defined. A NGEP
allocates and uses funds for a specific
purpose if the NGEP receives and uses
the funds for a purpose that is more
specific and limited than the cat-
egories listed in paragraph (d)(1)(iv) of
this section.

(3) Use of other reports. The annual re-
port filed by a NGEP may consist of or
incorporate a report prepared for any
other purpose, such as the Internal
Revenue Service Return of Organiza-
tion Exempt From Income Tax on
Form 990, or any other Internal Rev-
enue Service form, state tax form, re-
port to members or shareholders, au-
dited or unaudited financial state-
ments, audit report, or other report, so
long as the annual report filed by the
NGEP contains all of the information
required by this paragraph (d).

(4) Consolidated reports permitted. A
NGEP that is a party to 2 or more cov-
ered agreements may file with each
relevant supervisory agency a single
consolidated annual report covering all
the covered agreements. Any consoli-
dated report must contain all the infor-
mation required by this paragraph (d).
The information reported under para-
graphs (d)(1)(iv) and (d)(2) of this sec-
tion may be reported on an aggregate
basis for all covered agreements.

() Examples of annual report require-
ments for NGEPs—(i) Example 1. A NGEP
receives an unrestricted grant of $15,000
under a covered agreement, includes
the funds in its general operating budg-
et and uses the funds during its fiscal
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year. The NGEP’s annual report for the
fiscal year must provide the name and
mailing address of the NGEP, informa-
tion sufficient to identify the covered
agreement, and state that the NGEP
received $15,000 during the fiscal year.
The report must also indicate the total
expenditures made by the NGEP during
the fiscal year for compensation, ad-
ministrative expenses, travel expenses,
entertainment expenses, consulting
and professional fees, and other ex-
penses and uses. The NGEP’s annual re-
port may provide this information by
submitting an Internal Revenue Serv-
ice Form 990 that includes the required
information. If the Internal Revenue
Service Form does not include infor-
mation for all of the required cat-
egories listed in this part, the NGEP
must report the total expenditures in
the remaining categories either by pro-
viding that information directly or by
providing another form or report that
includes the required information.

(ii) Example 2. An organization re-
ceives $15,000 from an insured deposi-
tory institution under a covered agree-
ment and allocates and uses the $15,000
during the fiscal year to purchase com-
puter equipment to support its func-
tions. The organization’s annual report
must include the name and address of
the organization, information suffi-
cient to identify the agreement, and a
statement that the organization re-
ceived $15,000 during the year. In addi-
tion, since the organization allocated
and used the funds for a specific pur-
pose that is more narrow and limited
than the categories of expenses in-
cluded in the detailed, itemized list of
expenses, the organization would have
the option of providing either the total
amount it used during the year for
each category of expenses included in
paragraph (d)(1)(iv) of this section, or a
statement that it used the $15,000 to
purchase computer equipment and a
brief description of the equipment pur-
chased.

(iii) Example 3. A community group
receives $50,000 from an insured deposi-
tory institution under a covered agree-
ment. During its fiscal year, the com-
munity group specifically allocates and
uses $5,000 of the funds to pay for a par-
ticular business trip and uses the re-
maining $45,000 for general operating
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expenses. The group’s annual report for
the fiscal year must include the name
and address of the group, information
sufficient to identify the agreement,
and a statement that the group re-
ceived $50,000. Because the group did
not allocate and use all of the funds for
a specific purpose, the group’s annual
report must provide the total amount
of funds it used during the year for
each category of expenses included in
paragraph (d)(1)(iv) of this section. The
group’s annual report also could state
that it used $5,000 for a particular busi-
ness trip and include a brief description
of the trip.

(iv) Example 4. A community develop-
ment organization is a party to two
separate covered agreements with two
unaffiliated insured depository institu-
tions. Under each agreement, the orga-
nization receives $15,000 during its fis-
cal year and uses the funds to support
its activities during that year. If the
organization elects to file a consoli-
dated annual report, the consolidated
report must identify the organization
and the two covered agreements, state
that the organization received $15,000
during the fiscal year under each
agreement, and provide the total
amount that the organization used dur-
ing the year for each category of ex-
penses included in paragraph (d)(1)(iv)
of this section.

(e) Annual report filed by insured de-
pository institution or affiliate—(1) Gen-
eral. The annual report filed by an in-
sured depository institution or affiliate
must include the following—

(i) The name and principal place of
business of the insured depository in-
stitution or affiliate filing the report;

(ii) Information sufficient to identify
the covered agreement for which the
annual report is being filed, such as by
providing the names of the parties to
the agreement and the date the agree-
ment was entered into or by providing
a copy of the agreement;

(iii) The aggregate amount of pay-
ments, aggregate amount of fees, and
aggregate amount of loans provided by
the insured depository institution or
affiliate under the covered agreement
to any other party to the agreement
during the fiscal year;

(iv) The aggregate amount of pay-
ments, aggregate amount of fees, and
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aggregate amount of loans received by
the insured depository institution or
affiliate under the covered agreement
from any other party to the agreement
during the fiscal year;

(v) A general description of the terms
and conditions of any payments, fees,
or loans reported under paragraphs
(e)(1)(iii) and (iv) of this section, or, in
the event such terms and conditions
are set forth—

(A) In the covered agreement, a
statement identifying the covered
agreement and the date the agreement
(or a list identifying the agreement)
was filed with the relevant supervisory
agency; or

(B) In a previous annual report filed
by the insured depository institution
or affiliate, a statement identifying
the date the report was filed with the
relevant supervisory agency; and

(vi) The aggregate amount and num-
ber of loans, aggregate amount and
number of investments, and aggregate
amount of services provided under the
covered agreement to any individual or
entity not a party to the agreement—

(A) By the insured depository institu-
tion or affiliate during its fiscal year;
and

(B) By any other party to the agree-
ment, unless such information is not
known to the insured depository insti-
tution or affiliate filing the report or
such information is or will be con-
tained in the annual report filed by an-
other party under this section.

(2) Consolidated reports permitted—(i)
Party to multiple agreements. An insured
depository institution or affiliate that
is a party to 2 or more covered agree-
ments may file a single consolidated
annual report with each relevant su-
pervisory agency concerning all the
covered agreements.

(ii) Affiliated entities party to the same
agreement. An insured depository insti-
tution and its affiliates that are par-
ties to the same covered agreement
may file a single consolidated annual
report relating to the agreement with
each relevant supervisory agency for
the covered agreement.

(iii) Content of report. Any consoli-
dated annual report must contain all
the information required by this para-
graph (e). The amounts and data re-
quired to be reported under paragraphs
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(e)(1)(iv) and (vi) of this section may be
reported on an aggregate basis for all
covered agreements.

(f) Time and place of filing—(1) Gen-
eral. Each party must file its annual re-
port with each relevant supervisory
agency for the covered agreement no
later than six months following the end
of the fiscal year covered by the report.

(2) Alternative method of fulfilling an-
nual reporting requirement for a NGEP.
(i) A NGEP may fulfill the filing re-
quirements of this section by providing
the following materials to an insured
depository institution or affiliate that
is a party to the agreement no later
than six months following the end of
the NGEP’s fiscal year—

(A) A copy of the NGEP’s annual re-
port required under paragraph (d) of
this section for the fiscal year; and

(B) Written instructions that the in-
sured depository institution or affiliate
promptly forward the annual report to
the relevant supervisory agency or
agencies on behalf of the NGEP.

(ii) An insured depository institution
or affiliate that receives an annual re-
port from a NGEP pursuant to para-
graph (f)(2)(i) of this section must file
the report with the relevant super-
visory agency or agencies on behalf of
the NGEP within 30 days.

§35.8 Release of information under
FOIA.

The OCC will make covered agree-
ments and annual reports available to
the public in accordance with the Free-
dom of Information Act (6 U.S.C. 552 et
seq.) and the OCC’s rules regarding the
availability of information under the
Freedom of Information Act (12 CFR
part 4, subpart B). A party to a covered
agreement may request confidential
treatment of proprietary and confiden-
tial information in a covered agree-
ment or an annual report under those
procedures.

§35.9 Compliance provisions.

(a) Willful failure to comply with disclo-
sure and reporting obligations. (1) If the
OCC determines that a NGEP has will-
fully failed to comply in a material
way with §35.6 or §35.7, the OCC will
notify the NGEP in writing of that de-
termination and provide the NGEP a
period of 90 days (or such longer period
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as the OCC finds to be reasonable under
the circumstances) to comply.

(2) If the NGEP does not comply
within the time period established by
the OCC, the agreement shall there-
after be unenforceable by that NGEP
by operation of section 48 of the Fed-
eral Deposit Insurance Act (12 U.S.C.
1831y).

(3) The OCC may assist any insured
depository institution or affiliate that
is a party to a covered agreement that
is unenforceable by a NGEP by oper-
ation of section 48 of the Federal De-
posit Insurance Act (12 U.S.C. 1831y) in
identifying a successor to assume the
NGEP’s responsibilities under the
agreement.

(b) Diversion of funds. If a court or
other body of competent jurisdiction
determines that funds or resources re-
ceived under a covered agreement have
been diverted contrary to the purposes
of the covered agreement for an indi-
vidual’s personal financial gain, the
OCC may take either or both of the fol-
lowing actions—

(1) Order the individual to disgorge
the diverted funds or resources re-
ceived under the agreement;

(2) Prohibit the individual from being
a party to any covered agreement for a
period not to exceed 10 years.

(c) Notice and opportunity to respond.
Before making a determination under
paragraph (a)(1) of this section, or tak-
ing any action under paragraph (b) of
this section, the OCC will provide writ-
ten notice and an opportunity to
present information to the OCC con-
cerning any relevant facts or cir-
cumstances relating to the matter.

(d) Inadvertent or de minimis errors. In-
advertent or de minimis errors in an-
nual reports or other documents filed
with the OCC under §§35.6 or 35.7 will
not subject the reporting party to any
penalty.

(e) Enforcement of provisions in covered
agreements. No provision of this part
shall be construed as authorizing the
OCC to enforce the provisions of any
covered agreement.

§35.10 Transition provisions.

(a) Disclosure of covered agreements en-
tered into before the effective date of this
part. The following disclosure require-
ments apply to covered agreements
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that were entered into after November
12, 1999, and that terminated before
April 1, 2001.

(1) Disclosure to the public. Each
NGEP and each insured depository in-
stitution or affiliate that was a party
to the agreement must make the agree-
ment available to the public under
§35.6 until at least April 1, 2002.

(2) Disclosure to the relevant super-
visory agency. (i) BEach NGEP that was
a party to the agreement must make
the agreement available to the rel-
evant supervisory agency under §35.6
until at least April 1, 2002.

(ii) Each insured depository institu-
tion or affiliate that was a party to the
agreement must, by June 30, 2001, pro-
vide each relevant supervisory agency
either—

(A) A copy of the agreement under
§35.6(d)(1)(1); or

(B) The information described in
§35.6(d)(1)(ii) for each agreement.

(b) Filing of annual reports that relate
to fiscal years ending on or before Decem-
ber 31, 2000. In the event that a NGEP,
insured depository institution or affil-
iate has any information to report
under §35.7 for a fiscal year that ends
on or before December 31, 2000, and
that concerns a covered agreement en-
tered into between May 12, 2000, and
December 31, 2000, the annual report
for that fiscal year must be provided no
later than June 30, 2001, to—

(1) Each relevant supervisory agency;
or

(2) In the case of a NGEP, to an in-
sured depository institution or affiliate
that is a party to the agreement in ac-
cordance with §35.7(£)(2).

§35.11 Other definitions and rules of
construction used in this part.

(a) Affiliate. ‘‘Affiliate’ means—

(1) Any company that controls, is
controlled by, or is under common con-
trol with another company; and

(2) For the purpose of determining
whether an agreement is a covered
agreement under §35.2, an ‘‘affiliate”
includes any company that would be
under common control or merged with
another company on consummation of
any transaction pending before a Fed-
eral banking agency at the time—

(i) The parties enter into the agree-
ment; and
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(ii) The NGEP that is a party to the
agreement makes a CRA communica-
tion, as described in §35.3.

(b) Control. “Control” is defined in
section 2(a) of the Bank Holding Com-
pany Act (12 U.S.C. 1841(a)).

(c) CRA affiliate. A “CRA affiliate’’ of
an insured depository institution is
any company that is an affiliate of an
insured depository institution to the
extent, and only to the extent, that the
activities of the affiliate were consid-
ered by the appropriate Federal bank-
ing agency when evaluating the CRA
performance of the institution at its
most recent CRA examination prior to
the agreement. An insured depository
institution or affiliate also may des-
ignate any company as a CRA affiliate
at any time prior to the time a covered
agreement is entered into by informing
the NGEP that is a party to the agree-
ment of such designation.

(d) CRA public file. ““‘CRA public file”
means the public file maintained by an
insured depository institution and de-
scribed in §25.43 of appendix G to 12
CFR part 25.

(e) Executive officer. The term ‘‘exec-
utive officer’” has the same meaning as
in §215.2(e)(1) of Regulation O issued by
the Board of Governors of the Federal
Reserve System (12 CFR 215.2(e)(1)). In
applying this definition under this part
to a Federal savings association, the
phrase ‘‘Federal savings association”
shall be used in place of the term
“bank.”

(f) Federal banking agency; appropriate
Federal banking agency. The terms
“Federal banking agency’ and ‘‘appro-
priate Federal banking agency’ have
the same meanings as in section 3 of
the Federal Deposit Insurance Act (12
U.S.C. 1813).

(g) Fiscal year. (1) The fiscal year for
a NGEP that does not have a fiscal
year shall be the calendar year.

(2) Any NGEP, insured depository in-
stitution, or affiliate that has a fiscal
year may elect to have the calendar
year be its fiscal year for purposes of
this part.

(h) Insured depository institution. ‘‘In-
sured depository institution” has the
same meaning as in section 3 of the
Federal Deposit Insurance Act (12
U.S.C. 1813).
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(i) NGEP. ‘“NGEP” means a non-
governmental entity or person.

(3j) Nongovernmental entity or person—
(1) General. A “‘nongovernmental entity
or person’ is any partnership, associa-
tion, trust, joint venture, joint stock
company, corporation, limited liability
corporation, company, firm, society,
other organization, or individual.

(2) Exclusions. A nongovernmental en-
tity or person does not include—

(i) The United States government, a
state government, a unit of local gov-
ernment (including a county, city,
town, township, parish, village, or
other general-purpose subdivision of a
state) or an Indian tribe or tribal orga-
nization established under Federal,
state or Indian tribal law (including
the Department of Hawaiian Home
Lands), or a department, agency, or in-
strumentality of any such entity;

(ii) A federally-chartered public cor-
poration that receives Federal funds
appropriated specifically for that cor-
poration;

(iii) An insured depository institu-
tion or affiliate of an insured deposi-
tory institution; or

(iv) An officer, director, employee, or
representative (acting in his or her ca-
pacity as an officer, director, em-
ployee, or representative) of an entity
listed in paragraphs (j)(2)(i) through
(iii) of this section.

(k) Party. The term ‘“‘party’ with re-
spect to a covered agreement means
each NGEP and each insured deposi-
tory institution or affiliate that en-
tered into the agreement.

(1) Relevant supervisory agency. The
“relevant supervisory agency’’ for a
covered agreement means the appro-
priate Federal banking agency for—

(1) Each insured depository institu-
tion (or subsidiary thereof) that is a
party to the covered agreement;

(2) Bach insured depository institu-
tion (or subsidiary thereof) or CRA af-
filiate that makes payments or loans
or provides services that are subject to
the covered agreement; and

(3) Any company (other than an in-
sured depository institution or sub-
sidiary thereof) that is a party to the
covered agreement.

(m) Term of agreement. An agreement
that does not have a fixed termination
date is considered to terminate on the
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last date on which any party to the
agreement makes any payment or pro-
vides any loan or other resources under
the agreement, unless the relevant su-
pervisory agency for the agreement
otherwise notifies each party in writ-
ing.

[66 FR 2084, Jan. 10, 2001, as amended at 79
FR 28400, May 16, 2014; 89 FR 22068, Mar. 29,
2024]

PART 36 [RESERVED]
PART 37—DEBT CANCELLATION

CONTRACTS AND DEBT SUSPEN-
SION AGREEMENTS

Sec.

37.1 Authority, purpose, and scope.

37.2 Definitions.

37.3 Prohibited practices.

37.4 Refunds of fees in the event of termi-
nation or prepayment of the covered
loan.

37.5 Method of payment of fees.

37.6 Disclosures.

37.7 Affirmative election to purchase and
acknowledgment of receipt of disclosures
required.

37.8 Safety and soundness requirement.

APPENDIX A TO PART 37—SHORT FORM DIs-
CLOSURES

APPENDIX B TO PART 37—LONG FORM DISCLO-
SURES

AUTHORITY: 12 U.S.C. 1 et seq., 24(Seventh),
93a, 1818.

SOURCE: 67 FR 58976, Sept. 19, 2002, unless
otherwise noted.

§37.1 Authority, purpose, and scope.

(a) Authority. A national bank is au-
thorized to enter into debt cancellation
contracts and debt suspension agree-
ments and charge a fee therefor, in
connection with extensions of credit
that it makes, pursuant to 12 U.S.C.
24(Seventh).

(b) Purpose. This part sets forth the
standards that apply to debt cancella-
tion contracts and debt suspension
agreements entered into by national
banks. The purpose of these standards
is to ensure that national banks offer
and implement such contracts and
agreements consistent with safe and
sound banking practices, and subject to
appropriate consumer protections.
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