
738 

12 CFR Ch. III (1–1–24 Edition) § 346.2 

or affiliate of an insured depository in-
stitution that enters into a covered 
agreement to— 

(1) Make the covered agreement 
available to the public and the appro-
priate Federal banking agency; and 

(2) File an annual report with the ap-
propriate Federal banking agency con-
cerning the covered agreement. 

(b) Scope of this part. The provisions 
of this part apply to— 

(1) State nonmember insured banks; 
(2) Subsidiaries of state nonmember 

insured banks; 
(3) Nongovernmental entities or per-

sons that enter into covered agree-
ments with any company listed in 
paragraphs (b)(1), (2), (4) and (5) of this 
section. 

(4) State savings associations; and 
(5) Subsidiaries of State savings asso-

ciations. 
(c) Relation to Community Reinvest-

ment Act. This part does not affect in 
any way the Community Reinvestment 
Act of 1977 (12 U.S.C. 2901 et seq.) or the 
FDIC’s Community Reinvestment regu-
lation found at 12 CFR part 345, or the 
FDIC’s interpretations or administra-
tion of that Act or regulation. 

(d) Examples. (1) The examples in this 
part are not exclusive. Compliance 
with an example, to the extent applica-
ble, constitutes compliance with this 
part. 

(2) Examples in a paragraph illus-
trate only the issue described in the 
paragraph and do not illustrate any 
other issues that may arise in this 
part. 

§ 346.2 Definition of covered agree-
ment. 

(a) General definition of covered agree-
ment. A covered agreement is any con-
tract, arrangement, or understanding 
that meets all of the following cri-
teria— 

(1) The agreement is in writing. 
(2) The parties to the agreement in-

clude— 
(i) One or more insured depository in-

stitutions or affiliates of an insured de-
pository institution; and 

(ii) One or more nongovernmental en-
tities or persons (referred to hereafter 
as NGEPs). 

(3) The agreement provides for the in-
sured depository institution or any af-
filiate to— 

(i) Provide to one or more individuals 
or entities (whether or not parties to 
the agreement) cash payments, grants, 
or other consideration (except loans) 
that have an aggregate value of more 
than $10,000 in any calendar year; or 

(ii) Make to one or more individuals 
or entities (whether or not parties to 
the agreement) loans that have an ag-
gregate principal amount of more than 
$50,000 in any calendar year. 

(4) The agreement is made pursuant 
to, or in connection with, the fulfill-
ment of the Community Reinvestment 
Act of 1977 (12 U.S.C. 2901 et seq.) (CRA), 
as defined in§ 346.4. 

(5) The agreement is with a NGEP 
that has had a CRA communication as 
described in § 346.3 prior to entering 
into the agreement. 

(b) Examples concerning written ar-
rangements or understandings— 

(1) Example 1. A NGEP meets with an 
insured depository institution and 
states that the institution needs to 
make more community development 
investments in the NGEP’s commu-
nity. The NGEP and insured depository 
institution do not reach an agreement 
concerning the community develop-
ment investments the institution 
should make in the community, and 
the parties do not reach any mutual ar-
rangement or understanding. Two 
weeks later, the institution unilater-
ally issues a press release announcing 
that it has established a general goal of 
making $100 million of community de-
velopment grants in low- and mod-
erate-income neighborhoods served by 
the insured depository institution over 
the next 5 years. The NGEP is not iden-
tified in the press release. The press re-
lease is not a written arrangement or 
understanding. 

(2) Example 2. A NGEP meets with an 
insured depository institution and 
states that the institution needs to 
offer new loan programs in the NGEP’s 
community. The NGEP and the insured 
depository institution reach a mutual 
arrangement or understanding that the 
institution will provide additional 
loans in the NGEP’s community. The 
institution tells the NGEP that it will 
issue a press release announcing the 
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program. Later, the insured depository 
institution issues a press release an-
nouncing the loan program. The press 
release incorporates the key terms of 
the understanding reached between the 
NGEP and the insured depository insti-
tution. The written press release re-
flects the mutual arrangement or un-
derstanding of the NGEP and the in-
sured depository institution and is, 
therefore, a written arrangement or 
understanding. 

(3) Example 3. An NGEP sends a letter 
to an insured depository institution re-
questing that the institution provide a 
$15,000 grant to the NGEP. The insured 
depository institution responds in writ-
ing and agrees to provide the grant in 
connection with its annual grant pro-
gram. The exchange of letters con-
stitutes a written arrangement or un-
derstanding. 

(c) Loan agreements that are not cov-
ered agreements. A covered agreement 
does not include— 

(1) Any individual loan that is se-
cured by real estate; or 

(2) Any specific contract or commit-
ment for a loan or extension of credit 
to an individual, business, farm, or 
other entity, or group of such individ-
uals or entities if— 

(i) The funds are loaned at rates that 
are not substantially below market 
rates; and 

(ii) The loan application or other 
loan documentation does not indicate 
that the borrower intends or is author-
ized to use the borrowed funds to make 
a loan or extension of credit to one or 
more third parties. 

(d) Examples concerning loan agree-
ments— 

(1) Example 1. An insured depository 
institution provides an organization 
with a $1 million loan that is docu-
mented in writing and is secured by 
real estate owned or to-be-acquired by 
the organization. The agreement is an 
individual mortgage loan and is ex-
empt from coverage under paragraph 
(c)(1) of this section, regardless of the 
interest rate on the loan or whether 
the organization intends or is author-
ized to re-loan the funds to a third 
party. 

(2) Example 2. An insured depository 
institution commits to provide a 
$500,000 line of credit to a small busi-

ness that is documented by a written 
agreement. The loan is made at rates 
that are within the range of rates of-
fered by the institution to similarly 
situated small businesses in the mar-
ket and the loan documentation does 
not indicate that the small business in-
tends or is authorized to re-lend the 
borrowed funds. The agreement is ex-
empt from coverage under paragraph 
(c)(2) of this section. 

(3) Example 3. An insured depository 
institution offers small business loans 
that are guaranteed by the Small Busi-
ness Administration (SBA). A small 
business obtains a $75,000 loan, docu-
mented in writing, from the institution 
under the institution’s SBA loan pro-
gram. The loan documentation does 
not indicate that the borrower intends 
or is authorized to re-lend the funds. 
Although the rate charged on the loan 
is well below that charged by the insti-
tution on commercial loans, the rate is 
within the range of rates that the in-
stitution would charge a similarly situ-
ated small business for a similar loan 
under the SBA loan program. Accord-
ingly, the loan is not made at substan-
tially below market rates and is ex-
empt from coverage under paragraph 
(c)(2) of this section. 

(4) Example 4. A bank holding com-
pany enters into a written agreement 
with a community development organi-
zation that provides that insured de-
pository institutions owned by the 
bank holding company will make $250 
million in small business loans in the 
community over the next 5 years. The 
written agreement is not a specific 
contract or commitment for a loan or 
an extension of credit and, thus, is not 
exempt from coverage under paragraph 
(c)(2) of this section: Each small busi-
ness loan made by the insured deposi-
tory institution pursuant to this gen-
eral commitment would, however, be 
exempt from coverage if the loan is 
made at rates that are not substan-
tially below market rates and the loan 
documentation does not indicate that 
the borrower intended or was author-
ized to re-lend the funds. 

(e) Agreements that include exempt loan 
agreements. If an agreement includes a 
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loan, extension of credit or loan com-
mitment that, if documented sepa-
rately, would be exempt under para-
graph (c) of this section, the exempt 
loan, extension of credit or loan com-
mitment may be excluded for purposes 
of determining whether the agreement 
is a covered agreement. 

(f) Determining annual value of agree-
ments that lack schedule of disburse-
ments. For purposes of paragraph (a)(3) 
of this section, a multi-year agreement 
that does not include a schedule for the 
disbursement of payments, grants, 
loans or other consideration by the in-
sured depository institution or affil-
iate, is considered to have a value in 
the first year of the agreement equal to 
all payments, grants, loans and other 
consideration to be provided at any 
time under the agreement. 

§ 346.3 CRA communications. 
(a) Definition of CRA communication. A 

CRA communication is any of the fol-
lowing— 

(1) Any written or oral comment or 
testimony provided to a Federal bank-
ing agency concerning the adequacy of 
the performance under the CRA of the 
insured depository institution, any af-
filiated insured depository institution, 
or any CRA affiliate. 

(2) Any written comment submitted 
to the insured depository institution 
that discusses the adequacy of the per-
formance under the CRA of the institu-
tion and must be included in the insti-
tution’s CRA public file. 

(3) Any discussion or other contact 
with the insured depository institution 
or any affiliate about— 

(i) Providing (or refraining from pro-
viding) written or oral comments or 
testimony to any Federal banking 
agency concerning the adequacy of the 
performance under the CRA of the in-
sured depository institution, any affili-
ated insured depository institution, or 
any CRA affiliate; 

(ii) Providing (or refraining from pro-
viding) written comments to the in-
sured depository institution that con-
cern the adequacy of the institution’s 
performance under the CRA and must 
be included in the institution’s CRA 
public file; or 

(iii) The adequacy of the performance 
under the CRA of the insured deposi-

tory institution, any affiliated insured 
depository institution, or any CRA af-
filiate. 

(b) Discussions or contacts that are not 
CRA communications—(1) Timing of con-
tacts with a Federal banking agency. An 
oral or written communication with a 
Federal banking agency is not a CRA 
communication if it occurred more 
than 3 years before the parties entered 
into the agreement. 

(2) Timing of contacts with insured de-
pository institutions and affiliates. A 
communication with an insured deposi-
tory institution or affiliate is not a 
CRA communication if the commu-
nication occurred— 

(i) More than 3 years before the par-
ties entered into the agreement, in the 
case of any written communication; 

(ii) More than 3 years before the par-
ties entered into the agreement, in the 
case of any oral communication in 
which the NGEP discusses providing 
(or refraining from providing) com-
ments or testimony to a Federal bank-
ing agency or written comments that 
must be included in the institution’s 
CRA public file in connection with a 
request to, or agreement by, the insti-
tution or affiliate to take (or refrain 
from taking) any action that is in ful-
fillment of the CRA; or 

(iii) More than 1 year before the par-
ties entered into the agreement, in the 
case of any other oral communication 
not described in paragraph (b)(2)(ii) of 
this section. 

(3) Knowledge of communication by in-
sured depository institution or affiliate. 
(i) A communication is only a CRA 
communication under paragraph (a) of 
this section if the insured depository 
institution or its affiliate has knowl-
edge of the communication under this 
paragraph (b)(3)(ii) or (iii) of this sec-
tion. 

(ii) Communication with insured deposi-
tory institution or affiliate. An insured 
depository institution or affiliate has 
knowledge of a communication by the 
NGEP to the institution or its affiliate 
under this paragraph only if one of the 
following representatives of the in-
sured depository institution or any af-
filiate has knowledge of the commu-
nication— 
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