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§324.5 Issuance of directives.

(a) General. A directive is a final
order issued to an FDIC-supervised in-
stitution that fails to maintain capital
at or above the minimum leverage cap-
ital requirement as set forth in §§324.4
and 324.10. A directive issued pursuant
to this section, including a plan sub-
mitted under a directive, is enforceable
in the same manner and to the same
extent as a final cease-and-desist order
issued under section 8(b) of the Federal
Deposit Insurance Act (12 TU.S.C.
1818(b)).

(b) Issuance of directives. If an FDIC-
supervised institution is operating
with less than the minimum leverage
capital requirement established by this
regulation, the FDIC Board of Direc-
tors, or its designee(s), may issue and
serve upon any FDIC-supervised insti-
tution a directive requiring the FDIC-
supervised institution to restore its
capital to the minimum leverage cap-
ital requirement within a specified
time period. The directive may require
the FDIC-supervised institution to sub-
mit to the appropriate FDIC regional
director, or other specified official, for
review and approval, a plan describing
the means and timing by which the
FDIC-supervised institution shall
achieve the minimum leverage capital
requirement. After the FDIC has ap-
proved the plan, the FDIC-supervised
institution may be required under the
terms of the directive to adhere to and
monitor compliance with the plan. The
directive may be issued during the
course of an examination of the FDIC-
supervised institution, or at any other
time that the FDIC deems appropriate,
if the FDIC-supervised institution is
found to be operating with less than
the minimum leverage capital require-
ment.

(c) Notice and opportunity to respond to
issuance of a directive. (1) If the FDIC
makes an initial determination that a
directive should be issued to an FDIC-
supervised institution pursuant to
paragraph (b) of this section, the FDIC,
through the appropriate designated of-
ficial(s), shall serve written notifica-
tion upon the FDIC-supervised institu-
tion of its intent to issue a directive.
The notice shall include the current le-
verage capital ratio, the basis upon
which said ratio was calculated, the
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proposed capital injection, the pro-
posed date for achieving the minimum
leverage capital requirement and any
other relevant information concerning
the decision to issue a directive. When
deemed appropriate, specific require-
ments of a proposed plan for meeting
the minimum leverage capital require-
ment may be included in the notice.

(2) Within 14 days of receipt of notifi-
cation, the FDIC-supervised institution
may file with the appropriate des-
ignated FDIC official(s) a written re-
sponse, explaining why the directive
should not be issued, seeking modifica-
tion of its terms, or other appropriate
relief. The FDIC-supervised institu-
tion’s response shall include any infor-
mation, mitigating circumstances, doc-
umentation, or other relevant evidence
which supports its position, and may
include a plan for attaining the min-
imum leverage capital requirement.

(3)(i) After considering the FDIC-su-
pervised institution’s response, the ap-
propriate designated FDIC official(s)
shall serve upon the FDIC-supervised
institution a written determination ad-
dressing the FDIC-supervised institu-
tion’s response and setting forth the
FDIC’s findings and conclusions in sup-
port of any decision to issue or not to
issue a directive. The directive may be
issued as originally proposed or in
modified form. The directive may order
the FDIC-supervised institution to:

(A) Achieve the minimum leverage
capital requirement established by this
regulation by a certain date;

(B) Submit for approval and adhere
to a plan for achieving the minimum
leverage capital requirement;

(C) Take other action as is necessary
to achieve the minimum leverage cap-
ital requirement; or

(D) A combination of the above ac-
tions.

(ii) If a directive is to be issued, it
may be served upon the FDIC-super-
vised institution along with the final
determination.

(4) Any FDIC-supervised institution,
upon a change in circumstances, may
request the FDIC to reconsider the
terms of a directive and may propose
changes in the plan under which it is
operating to meet the minimum lever-
age capital requirement. The directive
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and plan continue in effect while such
request is pending before the FDIC.

(5) All papers filed with the FDIC
must be postmarked or received by the
appropriate designated FDIC official(s)
within the prescribed time limit for fil-
ing.

(6) Failure by the FDIC-supervised
institution to file a written response to
notification of intent to issue a direc-
tive within the specified time period
shall constitute consent to the
issuance of such directive.

(d) Enforcement of a directive. (1)
Whenever an FDIC-supervised institu-
tion fails to follow the directive or to
submit or adhere to its capital ade-
quacy plan, the FDIC may seek en-
forcement of the directive in the appro-
priate United States district court,
pursuant to 12 U.S.C. 3907(b)(2)(B)(ii),
in the same manner and to the same
extent as if the directive were a final
cease-and-desist order. In addition to
enforcement of the directive, the FDIC
may seek assessment of civil money
penalties for violation of the directive
against any FDIC-supervised institu-
tion, any officer, director, employee,
agent, or other person participating in
the conduct of the affairs of the FDIC-
supervised institution, pursuant to 12
U.S.C. 3909(d).

(2) The directive may be issued sepa-
rately, in conjunction with, or in addi-
tion to, any other enforcement mecha-
nisms available to the FDIC, including
cease-and-desist orders, orders of cor-
rection, the approval or denial of appli-
cations, or any other actions author-
ized by law. In addition to addressing
an FDIC-supervised institution’s min-
imum leverage capital requirement,
the capital directive may also address
minimum risk-based capital require-
ments that are to be maintained and
calculated in accordance with §324.10,
and, for state savings associations, the
minimum tangible capital require-
ments set for in §324.10.

12 CFR Ch. lll (1-1-23 Edition)

§§ 324.6-324.9 [Reserved]

Subpart B—Capital Ratio
Requirements and Buffers

§324.10 Minimum
ments.

(a) Minimum capital requirements. (1)
An FDIC-supervised institution must
maintain the following minimum cap-
ital ratios:

(i) A common equity tier 1 capital
ratio of 4.5 percent.

(ii) A tier 1 capital ratio of 6 percent.

(iii) A total capital ratio of 8 percent.

(iv) A leverage ratio of 4 percent.

(v) For advanced approaches FDIC-
supervised institutions or for Category
III FDIC-regulated institutions, a sup-
plementary leverage ratio of 3 percent.

(vi) For state savings associations, a
tangible capital ratio of 1.5 percent.

(2) A qualifying community banking
organization (as defined in §324.12),
that is subject to the community bank
leverage ratio framework (as defined in
§324.12), is considered to have met the
minimum capital requirements in this
paragraph (a).

(b) Standardized capital ratio calcula-
tions. Other than as provided in para-
graph (c) of this section:

(1) Common equity tier 1 capital ratio.
An FDIC-supervised institution’s com-
mon equity tier 1 capital ratio is the
ratio of the FDIC-supervised institu-
tion’s common equity tier 1 capital to
standardized total risk-weighted as-
sets;

(2) Tier 1 capital ratio. An FDIC-super-
vised institution’s tier 1 capital ratio is
the ratio of the FDIC-supervised insti-
tution’s tier 1 capital to standardized
total risk-weighted assets;

(38) Total capital ratio. An FDIC-super-
vised institution’s total capital ratio is
the ratio of the FDIC-supervised insti-
tution’s total capital to standardized
total risk-weighted assets; and

(4) Leverage ratio. An FDIC-supervised
institution’s leverage ratio is the ratio
of the FDIC-supervised institution’s
tier 1 capital to the FDIC-supervised
institution’s average total consolidated
assets as reported on the FDIC-super-
vised institution’s Call Report minus
amounts deducted from tier 1 capital
under §324.22(a), (¢), and (d).

capital require-
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