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(b) Prior approval of notice. The in-
sured depository institution shall pro-
vide the appropriate Regional Director 
of the FDIC’s Division of Supervision 
and Consumer Protection, as defined in 
12 CFR 303.2(g), a copy of the proposed 
notice for approval. After being ap-
proved, the notice shall be provided to 
depositors by the insured depository 
institution at the time and in the man-
ner specified by the appropriate Re-
gional Director. 

(c) Form of notice. The notice to de-
positors required by paragraph (a) of 
this section shall be provided on the of-
ficial letterhead of the insured deposi-
tory institution, shall bear the signa-
ture of a duly authorized officer, and, 
unless otherwise specified by the ap-
propriate Regional Director, may fol-
low the form of the notice contained in 
Appendix B of this part. 

(d) Other requirements possible. The 
FDIC may require the insured deposi-
tory institution to take such other ac-
tions as the FDIC considers necessary 
and appropriate for the protection of 
depositors. 

APPENDIX A TO PART 307—TRANSFER-
RING INSTITUTION LETTERHEAD 

[Date] 
[Name and Address of appropriate FDIC Re-
gional Director] 
SUBJECT: Certification of Total Assumption of 
Deposits 

This certification is being provided pursu-
ant to 12 U.S.C. 1818(q) and 12 CFR 307.2. On 
[state the date the deposit assumption took ef-
fect], [state the name of the depository institu-
tion assuming the deposit liabilities] assumed 
all of the deposits of [state the name and loca-
tion of the transferring institution whose depos-
its were assumed]. [If applicable, state the 
date and method by which the transferring 
institution’s authority to engage in banking 
was or will be terminated.] Please contact 
the undersigned, at [telephone number], if ad-
ditional information is needed. 
Sincerely, 
By: 
[Name and Title of Authorized Representa-
tive] 

APPENDIX B TO PART 307—INSTITUTION 
LETTERHEAD 

[Date] 
[Name and Address of Depositor] 
SUBJECT: Notice to Depositor of Voluntary 
Termination of Insured Status 

The insured status of [name of insured de-
pository institution], under the provisions of 
the Federal Deposit Insurance Act, will ter-
minate as of the close of business on [state 
the date] (‘‘termination date’’). Insured de-
posits in the [name of insured depository insti-
tution] on the termination date, less all with-
drawals from such deposits made subsequent 
to that date, will continue to be insured by 
the Federal Deposit Insurance Corporation, 
to the extent provided by law, until [state the 
date]. The Federal Deposit Insurance Cor-
poration will not insure any new deposits or 
additions to existing deposits made by you 
after the termination date. 

This Notice is being provided pursuant to 
12 CFR 307.3. 

Please contact [name of institution official 
in charge of depositor inquiries], at [name and 
address of insured depository institution] if ad-
ditional information is needed regarding this 
Notice or the insured status of your ac-
count(s). 
Sincerely, 
By: 
[Name and Title of Authorized Representa-
tive] 

PART 308—RULES OF PRACTICE 
AND PROCEDURE 
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308.143 Decision of Board of Directors. 

Subpart K—Procedures Applicable to In-
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308.161 Scope. 
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308.163 Notice of suspension or prohibition, 

and orders of removal or prohibition. 
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308.400 Scope. 
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Subpart T—Program Fraud Civil Remedies 
and Procedures 

308.500 Basis, purpose, and scope. 
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308.501 Definitions. 
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Subpart U—Removal, Suspension, and De-
barment of Accountants From Per-
forming Audit Services 

308.600 Scope. 
308.601 Definitions. 
308.602 Removal, suspension, or debarment. 
308.603 Automatic removal, suspension, and 

debarment. 

308.604 Notice of removal, suspension, or de-
barment. 

308.605 Application for reinstatement. 
APPENDIX A TO PART 308—RULES OF PRACTICE 

AND PROCEDURE 

AUTHORITY: 5 U.S.C. 504, 554–557; 12 U.S.C. 
93(b), 164, 505, 1464, 1467(d), 1467a, 1468, 1815(e), 
1817, 1818, 1819, 1820, 1828, 1829, 1829(b), 1831i, 
1831m(g)(4), 1831o, 1831p–1, 1832(c), 1884(b), 
1972, 3102, 3108(a), 3349, 3909, 4717, 5412(b)(2)(C), 
5414(b)(3); 15 U.S.C. 78(h) and (i), 78o(c)(4), 
78o–4(c), 78o–5, 78q–1, 78s, 78u, 78u–2, 78u–3, 
78w, 6801(b), 6805(b)(1); 28 U.S.C. 2461 note; 31 
U.S.C. 330, 5321; 42 U.S.C. 4012a; Pub. L. 104– 
134, sec. 31001(s), 110 Stat. 1321; Pub. L. 109– 
351, 120 Stat. 1966; Pub. L. 111–203, 124 Stat. 
1376; Pub. L. 114–74, sec. 701, 129 Stat. 584. 

SOURCE: 56 FR 37975, Aug. 9, 1991, unless 
otherwise noted. 

Subpart A—Uniform Rules of 
Practice and Procedure 

SOURCE: 88 FR 89935, Dec. 28, 2023, unless 
otherwise noted. 

§ 308.0 Applicability date. 
These Uniform Rules set out in this 

subpart apply to adjudicatory pro-
ceedings initiated on or after April 1, 
2024. Any adjudicatory proceedings ini-
tiated before April 1, 2024, continue to 
be governed by the previous version of 
the Uniform Rules included in appendix 
A of this part. 

§ 308.1 Scope. 
This subpart prescribes Uniform 

Rules of practice and procedure appli-
cable to adjudicatory proceedings re-
quired to be conducted on the record 
after opportunity for a hearing under 
the following statutory provisions: 

(a) Cease-and-desist proceedings 
under section 8(b) of the Federal De-
posit Insurance Act (FDIA) (12 U.S.C. 
1818(b)); 

(b) Removal and prohibition pro-
ceedings under section 8(e) of the FDIA 
(12 U.S.C. 1818(e)); 

(c) Change-in-control proceedings 
under section 7(j)(4) of the FDIA (12 
U.S.C. 1817(j)(4)) to determine whether 
the Federal Deposit Insurance Corpora-
tion (FDIC) should issue an order to ap-
prove or disapprove a person’s proposed 
acquisition of an institution; 

(d) Proceedings under section 
15C(c)(2) of the Securities Exchange 
Act of 1934 (Exchange Act) (15 U.S.C. 
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78o–5), to impose sanctions upon any 
Government securities broker or dealer 
or upon any person associated or seek-
ing to become associated with a Gov-
ernment securities broker or dealer for 
which the FDIC is the appropriate 
agency; 

(e) Assessment of civil money pen-
alties by the FDIC against institutions, 
institution-affiliated parties, and cer-
tain other persons for which it is the 
appropriate agency for any violation 
of: 

(1) Sections 22(h) and 23 of the Fed-
eral Reserve Act (FRA), or any imple-
menting regulation, and certain unsafe 
or unsound practices or breaches of fi-
duciary duty under 12 U.S.C. 1828(j) or 
12 U.S.C. 1468; 

(2) Section 106(b) of the Bank Holding 
Company Act Amendments of 1970 
(BHCA Amendments of 1970), and cer-
tain unsafe or unsound practices or 
breaches of fiduciary duty under 12 
U.S.C. 1972(2)(F); 

(3) Any provision of the Change in 
Bank Control Act of 1978, as amended 
(CBCA), or any implementing regula-
tion or order issued, and certain unsafe 
or unsound practices, or breaches of fi-
duciary duty under 12 U.S.C. 1817(j)(16); 

(4) Section 7(a)(1) of the FDIA under 
12 U.S.C. 1817(a)(1); 

(5) Any provision of the International 
Lending Supervision Act of 1983 
(ILSA), or any rule, regulation or order 
issued under 12 U.S.C. 3909; 

(6) Any provision of the International 
Banking Act of 1978 (IBA), or any rule, 
regulation or order issued under 12 
U.S.C. 3108; 

(7) Certain provisions of the Ex-
change Act under section 21B of the 
Exchange Act (15 U.S.C. 78u–2); 

(8) Section 1120 of the Financial In-
stitutions Reform, Recovery, and En-
forcement Act of 1989 (FIRREA) (12 
U.S.C. 3349), or any order or regulation 
issued under; 

(9) The terms of any final or tem-
porary order issued under section 8 of 
the FDIA or of any written agreement 
executed by the FDIC, or the former 
Office of Thrift Supervision (OTS), the 
terms of any condition imposed in 
writing by the FDIC in connection with 
the grant of an application or request, 
certain unsafe or unsound practices or 
breaches of fiduciary duty, or any law 

or regulation not otherwise provided 
under 12 U.S.C. 1818(i)(2); 

(10) Any provision of law referenced 
in section 102(f) of the Flood Disaster 
Protection Act of 1973 (42 U.S.C. 
4012a(f)) or any order or regulation 
issued under; and 

(11) Any provision of law referenced 
in 31 U.S.C. 5321 or any order or regula-
tion issued under; 

(12) Certain provisions of Section 5 of 
the Home Owners’ Loan Act (HOLA) or 
any regulation or order issued under 12 
U.S.C. 1464(d)(1), (5)–(8), (s), and (v); 

(13) Section 9 of the HOLA or any 
regulation or order issued under 12 
U.S.C. 1467(d); and 

(14) Section 10 of HOLA under 12 
U.S.C. 1467a(a)(2)(D), (g), (i)(2)–(4) and 
(r); 

(f) Remedial action under section 
102(g) of the Flood Disaster Protection 
Act of 1973 (42 U.S.C. 4012a(g)); 

(g) Proceedings under section 10(k) of 
the FDIA (12 U.S.C. 1820(k)) to impose 
penalties for violations of the post-em-
ployment restrictions under section 
10(k); and 

(h) This subpart also applies to all 
other adjudications required by statute 
to be determined on the record after 
opportunity for an agency hearing, un-
less otherwise specifically provided for 
in the Local Rules (see § 308.3(n)). 

§ 308.2 Rules of construction. 

For purposes of this part: 
(a) Any term in the singular includes 

the plural, and the plural includes the 
singular, if such use would be appro-
priate; 

(b) The term counsel includes a non- 
attorney representative; and 

(c) Unless the context requires other-
wise, a party’s counsel of record, if 
any, may, on behalf of that party, take 
any action required to be taken by the 
party. 

§ 308.3 Definitions. 

For purposes of this subpart, unless 
explicitly stated to the contrary: 

(a) Administrative law judge (ALJ) 
means one who presides at an adminis-
trative hearing under authority set 
forth at 5 U.S.C. 556. 
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(b) Administrative Officer means an in-
ferior officer of the Federal Deposit In-
surance Corporation (FDIC), duly ap-
pointed by the Board of Directors of 
the FDIC to serve as the Board’s des-
ignee to hear certain motions or re-
quests in an adjudicatory proceeding 
and to be the official custodian of the 
record for the FDIC. 

(c) Adjudicatory proceeding means a 
proceeding conducted pursuant to 
these rules and leading to the formula-
tion of a final order other than a regu-
lation. 

(d) Assistant Administrative Officer 
means an inferior officer of the FDIC, 
duly appointed by the Board of Direc-
tors of the FDIC to serve as the Board’s 
designee to hear certain motions or re-
quests in an adjudicatory proceeding 
upon the designation or unavailability 
of the Administrative Officer. 

(e) Board of Directors or Board means 
the Board of Directors of the FDIC or 
its designee. 

(f) Decisional employee means any 
member of the FDIC’s or ALJ’s staff 
who has not engaged in an investiga-
tive or prosecutorial role in a pro-
ceeding and who may assist the Board 
of Directors, ALJ or the Administra-
tive Officer, in preparing orders, rec-
ommended decisions, decisions, and 
other documents under the Uniform 
Rules. 

(g) Designee of the Board of Directors 
means officers or officials of the FDIC 
acting pursuant to authority delegated 
by the Board of Directors. 

(h) Electronic signature means affixing 
the equivalent of a signature to an 
electronic document filed or trans-
mitted electronically. 

(i) Enforcement Counsel means any in-
dividual who files a notice of appear-
ance as counsel on behalf of the FDIC 
in an adjudicatory proceeding. 

(j) FDIC means the Federal Deposit 
Insurance Corporation. 

(k) Final order means an order issued 
by the FDIC with or without the con-
sent of the affected institution or the 
institution-affiliated party that has be-
come final, without regard to the pend-
ency of any petition for reconsider-
ation or review. 

(l) Institution includes: 

(1) Any bank as that term is defined 
in section 3(a) of the FDIA (12 U.S.C. 
1813(a)); 

(2) Any bank holding company or any 
subsidiary (other than a bank) of a 
bank holding company as those terms 
are defined in the BHCA (12 U.S.C. 1841 
et seq.); 

(3) Any savings association as that 
term is defined in section 3(b) of the 
FDIA (12 U.S.C. 1813(b)), any savings 
and loan holding company or any sub-
sidiary thereof (other than a bank) as 
those terms are defined in section 10(a) 
of the HOLA (12 U.S.C. 1467a(a)); 

(4) Any organization operating under 
section 25 of the FRA (12 U.S.C. 601 et 
seq.); 

(5) Any foreign bank or company to 
which section 8 of the IBA (12 U.S.C. 
3106), applies or any subsidiary (other 
than a bank) thereof; and 

(6) Any Federal agency as that term 
is defined in section 1(b) of the IBA (12 
U.S.C. 3101(5)). 

(m) Institution-affiliated party means 
any institution-affiliated party as that 
term is defined in section 3(u) of the 
FDIA (12 U.S.C. 1813(u). 

(n) Local Rules means those rules pro-
mulgated by the FDIC in those sub-
parts of this part other than this sub-
part. 

(o) Office of Financial Institution Adju-
dication (OFIA) means the executive 
body charged with overseeing the ad-
ministration of administrative enforce-
ment proceedings of the Office of the 
Comptroller of the Currency (OCC), the 
Board of Governors of the Federal Re-
serve Board (Board of Governors), the 
FDIC, and the National Credit Union 
Administration (NCUA). 

(p) Party means the FDIC and any 
person named as a party in any notice. 

(q) Person means an individual, sole 
proprietor, partnership, corporation, 
unincorporated association, trust, joint 
venture, pool, syndicate, agency, or 
other entity or organization, including 
an institution as defined in this sec-
tion. 

(r) Respondent means any party other 
than the FDIC. 

(s) Uniform Rules means those rules in 
this subpart A that pertain to the 
types of formal administrative enforce-
ment actions set forth at § 308.1, and as 
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specified in subparts B through P of 
this part. 

(t) Violation means any violation as 
that term is defined in section 3(v) of 
the FDIA (12 U.S.C. 1813(v)). 

§ 308.4 Authority of the Board of Di-
rectors. 

The Board of Directors may, at any 
time during the pendency of a pro-
ceeding, perform, direct the perform-
ance of, or waive performance of, any 
act which could be done or ordered by 
the ALJ. 

§ 308.5 Authority of the administrative 
law judge (ALJ). 

(a) General rule. All proceedings gov-
erned by this part must be conducted 
in accordance with the provisions of 5 
U.S.C. chapter 5. The ALJ has all pow-
ers necessary to conduct a proceeding 
in a fair and impartial manner and to 
avoid unnecessary delay. 

(b) Powers. The ALJ has all powers 
necessary to conduct the proceeding in 
accordance with paragraph (a) of this 
section, including the following pow-
ers: 

(1) To administer oaths and affirma-
tions; 

(2) To issue subpoenas, subpoenas 
duces tecum, protective orders, and 
other orders, as authorized by this 
part, and to quash or modify any such 
subpoenas and orders; 

(3) To receive relevant evidence and 
to rule upon the admission of evidence 
and offers of proof; 

(4) To take or cause depositions to be 
taken as authorized by this subpart; 

(5) To regulate the course of the 
hearing and the conduct of the parties 
and their counsel; 

(6) To hold scheduling and/or pre- 
hearing conferences as set forth in 
§ 308.31; 

(7) To consider and rule upon all pro-
cedural and other motions appropriate 
in an adjudicatory proceeding, pro-
vided that only the Board of Directors 
has the power to grant any motion to 
dismiss the proceeding or to decide any 
other motion that results in a final de-
termination of the merits of the pro-
ceeding; 

(8) To prepare and present to the 
Board of Directors a recommended de-
cision as provided in this subpart; 

(9) To recuse oneself by motion made 
by a party or on the ALJ’s own motion; 

(10) To establish time, place and 
manner limitations on the attendance 
of the public and the media for any 
public hearing; and 

(11) To do all other things necessary 
and appropriate to discharge the duties 
of an ALJ. 

§ 308.6 Appearance and practice in ad-
judicatory proceedings. 

(a) Appearance before the FDIC or an 
ALJ—(1) By attorneys. Any member in 
good standing of the bar of the highest 
court of any state, commonwealth, pos-
session, territory of the United States, 
or the District of Columbia may rep-
resent others before the FDIC if such 
attorney is not currently suspended or 
debarred from practice before the 
FDIC. 

(2) By non-attorneys. An individual 
may appear on the individual’s own be-
half. 

(3) Notice of appearance. (i) Any indi-
vidual acting on the individual’s own 
behalf or as counsel on behalf of a 
party, including the FDIC, must file a 
notice of appearance with OFIA at or 
before the time that the individual sub-
mits papers or otherwise appears on be-
half of a party in the adjudicatory pro-
ceeding. The notice of appearance must 
include: 

(A) A written declaration that the in-
dividual is currently qualified as pro-
vided in paragraph (a)(1) or (2) of this 
section and is authorized to represent 
the particular party; and 

(B) A written acknowledgement that 
the individual has reviewed and will 
comply with the Uniform Rules and 
Local Rules in subpart B of this part. 

(ii) By filing a notice of appearance 
on behalf of a party in an adjudicatory 
proceeding, the counsel agrees and rep-
resents that the counsel is authorized 
to accept service on behalf of the rep-
resented party and that, in the event of 
withdrawal from representation, the 
counsel will, if required by the ALJ, 
continue to accept service until new 
counsel has filed a notice of appearance 
or until the represented party indicates 
that the party will proceed on a pro se 
basis. 

(b) Sanctions. Dilatory, obstruc-
tionist, egregious, contemptuous or 
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contumacious conduct at any phase of 
any adjudicatory proceeding may be 
grounds for exclusion or suspension of 
counsel from the proceeding. 

§ 308.7 Good faith certification. 
(a) General requirement. Every filing 

or submission of record following the 
issuance of a notice must be signed by 
at least one counsel of record in the 
counsel’s individual name and must 
state that counsel’s mailing address, 
electronic mail address, and telephone 
number. A party who acts as the par-
ty’s own counsel must sign that per-
son’s individual name and state that 
person’s mailing address, electronic 
mail address, and telephone number on 
every filing or submission of record. 
Electronic signatures may be used to 
satisfy the signature requirements of 
this section. 

(b) Effect of signature. (1) The signa-
ture of counsel or a party will con-
stitute a certification: the counsel or 
party has read the filing or submission 
of record; to the best of the counsel’s 
or party’s knowledge, information, and 
belief formed after reasonable inquiry, 
the filing or submission of record is 
well-grounded in fact and is warranted 
by existing law or a good faith argu-
ment for the extension, modification, 
or reversal of existing law; and the fil-
ing or submission of record is not made 
for any improper purpose, such as to 
harass or to cause unnecessary delay or 
needless increase in the cost of litiga-
tion. 

(2) If a filing or submission of record 
is not signed, the ALJ will strike the 
filing or submission of record, unless it 
is signed promptly after the omission 
is called to the attention of the pleader 
or movant. 

(c) Effect of making oral motion or ar-
gument. The act of making any oral 
motion or oral argument by any coun-
sel or party constitutes a certification 
that to the best of the counsel’s or par-
ty’s knowledge, information, and belief 
formed after reasonable inquiry, the 
counsel’s or party’s statements are 
well-grounded in fact and are war-
ranted by existing law or a good faith 
argument for the extension, modifica-
tion, or reversal of existing law, and 
are not made for any improper purpose, 
such as to harass or to cause unneces-

sary delay or needless increase in the 
cost of litigation. 

§ 308.8 Conflicts of interest. 
(a) Conflict of interest in representa-

tion. No person may appear as counsel 
for another person in an adjudicatory 
proceeding if it reasonably appears 
that such representation may be mate-
rially limited by that counsel’s respon-
sibilities to a third person or by the 
counsel’s own interests. The ALJ may 
take corrective measures at any stage 
of a proceeding to cure a conflict of in-
terest in representation, including the 
issuance of an order limiting the scope 
of representation or disqualifying an 
individual from appearing in a rep-
resentative capacity for the duration of 
the proceeding. 

(b) Certification and waiver. If any per-
son appearing as counsel represents 
two or more parties to an adjudicatory 
proceeding or also represents a non- 
party on a matter relevant to an issue 
in the proceeding, counsel must certify 
in writing at the time of filing the no-
tice of appearance required by § 308.6(a): 

(1) That the counsel has personally 
and fully discussed the possibility of 
conflicts of interest with each such 
party and non-party; and 

(2) That each such party and non- 
party waives any right it might other-
wise have had to assert any known con-
flicts of interest or to assert any non- 
material conflicts of interest during 
the course of the proceeding. 

§ 308.9 Ex parte communications. 
(a) Definition—(1) Ex parte communica-

tion means any material oral or writ-
ten communication relevant to the 
merits of an adjudicatory proceeding 
that was neither on the record nor on 
reasonable prior notice to all parties 
that takes place between: 

(i) An interested person outside the 
FDIC (including such person’s counsel); 
and 

(ii) The ALJ handling that pro-
ceeding, the Board of Directors, or a 
decisional employee. 

(2) Exception. A request for status of 
the proceeding does not constitute an 
ex parte communication. 

(b) Prohibition of ex parte communica-
tions. From the time the notice is 
issued by the FDIC until the date that 
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the Board of Directors issues a final de-
cision pursuant to § 308.40(c): 

(1) An interested person outside the 
FDIC must not make or knowingly 
cause to be made an ex parte commu-
nication to any member of the Board of 
Directors, the ALJ, or a decisional em-
ployee; and 

(2) Any member of the Board of Di-
rectors, ALJ, or decisional employee 
may not make or knowingly cause to 
be made to any interested person out-
side the FDIC any ex parte communica-
tion. 

(c) Procedure upon occurrence of ex 
parte communication. If an ex parte com-
munication is received by the ALJ, any 
member of the Board of Directors, or 
any other person identified in para-
graph (a) of this section, that person 
will cause all such written communica-
tions (or, if the communication is oral, 
a memorandum stating the substance 
of the communication) to be placed on 
the record of the proceeding and served 
on all parties. All other parties to the 
proceeding may, within ten days of 
service of the ex parte communication, 
file responses thereto and to rec-
ommend any sanctions that they be-
lieve to be appropriate under the cir-
cumstances. The ALJ or the Board of 
Directors then determines whether any 
action should be taken concerning the 
ex parte communication in accordance 
with paragraph (d) of this section. 

(d) Sanctions. Any party or counsel to 
a party who makes a prohibited ex 
parte communication, or who encour-
ages or solicits another to make any 
such communication, may be subject 
to any appropriate sanction or sanc-
tions imposed by the Board of Direc-
tors or the ALJ including, but not lim-
ited to, exclusion from the proceedings 
and an adverse ruling on the issue 
which is the subject of the prohibited 
communication. 

(e) Separation of functions—(1) In gen-
eral. Except to the extent required for 
the disposition of ex parte matters as 
authorized by law, the ALJ may not: 

(i) Consult a person or party on a fact 
in issue unless on notice and oppor-
tunity for all parties to participate; or 

(ii) Be responsible to or subject to 
the supervision or direction of an em-
ployee or agent engaged in the per-

formance of investigative or pros-
ecuting functions for the FDIC. 

(2) Decision process. An employee or 
agent engaged in the performance of 
investigative or prosecuting functions 
for the FDIC in a case may not, in that 
or a factually related case, participate 
or advise in the decision, recommended 
decision, or agency review of the rec-
ommended decision under § 308.40, ex-
cept as witness or counsel in adminis-
trative or judicial proceedings. 

§ 308.10 Filing of papers. 
(a) Filing. Any papers required to be 

filed, excluding documents produced in 
response to a discovery request pursu-
ant to §§ 308.25 and 308.26, must be filed 
with OFIA, except as otherwise pro-
vided. 

(b) Manner of filing. Unless otherwise 
specified by the Board of Directors or 
the ALJ, filing may be accomplished 
by: 

(1) Electronic mail or other elec-
tronic means designated by the Board 
of Directors or the ALJ; 

(2) Personal service; 
(3) Delivering the papers to a same 

day courier service or overnight deliv-
ery service; or 

(4) Mailing the papers by first class, 
registered, or certified mail. 

(c) Formal requirements as to papers 
filed—(1) Form. All papers filed must set 
forth the name, mailing address, elec-
tronic mail address, and telephone 
number of the counsel or party making 
the filing and must be accompanied by 
a certification setting forth when and 
how service has been made on all other 
parties. All papers filed must be dou-
ble-spaced and printed or typewritten 
on an 8 1/2×11 inch page and must be 
clear and legible. 

(2) Signature. All papers must be 
dated and signed as provided in § 308.7. 

(3) Caption. All papers filed must in-
clude at the head thereof, or on a title 
page, the name of the FDIC and of the 
filing party, the title and docket num-
ber of the proceeding, and the subject 
of the particular paper. 

§ 308.11 Service of papers. 
(a) By the parties. Except as otherwise 

provided, a party filing papers must 
serve a copy upon the counsel of record 
for all other parties to the proceeding 
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so represented, and upon any party not 
so represented. 

(b) Method of service. Except as pro-
vided in paragraphs (c)(2) and (d) of 
this section, a serving party must use 
one of the following methods of serv-
ice: 

(1) Electronic mail or other elec-
tronic means; 

(2) Personal service; 
(3) Delivering the papers by same day 

courier service or overnight delivery 
service; or 

(4) Mailing the papers by first class, 
registered, or certified mail. 

(c) By the Board of Directors or the 
ALJ. (1) All papers required to be 
served by the Board of Directors or the 
ALJ upon a party who has appeared in 
the proceeding in accordance with 
§ 308.6 will be served by electronic mail 
or other electronic means designated 
by the Board of Directors or ALJ. 

(2) If a respondent has not appeared 
in the proceeding in accordance with 
§ 308.6, the Board of Directors or the 
ALJ will serve the respondent by any 
of the following methods: 

(i) By personal service; 
(ii) If the person to be served is an in-

dividual, by delivery to a person of 
suitable age and discretion at the phys-
ical location where the individual re-
sides or works; 

(iii) If the person to be served is a 
corporation or other association, by de-
livery to an officer, managing or gen-
eral agent, or to any other agent au-
thorized by appointment or by law to 
receive service and, if the agent is one 
authorized by statute to receive service 
and the statute so requires, by also 
mailing a copy to the respondent; 

(iv) By registered or certified mail, 
delivery by a same day courier service, 
or by an overnight delivery service to 
the respondent’s last known mailing 
address; or 

(v) By any other method reasonably 
calculated to give actual notice. 

(d) Subpoenas. Service of a subpoena 
may be made: 

(1) By personal service; 
(2) If the person to be served is an in-

dividual, by delivery to a person of 
suitable age and discretion at the phys-
ical location where the individual re-
sides or works; 

(3) If the person to be served is a cor-
poration or other association, by deliv-
ery to an officer, managing or general 
agent, or to any other agent authorized 
by appointment or by law to receive 
service and, if the agent is one author-
ized by statute to receive service and 
the statute so requires, by also mailing 
a copy to the party; 

(4) By registered or certified mail, de-
livery by a same day courier service, or 
by an overnight delivery service to the 
person’s last known mailing address; or 

(5) By any other method reasonably 
calculated to give actual notice. 

(e) Area of service. Service in any 
state, territory, possession of the 
United States, or the District of Co-
lumbia, on any person or company 
doing business in any state, territory, 
possession of the United States, or the 
District of Columbia, or on any person 
as otherwise provided by law, is effec-
tive without regard to the place where 
the hearing is held, provided that if 
service is made on a foreign bank in 
connection with an action or pro-
ceeding involving one or more of its 
branches or agencies located in any 
state, territory, possession of the 
United States, or the District of Co-
lumbia, service must be made on at 
least one branch or agency so involved. 

§ 308.12 Construction of time limits. 

(a) General rule. In computing any pe-
riod of time prescribed by this subpart, 
the date of the act or event that com-
mences the designated period of time is 
not included. The last day so computed 
is included unless it is a Saturday, 
Sunday, or Federal holiday. When the 
last day is a Saturday, Sunday, or Fed-
eral holiday, the period runs until the 
end of the next day that is not a Satur-
day, Sunday, or Federal holiday. Inter-
mediate Saturdays, Sundays, and Fed-
eral holidays are included in the com-
putation of time. However, when the 
time period within which an act is to 
be performed is ten days or less, not in-
cluding any additional time allowed for 
in paragraph (c) of this section, inter-
mediate Saturdays, Sundays, and Fed-
eral holidays are not included. 

(b) When papers are deemed to be filed 
or served. (1) Filing and service are 
deemed to be effective: 
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(i) In the case of transmission by 
electronic mail or other electronic 
means, upon transmittal by the serving 
party; 

(ii) In the case of overnight delivery 
service or first class, registered, or cer-
tified mail, upon deposit in or delivery 
to an appropriate point of collection; 
or 

(iii) In the case of personal service or 
same day courier delivery, upon actual 
service. 

(2) The effective filing and service 
dates specified in paragraph (b)(1) of 
this section may be modified by the 
Board of Directors or ALJ in the case 
of filing or by agreement of the parties 
in the case of service. 

(c) Calculation of time for service and 
filing of responsive papers. Whenever a 
time limit is measured by a prescribed 
period from the service of any notice or 
paper, the applicable time limits are 
calculated as follows: 

(1) If service is made by electronic 
mail or other electronic means or by 
same day courier delivery, add one cal-
endar day to the prescribed period; 

(2) If service is made by overnight de-
livery service, add two calendar days to 
the prescribed period; or 

(3) If service is made by first class, 
registered, or certified mail, add three 
calendar days to the prescribed period. 

§ 308.13 Change of time limits. 
Except as otherwise provided by law, 

the ALJ may, for good cause shown, 
extend the time limits prescribed by 
the Uniform Rules or by any notice or 
order issued in the proceedings. After 
the referral of the case to the Board of 
Directors pursuant to § 308.38, the 
Board of Directors may grant exten-
sions of the time limits for good cause 
shown. Extensions may be granted at 
the motion of a party after notice and 
opportunity to respond is afforded all 
non-moving parties or on the Board of 
Directors’ or the ALJ’s own motion. 

§ 308.14 Witness fees and expenses. 
(a) In general. A witness, including an 

expert witness, who testifies at a depo-
sition or hearing will be paid the same 
fees for attendance and mileage as are 
paid in the United States district 
courts in proceedings in which the 
United States is a party, except as pro-

vided in paragraph (b) of this section 
and unless otherwise waived. 

(b) Exception for testimony by a party. 
In the case of testimony by a party, no 
witness fees or mileage need to be paid. 
The FDIC will not be required to pay 
any fees to, or expenses of, any witness 
not subpoenaed by the FDIC. 

(c) Timing of payment. Fees and mile-
age in accordance with this paragraph 
(c) must be paid in advance by the 
party requesting the subpoena, except 
that fees and mileage need not be ten-
dered in advance where the FDIC is the 
party requesting the subpoena. 

§ 308.15 Opportunity for informal set-
tlement. 

Any respondent may, at any time in 
the proceeding, unilaterally submit to 
Enforcement Counsel written offers or 
proposals for settlement of a pro-
ceeding, without prejudice to the 
rights of any of the parties. Any such 
offer or proposal may only be made to 
Enforcement Counsel. Submission of a 
written settlement offer does not pro-
vide a basis for adjourning or otherwise 
delaying all or any portion of a pro-
ceeding under this part. No settlement 
offer or proposal, or any subsequent ne-
gotiation or resolution, is admissible 
as evidence in any proceeding. 

§ 308.16 FDIC’s right to conduct exam-
ination. 

Nothing contained in this subpart 
limits in any manner the right of the 
FDIC to conduct any examination, in-
spection, or visitation of any institu-
tion or institution-affiliated party, or 
the right of the FDIC to conduct or 
continue any form of investigation au-
thorized by law. 

§ 308.17 Collateral attacks on adjudica-
tory proceeding. 

If an interlocutory appeal or collat-
eral attack is brought in any court 
concerning all or any part of an adju-
dicatory proceeding, the challenged ad-
judicatory proceeding will continue 
without regard to the pendency of that 
court proceeding. No default or other 
failure to act as directed in the adju-
dicatory proceeding within the times 
prescribed in this subpart will be ex-
cused based on the pendency before any 
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court of any interlocutory appeal or 
collateral attack. 

§ 308.18 Commencement of proceeding 
and contents of notice. 

(a) Commencement of proceeding. (1)(i) 
Except for change-in-control pro-
ceedings under section 7(j)(4) of the 
FDIA, 12 U.S.C. 1817(j)(4), a proceeding 
governed by this subpart is commenced 
by issuance of a notice by the FDIC. 

(ii) The notice must be served by En-
forcement Counsel upon the respondent 
and given to any other appropriate fi-
nancial institution supervisory author-
ity where required by law. Enforce-
ment Counsel may serve the notice 
upon counsel for the respondent, pro-
vided that Enforcement Counsel has 
confirmed that counsel represents the 
respondent in the matter and will ac-
cept service of the notice on behalf of 
the respondent. 

(iii) Enforcement Counsel must file 
the notice with OFIA. 

(2) Change-in control proceedings 
under section 7(j)(4) of the FDIA (12 
U.S.C. 1817(j)(4)) commence with the 
issuance of an order by the FDIC. 

(b) Contents of notice. Notice pleading 
applies. The notice must provide: 

(1) The legal authority for the pro-
ceeding and for the FDIC’s jurisdiction 
over the proceeding; 

(2) Matters of fact or law showing 
that the FDIC is entitled to relief; 

(3) A proposed order or prayer for an 
order granting the requested relief; 

(4) The time, place, and nature of the 
hearing as required by law or regula-
tion; 

(5) The time within which to file an 
answer as required by law or regula-
tion; 

(6) The time within which to request 
a hearing as required by law or regula-
tion; and 

(7) That the answer and/or request for 
a hearing must be filed with OFIA. 

§ 308.19 Answer. 

(a) When. Within 20 days of service of 
the notice, respondent must file an an-
swer as designated in the notice. In a 
civil money penalty proceeding, re-
spondent must also file a request for a 
hearing within 20 days of service of the 
notice. 

(b) Content of answer. An answer must 
specifically respond to each paragraph 
or allegation of fact contained in the 
notice and must admit, deny, or state 
that the respondent lacks sufficient in-
formation to admit or deny each alle-
gation of fact. A statement of lack of 
information has the effect of a denial. 
Denials must fairly meet the substance 
of each allegation of fact denied; gen-
eral denials are not permitted. When a 
respondent denies part of an allegation, 
that part must be denied and the re-
mainder specifically admitted. Any al-
legation of fact in the notice which is 
not denied in the answer is deemed ad-
mitted for purposes of the proceeding. 
A respondent is not required to respond 
to the portion of a notice that con-
stitutes the prayer for relief, or pro-
posed order. The answer must set forth 
affirmative defenses, if any, asserted 
by the respondent. 

(c) Default—(1) Effect of failure to an-
swer. Failure of a respondent to file an 
answer required by this section within 
the time provided constitutes a waiver 
of the respondent’s right to appear and 
contest the allegations in the notice. If 
no timely answer is filed, Enforcement 
Counsel may file a motion for entry of 
an order of default. Upon a finding that 
no good cause has been shown for the 
failure to file a timely answer, the ALJ 
will file with the Board of Directors a 
recommended decision containing the 
findings and the relief sought in the 
notice. Any final order issued by the 
Board of Directors based upon a re-
spondent’s failure to answer is deemed 
to be an order issued upon consent. 

(2) Effect of failure to request a hearing 
in civil money penalty proceedings. If re-
spondent fails to request a hearing as 
required by law within the time pro-
vided, the notice of assessment con-
stitutes a final and unappealable order 
of the Board of Directors without fur-
ther action by the ALJ. 

§ 308.20 Amended pleadings. 
(a) Amendments. The notice or answer 

may be amended or supplemented at 
any stage of the proceeding. The re-
spondent must answer an amended no-
tice within the time remaining for the 
respondent’s answer to the original no-
tice, or within ten days after service of 
the amended notice, whichever period 
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is longer, unless the Board of Directors 
or ALJ orders otherwise for good 
cause. 

(b) Amendments to conform to the evi-
dence. When issues not raised in the no-
tice or answer are tried at the hearing 
by express or implied consent of the 
parties, they will be treated in all re-
spects as if they had been raised in the 
notice or answer, and no formal amend-
ments are required. If evidence is ob-
jected to at the hearing on the ground 
that it is not within the issues raised 
by the notice or answer, the ALJ may 
admit the evidence when admission is 
likely to assist in adjudicating the 
merits of the action and the objecting 
party fails to satisfy the ALJ that the 
admission of such evidence would un-
fairly prejudice that party’s action or 
defense upon the merits. The ALJ may 
grant a continuance to enable the ob-
jecting party to meet such evidence. 

§ 308.21 Failure to appear. 

Failure of a respondent to appear in 
person at the hearing or by a duly au-
thorized counsel constitutes a waiver 
of respondent’s right to a hearing and 
is deemed an admission of the facts as 
alleged and consent to the relief sought 
in the notice. Without further pro-
ceedings or notice to the respondent, 
the ALJ will file with the Board of Di-
rectors a recommended decision con-
taining the findings and the relief 
sought in the notice. 

§ 308.22 Consolidation and severance 
of actions. 

(a) Consolidation. (1) On the motion of 
any party, or on the ALJ’s own motion, 
the ALJ may consolidate, for some or 
all purposes, any two or more pro-
ceedings, if each such proceeding in-
volves or arises out of the same trans-
action, occurrence, or series of trans-
actions or occurrences, or involves at 
least one common respondent or a ma-
terial common question of law or fact, 
unless such consolidation would cause 
unreasonable delay or injustice. 

(2) In the event of consolidation 
under paragraph (a)(1) of this section, 
appropriate adjustment to the pre-
hearing schedule must be made to 
avoid unnecessary expense, inconven-
ience, or delay. 

(b) Severance. The ALJ may, upon the 
motion of any party, sever the pro-
ceeding for separate resolution of the 
matter as to any respondent only if the 
ALJ finds: 

(1) Undue prejudice or injustice to 
the moving party would result from 
not severing the proceeding; and 

(2) Such undue prejudice or injustice 
would outweigh the interests of judi-
cial economy and expedition in the 
complete and final resolution of the 
proceeding. 

§ 308.23 Motions. 

(a) In writing. (1) Except as otherwise 
provided in this section, an application 
or request for an order or ruling must 
be made by written motion. 

(2) All written motions must state 
with particularity the relief sought and 
must be accompanied by a proposed 
order. 

(3) No oral argument may be held on 
written motions except as otherwise di-
rected by the ALJ. Written memo-
randa, briefs, affidavits, or other rel-
evant material or documents may be 
filed in support of or in opposition to a 
motion. 

(b) Oral motions. A motion may be 
made orally on the record unless the 
ALJ directs that such motion be re-
duced to writing. 

(c) Filing of motions. Motions must be 
filed with the ALJ, except that fol-
lowing the filing of the recommended 
decision, motions must be filed with 
the Board of Directors. 

(d) Responses. (1) Except as otherwise 
provided in this section, within ten 
days after service of any written mo-
tion, or within such other period of 
time as may be established by the ALJ 
or the Administrative Officer, any 
party may file a written response to a 
motion. The ALJ will not rule on any 
oral or written motion before each 
party has had an opportunity to file a 
response. 

(2) The failure of a party to oppose a 
written motion or an oral motion made 
on the record is deemed a consent by 
that party to the entry of an order sub-
stantially in the form of the order ac-
companying the motion. 
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(e) Dilatory motions. Frivolous, dila-
tory or repetitive motions are prohib-
ited. The filing of such motions may 
form the basis for sanctions. 

(f) Dispositive motions. Dispositive mo-
tions are governed by §§ 308.29 and 
308.30. 

§ 308.24 Scope of document discovery. 
(a) Limits on discovery. (1) Subject to 

the limitations set out in paragraphs 
(b), (c), and (d) of this section, a party 
to a proceeding under this subpart may 
obtain document discovery by serving 
a written request to produce docu-
ments. For purposes of a request to 
produce documents, the term documents 
includes writings, drawings, graphs, 
charts, photographs, recordings, elec-
tronically stored information, and 
other data or data compilations stored 
in any medium from which information 
can be obtained either directly or, if 
necessary, after translation by the re-
sponding party, into a reasonably usa-
ble form. 

(2) Discovery by use of deposition is 
governed by subpart B of this part. 

(3) Discovery by use of either inter-
rogatories or requests for admission is 
not permitted. 

(4) Any request to produce documents 
that calls for irrelevant material; or 
that is unreasonable, oppressive, exces-
sive in scope, unduly burdensome, or 
repetitive of previous requests, or that 
seeks to obtain privileged documents 
will be denied or modified. A request is 
unreasonable, oppressive, excessive in 
scope, or unduly burdensome if, among 
other things, it fails to include justifi-
able limitations on the time period 
covered and the geographic locations 
to be searched, or the time provided to 
respond in the request is inadequate. 

(b) Relevance. A party may obtain 
document discovery regarding any non- 
privileged matter that has material 
relevance to the merits of the pending 
action. 

(c) Privileged matter. Privileged docu-
ments are not discoverable. Privileges 
include the attorney-client privilege, 
attorney work-product doctrine, bank 
examination privilege, law enforce-
ment privilege, any government’s or 
government agency’s deliberative proc-
ess privilege, and any other privileges 
the Constitution, any applicable act of 

Congress, or the principles of common 
law provide. 

(d) Time limits. All document dis-
covery, including all responses to dis-
covery requests, must be completed by 
the date set by the ALJ and no later 
than 30 days prior to the date sched-
uled for the commencement of the 
hearing, except as provided in the 
Local Rules. No exceptions to this time 
limit are permitted, unless the ALJ 
finds on the record that good cause ex-
ists for waiving the requirements of 
this paragraph (d). 

§ 308.25 Request for document dis-
covery from parties. 

(a) Document requests. (1) Any party 
may serve on any other party a request 
to produce and permit the requesting 
party or its representative to inspect 
or copy any discoverable documents 
that are in the possession, custody, or 
control of the party upon whom the re-
quest is served. In the case of a request 
for inspection, the responding party 
may produce copies of documents or of 
electronically stored information in-
stead of permitting inspection. 

(2) The request: 
(i) Must describe with reasonable par-

ticularity each item or category of 
items to be inspected or produced; and 

(ii) Must specify a reasonable time, 
place, and manner for the inspection or 
production. 

(b) Production or copying—(1) General. 
Unless otherwise specified by the ALJ 
or agreed upon by the parties, the pro-
ducing party must produce copies of 
documents as they are kept in the 
usual course of business or organized to 
correspond to the categories of the re-
quest, and electronically stored infor-
mation must be produced in a form in 
which it is ordinarily maintained or in 
a reasonably usable form. 

(2) Costs. The producing party must 
pay its own costs to respond to a dis-
covery request, unless otherwise agreed 
by the parties. 

(c) Obligation to update responses. A 
party who has responded to a discovery 
request with a response that was com-
plete when made is not required to sup-
plement the response to include docu-
ments thereafter acquired, unless the 
responding party learns: 
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(1) The response was materially in-
correct when made; or 

(2) The response, though correct 
when made, is no longer true and a fail-
ure to amend the response is, in sub-
stance, a knowing concealment. 

(d) Motions to limit discovery. (1) Any 
party that objects to a discovery re-
quest may, within 20 days of being 
served with such request, file a motion 
in accordance with the provisions of 
§ 308.23 to strike or otherwise limit the 
request. If an objection is made to only 
a portion of an item or category in a 
request, the portion objected to must 
be specified. Any objections not made 
in accordance with this paragraph and 
§ 308.23 are waived. 

(2) The party who served the request 
that is the subject of a motion to 
strike or limit may file a written re-
sponse within ten days of service of the 
motion. No other party may file a re-
sponse. 

(e) Privilege. At the time other docu-
ments are produced, the producing 
party must reasonably identify all doc-
uments withheld on the grounds of 
privilege and must produce a state-
ment of the basis for the assertion of 
privilege. When similar documents 
that are protected by attorney-client 
privilege, attorney work-product doc-
trine, bank examination privilege, law 
enforcement privilege, any govern-
ment’s or government agency’s delib-
erative process privilege, or any other 
privileges of the Constitution, any ap-
plicable act of Congress, or the prin-
ciples of common law, or are volumi-
nous, these documents may be identi-
fied by category instead of by indi-
vidual document. The ALJ retains dis-
cretion to determine when the identi-
fication by category is insufficient. 

(f) Motions to compel production. (1) If 
a party withholds any documents as 
privileged or fails to comply fully with 
a discovery request, the requesting 
party may, within ten days of the as-
sertion of privilege or of the time the 
failure to comply becomes known to 
the requesting party, file a motion in 
accordance with the provisions of 
§ 308.23 for the issuance of a subpoena 
compelling production. 

(2) The party who asserted the privi-
lege or failed to comply with the docu-
ment request may file a written re-

sponse to a motion to compel within 
ten days of service of the motion. No 
other party may file a response. 

(g) Ruling on motions. After the time 
for filing responses pursuant to this 
section has expired, the ALJ will rule 
promptly on all motions filed pursuant 
to this section. If the ALJ determines 
that a discovery request, or any of its 
terms, calls for irrelevant material, is 
unreasonable, oppressive, excessive in 
scope, unduly burdensome, or repet-
itive of previous requests, or seeks to 
obtain privileged documents, the ALJ 
may deny or modify the request, and 
may issue appropriate protective or-
ders, upon such conditions as justice 
may require. The pendency of a motion 
to strike or limit discovery or to com-
pel production is not a basis for stay-
ing or continuing the proceeding, un-
less otherwise ordered by the ALJ. 
Notwithstanding any other provision 
in this part, the ALJ may not release, 
or order a party to produce, documents 
withheld on grounds of privilege if the 
party has stated to the ALJ its inten-
tion to file a timely motion for inter-
locutory review of the ALJ’s order to 
produce the documents, and until the 
motion for interlocutory review has 
been decided. 

(h) Enforcing discovery subpoenas. If 
the ALJ issues a subpoena compelling 
production of documents by a party, 
the subpoenaing party may, in the 
event of noncompliance and to the ex-
tent authorized by applicable law, 
apply to any appropriate United States 
district court for an order requiring 
compliance with the subpoena. A par-
ty’s right to seek court enforcement of 
a subpoena will not in any manner 
limit the sanctions that may be im-
posed by the ALJ against a party who 
fails to produce subpoenaed documents. 

§ 308.26 Document subpoenas to non-
parties. 

(a) General rules. (1) Any party may 
apply to the ALJ for the issuance of a 
document discovery subpoena ad-
dressed to any person who is not a 
party to the proceeding. The applica-
tion must contain a proposed document 
subpoena and a brief statement show-
ing the general relevance and reason-
ableness of the scope of documents 
sought. The subpoenaing party must 
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specify a reasonable time, place, and 
manner for making production in re-
sponse to the document subpoena. 

(2) A party may apply for a document 
subpoena under this section only with-
in the time period during which such 
party could serve a discovery request 
under § 308.24(d). The party obtaining 
the document subpoena is responsible 
for serving it on the subpoenaed person 
and for serving copies on all parties. 
Document subpoenas may be served in 
any state, territory, or possession of 
the United States, the District of Co-
lumbia, or as otherwise provided by 
law. 

(3) The ALJ will promptly issue any 
document subpoena requested pursuant 
to this section. If the ALJ determines 
that the application does not set forth 
a valid basis for the issuance of the 
subpoena, or that any of its terms are 
unreasonable, oppressive, excessive in 
scope, or unduly burdensome, the ALJ 
may refuse to issue the subpoena or 
may issue it in a modified form upon 
such conditions as may be consistent 
with the Uniform Rules. 

(b) Motion to quash or modify. (1) Any 
person to whom a document subpoena 
is directed may file a motion to quash 
or modify such subpoena with the ALJ. 
The motion must be accompanied by a 
statement of the basis for quashing or 
modifying the subpoena. The movant 
must serve the motion on all parties, 
and any party may respond to such mo-
tion within ten days of service of the 
motion. 

(2) Any motion to quash or modify a 
document subpoena must be filed on 
the same basis, including the assertion 
of privilege, upon which a party could 
object to a discovery request under 
§ 308.25(d), and during the same time 
limits during which such an objection 
could be filed. 

(c) Enforcing document subpoenas. If a 
subpoenaed person fails to comply with 
any subpoena issued pursuant to this 
section or any order of the ALJ, which 
directs compliance with all or any por-
tion of a document subpoena, the sub-
poenaing party or any other aggrieved 
party may, to the extent authorized by 
applicable law, apply to an appropriate 
United States district court for an 
order requiring compliance with so 
much of the document subpoena as the 

ALJ has not quashed or modified. A 
party’s right to seek court enforcement 
of a document subpoena will in no way 
limit the sanctions that may be im-
posed by the ALJ on a party who in-
duces a failure to comply with sub-
poenas issued under this section. 

§ 308.27 Deposition of witness unavail-
able for hearing. 

(a) General rules. (1) If a witness will 
not be available for the hearing, a 
party desiring to preserve that witness’ 
testimony for the record may apply in 
accordance with the procedures set 
forth in paragraph (a)(2) of this section, 
to the ALJ for the issuance of a sub-
poena, including a subpoena duces 
tecum, requiring the attendance of the 
witness at a deposition. The ALJ may 
issue a deposition subpoena under this 
section upon showing: 

(i) The witness will be unable to at-
tend or may be prevented from attend-
ing the hearing because of age, sick-
ness or infirmity, or will otherwise be 
unavailable; 

(ii) The witness’ unavailability was 
not procured or caused by the sub-
poenaing party; 

(iii) The testimony is reasonably ex-
pected to be material; and 

(iv) Taking the deposition will not 
result in any undue burden to any 
other party and will not cause undue 
delay of the proceeding. 

(2) The application must contain a 
proposed deposition subpoena and a 
brief statement of the reasons for the 
issuance of the subpoena. The subpoena 
must name the witness whose deposi-
tion is to be taken and specify the 
time, manner, and place for taking the 
deposition. A deposition subpoena may 
require the witness to be deposed at 
any place within the country in which 
that witness resides or has a regular 
place of employment, by remote 
means, or such other convenient place 
or manner, as the ALJ fixes. 

(3) Any requested subpoena that sets 
forth a valid basis for its issuance must 
be promptly issued, unless the ALJ re-
quires a written response or requires 
attendance at a conference concerning 
whether the requested subpoena should 
be issued. 

(4) The party obtaining a deposition 
subpoena is responsible for serving it 
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on the witness and for serving copies 
on all parties. Unless the ALJ orders 
otherwise, no deposition under this sec-
tion may be taken on fewer than ten 
days’ notice to the witness and all par-
ties. 

(b) Objections to deposition subpoenas. 
(1) The witness and any party who has 
not had an opportunity to oppose a 
deposition subpoena issued under this 
section may file a motion with the ALJ 
to quash or modify the subpoena prior 
to the time for compliance specified in 
the subpoena, but not more than ten 
days after service of the subpoena. 

(2) A statement of the basis for the 
motion to quash or modify a subpoena 
issued under this section must accom-
pany the motion. The motion must be 
served on all parties. 

(c) Procedure upon deposition. (1) Each 
witness testifying pursuant to a deposi-
tion subpoena must be duly sworn. By 
stipulation of the parties or by order of 
the ALJ, a court reporter or other per-
son authorized to administer an oath 
may administer the oath remotely 
without being in the physical presence 
of the deponent. Each party must have 
the right to examine the witness. Ob-
jections to questions or documents 
must be in short form, stating the 
grounds for the objection. Failure to 
object to questions or documents is not 
deemed a waiver except where the 
ground for the objection might have 
been avoided if the objection had been 
timely presented. All questions, an-
swers, and objections must be recorded. 

(2) Any party may move before the 
ALJ for an order compelling the wit-
ness to answer any questions the wit-
ness has refused to answer or submit 
any evidence the witness has refused to 
submit during the deposition. 

(3) The deposition must be subscribed 
by the witness, unless the parties and 
the witness, by stipulation, have 
waived the signing, or the witness is 
ill, cannot be found, or has refused to 
sign. If the deposition is not subscribed 
by the witness, the court reporter tak-
ing the deposition must certify that 
the transcript is a true and complete 
transcript of the deposition. 

(d) Enforcing subpoenas. If a subpoe-
naed person fails to comply with any 
subpoena issued pursuant to this sec-
tion, or fails to comply with any order 

of the ALJ, which directs compliance 
with all or any portion of a deposition 
subpoena under paragraph (b) or (c)(2) 
of this section, the subpoenaing party 
or other aggrieved party may, to the 
extent authorized by applicable law, 
apply to an appropriate United States 
district court for an order requiring 
compliance with the portions of the 
subpoena with which the subpoenaed 
party has not complied. A party’s right 
to seek court enforcement of a deposi-
tion subpoena in no way limits the 
sanctions that may be imposed by the 
ALJ on a party who fails to comply 
with, or procures a failure to comply 
with, a subpoena issued under this sec-
tion. 

§ 308.28 Interlocutory review. 

(a) General rule. The Board of Direc-
tors may review a ruling of the ALJ 
prior to the certification of the record 
to the Board of Directors only in ac-
cordance with the procedures set forth 
in this section and § 308.23. 

(b) Scope of review. The Board of Di-
rectors may exercise interlocutory re-
view of a ruling of the ALJ if the Board 
of Directors finds: 

(1) The ruling involves a controlling 
question of law or policy as to which 
substantial grounds exist for a dif-
ference of opinion; 

(2) Immediate review of the ruling 
may materially advance the ultimate 
termination of the proceeding; 

(3) Subsequent modification of the 
ruling at the conclusion of the pro-
ceeding would be an inadequate rem-
edy; or 

(4) Subsequent modification of the 
ruling would cause unusual delay or ex-
pense. 

(c) Procedure. Any request for inter-
locutory review must be filed by a 
party with the ALJ within ten days of 
the ruling and must otherwise comply 
with § 308.23. Any party may file a re-
sponse to a request for interlocutory 
review in accordance with § 308.23(d). 
Upon the expiration of the time for fil-
ing all responses, the ALJ will refer 
the matter to the Board of Directors 
for final disposition. 

(d) Suspension of proceeding. Neither a 
request for interlocutory review nor 
any disposition of such a request by 



84 

12 CFR Ch. III (1–1–25 Edition) § 308.29 

the Board of Directors under this sec-
tion suspends or stays the proceeding 
unless otherwise ordered by the ALJ or 
the Board of Directors. 

§ 308.29 Summary disposition. 
(a) In general. The ALJ will rec-

ommend that the Board of Directors 
issue a final order granting a motion 
for summary disposition if the undis-
puted pleaded facts, admissions, affida-
vits, stipulations, documentary evi-
dence, matters as to which official no-
tice may be taken, and any other evi-
dentiary materials properly submitted 
in connection with a motion for sum-
mary disposition show: 

(1) There is no genuine issue as to 
any material fact; and 

(2) The moving party is entitled to a 
decision in its favor as a matter of law. 

(b) Filing of motions and responses. (1) 
Any party who believes there is no gen-
uine issue of material fact to be deter-
mined and that the party is entitled to 
a decision as a matter of law may move 
at any time for summary disposition in 
its favor of all or any part of the pro-
ceeding. Any party, within 20 days 
after service of such a motion, or with-
in such time period as allowed by the 
ALJ, may file a response to such mo-
tion. 

(2) A motion for summary disposition 
must be accompanied by a statement of 
the material facts as to which the mov-
ing party contends there is no genuine 
issue. Such motion must be supported 
by documentary evidence, which may 
take the form of admissions in plead-
ings, stipulations, depositions, inves-
tigatory depositions, transcripts, affi-
davits, and any other evidentiary ma-
terials that the moving party contends 
supports the moving party’s position. 
The motion must also be accompanied 
by a brief containing the points and au-
thorities in support of the contention 
of the moving party. Any party oppos-
ing a motion for summary disposition 
must file a statement setting forth 
those material facts as to which the 
opposing party contends a genuine dis-
pute exists. Such opposition must be 
supported by evidence of the same type 
as that submitted with the motion for 
summary disposition and a brief con-
taining the points and authorities in 
support of the contention that sum-

mary disposition would be inappro-
priate. 

(c) Hearing on motion. At the written 
request of any party or on the ALJ’s 
own motion, the ALJ may hear oral ar-
gument on the motion for summary 
disposition. 

(d) Decision on motion. Following re-
ceipt of a motion for summary disposi-
tion and all responses thereto, the ALJ 
will determine whether the moving 
party is entitled to summary disposi-
tion. If the ALJ determines that sum-
mary disposition is warranted, the ALJ 
will submit a recommended decision to 
that effect to the Board of Directors. If 
the ALJ finds that no party is entitled 
to summary disposition, the ALJ will 
make a ruling denying the motion. 

§ 308.30 Partial summary disposition. 
If the ALJ determines that a party is 

entitled to summary disposition as to 
certain claims only, the ALJ will defer 
submitting a recommended decision as 
to those claims. A hearing on the re-
maining issues must be ordered. Those 
claims for which the ALJ has deter-
mined that summary disposition is 
warranted will be addressed in the rec-
ommended decision filed at the conclu-
sion of the hearing. 

§ 308.31 Scheduling and prehearing 
conferences. 

(a) Scheduling conference. Within 30 
days of service of the notice or order 
commencing a proceeding, the ALJ 
will direct counsel for all parties to 
meet with the ALJ at a specified time 
and manner prior to the hearing for the 
purpose of scheduling the course and 
conduct of the proceeding. This meet-
ing is called a ‘‘scheduling conference.’’ 
The schedule for the identification of 
potential witnesses, the time for and 
manner of discovery, and the exchange 
of any prehearing materials including 
witness lists, statements of issues, 
stipulations, exhibits, and any other 
materials may also be determined at 
the scheduling conference. 

(b) Prehearing conferences. The ALJ 
may, in addition to the scheduling con-
ference, on the ALJ’s own motion or at 
the request of any party, direct counsel 
for the parties to confer with the ALJ 
at a prehearing conference to address 
any or all of the following: 
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(1) Simplification and clarification of 
the issues; 

(2) Stipulations, admissions of fact, 
and the contents, authenticity and ad-
missibility into evidence of documents; 

(3) Matters of which official notice 
may be taken; 

(4) Limitation of the number of wit-
nesses; 

(5) Summary disposition of any or all 
issues; 

(6) Resolution of discovery issues or 
disputes; 

(7) Amendments to pleadings; and 
(8) Such other matters as may aid in 

the orderly disposition of the pro-
ceeding. 

(c) Transcript. The ALJ may require 
that a scheduling or prehearing con-
ference be recorded by a court reporter. 
A transcript of the conference and any 
materials filed, including orders, be-
comes part of the record of the pro-
ceeding. A party may obtain a copy of 
the transcript at the party’s expense. 

(d) Scheduling or prehearing orders. At 
or within a reasonable time following 
the conclusion of the scheduling con-
ference or any prehearing conference, 
the ALJ will serve on each party an 
order setting forth any agreements 
reached and any procedural determina-
tions made. 

§ 308.32 Prehearing submissions. 

(a) Party prehearing submissions. With-
in the time set by the ALJ, but in no 
case later than 20 days before the start 
of the hearing, each party must file 
with the ALJ and serve on every other 
party: 

(1) A prehearing statement that 
states: 

(i) The party’s position with respect 
to the legal issues presented; 

(ii) The statutory and case law upon 
which the party relies; and 

(iii) The facts that the party expects 
to prove at the hearing; 

(2) A final list of witnesses to be 
called to testify at the hearing, includ-
ing the name, mailing address, and 
electronic mail address of each witness 
and a short summary of the expected 
testimony of each witness, which need 
not identify the exhibits to be relied 
upon by each witness at the hearing; 

(3) A list of the exhibits expected to 
be introduced at the hearing along 
with a copy of each exhibit; and 

(4) Stipulations of fact, if any. 
(b) Effect of failure to comply. No wit-

ness may testify and no exhibits may 
be introduced at the hearing if such 
witness or exhibit is not listed in the 
prehearing submissions pursuant to 
paragraph (a) of this section, except for 
good cause shown. 

§ 308.33 Public hearings. 
(a) General rule. All hearings must be 

open to the public, unless the FDIC, in 
its discretion, determines that holding 
an open hearing would be contrary to 
the public interest. Within 20 days of 
service of the notice or, in the case of 
change-in-control proceedings under 
section 7(j)(4) of the FDIA (12 U.S.C. 
1817(j)(4)), within 20 days from service 
of the hearing order, any respondent 
may file with the Administrative Offi-
cer a request for a private hearing, and 
any party may file a reply to such a re-
quest. A party must serve on the ALJ 
a copy of any request or reply the 
party files with the Administrative Of-
ficer. The form of, and procedure for, 
these requests and replies are governed 
by § 308.23. A party’s failure to file a re-
quest or a reply constitutes a waiver of 
any objections regarding whether the 
hearing will be public or private. 

(b) Filing document under seal. En-
forcement Counsel, in Enforcement 
Counsel’s discretion, may file any doc-
ument or part of a document under seal 
if disclosure of the document would be 
contrary to the public interest. The 
ALJ will take all appropriate steps to 
preserve the confidentiality of such 
documents or parts thereof, including 
closing portions of the hearing to the 
public. 

§ 308.34 Hearing subpoenas. 
(a) Issuance. (1) Upon application of a 

party showing general relevance and 
reasonableness of scope of the testi-
mony or other evidence sought, the 
ALJ may issue a subpoena or a sub-
poena duces tecum requiring the attend-
ance of a witness at the hearing or the 
production of documentary or physical 
evidence at the hearing. The applica-
tion for a hearing subpoena must also 
contain a proposed subpoena specifying 
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the attendance of a witness or the pro-
duction of evidence from any state, ter-
ritory, or possession of the United 
States, the District of Columbia, or as 
otherwise provided by law at any des-
ignated place where the hearing is 
being conducted. The party making the 
application must serve a copy of the 
application and the proposed subpoena 
on every other party. 

(2) A party may apply for a hearing 
subpoena at any time before the com-
mencement of a hearing. During a 
hearing, a party may make an applica-
tion for a subpoena orally on the 
record before the ALJ. 

(3) The ALJ will promptly issue any 
hearing subpoena requested pursuant 
to this section. If the ALJ determines 
that the application does not set forth 
a valid basis for the issuance of the 
subpoena, or that any of its terms are 
unreasonable, oppressive, excessive in 
scope, or unduly burdensome, the ALJ 
may refuse to issue the subpoena or 
may issue it in a modified form upon 
any conditions consistent with this 
subpart. Upon issuance by the ALJ, the 
party making the application must 
serve the subpoena on the person 
named in the subpoena and on each 
party. 

(b) Motion to quash or modify. (1) Any 
person to whom a hearing subpoena is 
directed or any party may file a mo-
tion to quash or modify the subpoena, 
accompanied by a statement of the 
basis for quashing or modifying the 
subpoena. The movant must serve the 
motion on each party and on the per-
son named in the subpoena. Any party 
may respond to the motion within ten 
days of service of the motion. 

(2) Any motion to quash or modify a 
hearing subpoena must be filed prior to 
the time specified in the subpoena for 
compliance but not more than ten days 
after the date of service of the sub-
poena upon the movant. 

(c) Enforcing subpoenas. If a subpoe-
naed person fails to comply with any 
subpoena issued pursuant to this sec-
tion or any order of the ALJ which di-
rects compliance with all or any por-
tion of a document subpoena, the sub-
poenaing party or any other aggrieved 
party may seek enforcement of the 
subpoena pursuant to § 308.26(c). 

§ 308.35 Conduct of hearings. 

(a) General rules. (1) Conduct of hear-
ings. Hearings must be conducted so as 
to provide a fair and expeditious pres-
entation of the relevant disputed 
issues. Each party has the right to 
present its case or defense by oral and 
documentary evidence and to conduct 
such cross examination as may be re-
quired for full disclosure of the facts. 

(2) Order of hearing. Enforcement 
Counsel will present its case-in-chief 
first, unless otherwise ordered by the 
ALJ, or unless otherwise expressly 
specified by law or regulation. Enforce-
ment Counsel will be the first party to 
present an opening statement and a 
closing statement and may make a re-
buttal statement after the respondent’s 
closing statement. If there are mul-
tiple respondents, respondents may 
agree among themselves as to their 
order of presentation of their cases, but 
if they do not agree, the ALJ will fix 
the order. 

(3) Examination of witnesses. Only one 
counsel for each party may conduct an 
examination of a witness, except that 
in the case of extensive direct exam-
ination, the ALJ may permit more 
than one counsel for the party pre-
senting the witness to conduct the ex-
amination. A party may have one 
counsel conduct the direct examina-
tion and another counsel conduct re-di-
rect examination of a witness, or may 
have one counsel conduct the cross ex-
amination of a witness and another 
counsel conduct the re-cross examina-
tion of a witness. 

(4) Stipulations. Unless the ALJ di-
rects otherwise, all stipulations of fact 
and law previously agreed upon by the 
parties, and all documents, the admis-
sibility of which have been previously 
stipulated, will be admitted into evi-
dence upon commencement of the hear-
ing. 

(b) Transcript. The hearing must be 
recorded and transcribed. The reporter 
will make the transcript available to 
any party upon payment by that party 
to the reporter of the cost of the tran-
script. The ALJ may order the record 
corrected, either upon motion to cor-
rect, upon stipulation of the parties, or 
following notice to the parties upon 
the ALJ’s own motion. 



87 

Federal Deposit Insurance Corporation § 308.36 

(c) Electronic presentation. Based on 
the circumstances of each hearing, the 
ALJ may direct the use of, or any 
party may use, an electronic presen-
tation during the hearing. If the ALJ 
requires an electronic presentation 
during the hearing, each party will be 
responsible for their own presentation 
and related costs, unless the parties 
agree to another manner in which to 
allocate presentation responsibilities 
and costs. 

§ 308.36 Evidence. 
(a) Admissibility. (1) Except as is oth-

erwise set forth in this section, rel-
evant, material, and reliable evidence 
that is not unduly repetitive is admis-
sible to the fullest extent authorized 
by the Administrative Procedure Act 
and other applicable law. 

(2) Evidence that would be admissible 
under the Federal Rules of Evidence is 
admissible in a proceeding conducted 
pursuant to this subpart. 

(3) Evidence that would be inadmis-
sible under the Federal Rules of Evi-
dence may not be deemed or ruled to be 
inadmissible in a proceeding conducted 
pursuant to this subpart if such evi-
dence is relevant, material, reliable, 
and not unduly repetitive. 

(b) Official notice. (1) Official notice 
may be taken of any material fact 
which may be judicially noticed by a 
United States district court and any 
material information in the official 
public records of any Federal or State 
government agency. 

(2) All matters officially noticed by 
the ALJ or the Board of Directors must 
appear on the record. 

(3) If official notice is requested or 
taken of any material fact, the parties, 
upon timely request, must be afforded 
an opportunity to object. 

(c) Documents. (1) A duplicate copy of 
a document is admissible to the same 
extent as the original, unless a genuine 
issue is raised as to whether the copy is 
in some material respect not a true and 
legible copy of the original. 

(2) Subject to the requirements of 
paragraph (a) of this section, any docu-
ment, including a report of examina-
tion, supervisory activity, inspection, 
or visitation, prepared by an appro-
priate Federal financial institutions 
regulatory agency or by a State regu-

latory agency, is admissible either 
with or without a sponsoring witness. 

(3) Witnesses may use existing or 
newly created charts, exhibits, cal-
endars, calculations, outlines, or other 
graphic material to summarize, illus-
trate, or simplify the presentation of 
testimony. Such materials may, sub-
ject to the ALJ’s discretion, be used 
with or without being admitted into 
evidence. 

(d) Objections. (1) Objections to the 
admissibility of evidence must be time-
ly made and rulings on all objections 
must appear on the record. 

(2) When an objection to a question 
or line of questioning propounded to a 
witness is sustained, the examining 
counsel may make a specific proffer on 
the record of what the examining coun-
sel expected to prove by the expected 
testimony of the witness either by rep-
resentation of counsel or by direct 
questioning of the witness. 

(3) The ALJ will retain rejected ex-
hibits, adequately marked for identi-
fication, for the record, and transmit 
such exhibits to the Board of Directors. 

(4) Failure to object to admission of 
evidence or to any ruling constitutes a 
waiver of the objection. 

(e) Stipulations. The parties may stip-
ulate as to any relevant matters of fact 
or the authentication of any relevant 
documents. Such stipulations must be 
received in evidence at a hearing and 
are binding on the parties with respect 
to the matters therein stipulated. 

(f) Depositions of unavailable witnesses. 
(1) If a witness is unavailable to testify 
at a hearing, and that witness has tes-
tified in a deposition to which all par-
ties in a proceeding had notice and an 
opportunity to participate, a party 
may offer as evidence all or any part of 
the transcript of the deposition, includ-
ing deposition exhibits, if any. 

(2) Such deposition transcript is ad-
missible to the same extent that testi-
mony would have been admissible had 
that person testified at the hearing, 
provided that if a witness refused to 
answer proper questions during the 
depositions, the ALJ may, on that 
basis, limit the admissibility of the 
deposition in any manner that justice 
requires. 
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(3) Only those portions of a deposi-
tion received in evidence at the hear-
ing constitute a part of the record. 

§ 308.37 Post-hearing filings. 
(a) Proposed findings and conclusions 

and supporting briefs. (1) Using the same 
method of service for each party, the 
ALJ will serve notice upon each party 
that the certified transcript, together 
with all hearing exhibits and exhibits 
introduced but not admitted into evi-
dence at the hearing, has been filed. 
Any party may file with the ALJ pro-
posed findings of fact, proposed conclu-
sions of law, and a proposed order with-
in 30 days following service of this no-
tice by the ALJ or within such longer 
period as may be ordered by the ALJ. 

(2) Proposed findings and conclusions 
must be supported by citation to any 
relevant authorities and by page ref-
erences to any relevant portions of the 
record. A post-hearing brief may be 
filed in support of proposed findings 
and conclusions, either as part of the 
same document or in a separate docu-
ment. Any party who fails to file time-
ly with the ALJ any proposed finding 
or conclusion is deemed to have waived 
the right to raise in any subsequent fil-
ing or submission any issue not ad-
dressed in such party’s proposed find-
ing or conclusion. 

(b) Reply briefs. Reply briefs may be 
filed within 15 days after the date on 
which the parties’ proposed findings, 
conclusions, and order are due. Reply 
briefs must be strictly limited to re-
sponding to new matters, issues, or ar-
guments raised in another party’s pa-
pers. A party who has not filed pro-
posed findings of fact and conclusions 
of law or a post-hearing brief may not 
file a reply brief. 

(c) Simultaneous filing required. The 
ALJ will not order the filing by any 
party of any brief or reply brief in ad-
vance of the other party’s filing of its 
brief. 

§ 308.38 Recommended decision and 
filing of record. 

(a) Filing of recommended decision and 
record. Within 45 days after expiration 
of the time allowed for filing reply 
briefs under § 308.37(b), the ALJ will file 
with and certify to the Administrative 
Officer, for decision, the record of the 

proceeding. The record must include 
the ALJ’s recommended decision, rec-
ommended findings of fact, rec-
ommended conclusions of law, and pro-
posed order; all prehearing and hearing 
transcripts, exhibits, and rulings; and 
the motions, briefs, memoranda, and 
other supporting papers filed in con-
nection with the hearing. The ALJ will 
serve upon each party the rec-
ommended decision, findings, conclu-
sions, and proposed order. 

(b) Filing of index. At the same time 
the ALJ files with and certifies to the 
Administrative Officer for final deter-
mination the record of the proceeding, 
the ALJ will furnish to the Adminis-
trative Officer a certified index of the 
entire record of the proceeding. The 
certified index must include, at a min-
imum, an entry for each paper, docu-
ment, or motion filed with the ALJ in 
the proceeding, the date of the filing, 
and the identity of the filer. The cer-
tified index must also include an ex-
hibit index containing, at a minimum, 
an entry consisting of exhibit number 
and title or description for: each ex-
hibit introduced and admitted into evi-
dence at the hearing; each exhibit in-
troduced but not admitted into evi-
dence at the hearing; each exhibit in-
troduced and admitted into evidence 
after the completion of the hearing; 
and each exhibit introduced but not ad-
mitted into evidence after the comple-
tion of the hearing. 

§ 308.39 Exceptions to recommended 
decision. 

(a) Filing exceptions. Within 30 days 
after service of the recommended deci-
sion, findings, conclusions, and pro-
posed order under § 308.38, a party may 
file with the Administrative Officer 
written exceptions to the ALJ’s rec-
ommended decision, findings, conclu-
sions, or proposed order, to the admis-
sion or exclusion of evidence, or to the 
failure of the ALJ to make a ruling 
proposed by a party. A supporting brief 
may be filed at the time the exceptions 
are filed, either as part of the same 
document or in a separate document. 

(b) Effect of failure to file or raise ex-
ceptions. (1) Failure of a party to file 
exceptions to those matters specified 
in paragraph (a) of this section within 
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the time prescribed is deemed a waiver 
of objection thereto. 

(2) No exception need be considered 
by the Board of Directors if the party 
taking exception had an opportunity to 
raise the same objection, issue, or ar-
gument before the ALJ and failed to do 
so. 

(c) Contents. (1) All exceptions and 
briefs in support of such exceptions 
must be confined to the particular 
matters in, or omissions from, the 
ALJ’s recommendations to which that 
party takes exception. 

(2) All exceptions and briefs in sup-
port of exceptions must set forth page 
or paragraph references to the specific 
parts of the ALJ’s recommendations to 
which exception is taken, the page or 
paragraph references to those portions 
of the record relied upon to support 
each exception, and the legal authority 
relied upon to support each exception. 

§ 308.40 Review by the Board of Direc-
tors. 

(a) Notice of submission to the Board of 
Directors. When the Administrative Of-
ficer determines that the record in the 
proceeding is complete, the Adminis-
trative Officer will serve notice upon 
the parties that the proceeding has 
been submitted to the Board of Direc-
tors for final decision. 

(b) Oral argument before the Board of 
Directors. Upon the initiative of the 
Board of Directors or on the written re-
quest of any party filed with the Ad-
ministrative Officer within the time 
for filing exceptions, the Board of Di-
rectors may order and hear oral argu-
ment on the recommended findings, 
conclusions, decision, and order of the 
ALJ. A written request by a party 
must show good cause for oral argu-
ment and state reasons why arguments 
cannot be presented adequately in 
writing. A denial of a request for oral 
argument may be set forth in the 
Board of Directors’ final decision. Oral 
argument before the Board of Directors 
must be on the record. 

(c) Board of Directors’ final decision. 
(1) Decisional employees may advise 
and assist the Board of Directors in the 
consideration and disposition of the 
case. The final decision of the Board of 
Directors will be based upon review of 
the entire record of the proceeding, ex-

cept that the Board of Directors may 
limit the issues to be reviewed to those 
findings and conclusions to which op-
posing arguments or exceptions have 
been filed by the parties. 

(2) The Board of Directors will render 
a final decision within 90 days after no-
tification of the parties that the case 
has been submitted for final decision, 
or 90 days after oral argument, which-
ever is later, unless the Board of Direc-
tors orders that the action or any as-
pect thereof be remanded to the ALJ 
for further proceedings. Copies of the 
final decision and order of the Board of 
Directors will be served upon each 
party to the proceeding, upon other 
persons required by statute, and, if di-
rected by the Board of Directors or re-
quired by statute, upon any appro-
priate State or Federal supervisory au-
thority. 

§ 308.41 Stays pending judicial review. 

The commencement of proceedings 
for judicial review of a final decision 
and order of the FDIC may not, unless 
specifically ordered by the Board of Di-
rectors or a reviewing court, operate as 
a stay of any order issued by the FDIC. 
The Board of Directors may, in its dis-
cretion, and on such terms as the 
Board of Directors finds just, stay the 
effectiveness of all or any part of an 
order pending a final decision on a pe-
tition for review of that order. 

Subpart B—General Rules of 
Procedure 

SOURCE: 88 FR 89935, Dec. 28, 2023, unless 
otherwise noted. 

§ 308.100 Applicability date. 

These Local Rules in this subpart B 
apply to adjudicatory proceedings ini-
tiated on or after April 1, 2024. Any ad-
judicatory proceedings initiated before 
April 1, 2024, continue to be governed 
by the previous version of the Local 
Rules included in appendix A to this 
part. 

§ 308.101 Scope of Local Rules. 

(a) This subpart B and subpart C of 
this part prescribe rules of practice and 
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procedure to be followed in the admin-
istrative enforcement proceedings ini-
tiated by the FDIC as set forth in 
§ 308.1. 

(b) Except as otherwise specifically 
provided, the Uniform Rules and sub-
part B of the Local Rules will not 
apply to subparts D through T of this 
part. 

(c) Subpart C of this part will apply 
to any administrative proceeding initi-
ated by the FDIC. 

(d) Subparts A through C of this part 
prescribe the rules of practice and pro-
cedure to applicable to adjudicatory 
proceedings as to which hearings on 
the record are provided for by the as-
sessment of civil money penalties by 
the FDIC against institutions, institu-
tion-affiliated parties, and certain 
other persons for which it is the appro-
priate regulatory agency for any viola-
tion of 15 U.S.C. 78o(c)(4). 

§ 308.102 Authority of Board of Direc-
tors and Administrative Officer. 

(a) The Board of Directors. (1) The 
Board of Directors may, at any time 
during the pendency of a proceeding, 
perform, direct the performance of, or 
waive performance of, any act which 
could be done or ordered by the Admin-
istrative Officer. 

(2) Nothing contained in this part 
shall be construed to limit the power of 
the Board of Directors granted by ap-
plicable statutes or regulations. 

(b) The Administrative Officer. (1) 
When no ALJ has jurisdiction over a 
proceeding, the Administrative Officer 
may act in place of, and with the same 
authority as, an ALJ, except that the 
Administrative Officer may not hear a 
case on the merits or make a rec-
ommended decision on the merits to 
the Board of Directors. 

(2) Pursuant to authority delegated 
by the Board of Directors, the Adminis-
trative Officer and Assistant Adminis-
trative Officer, upon the advice and 
recommendation of the Deputy General 
Counsel for Litigation or, in the Dep-
uty General Counsel’s absence, the As-
sistant General Counsel for General 
Litigation, may issue rulings in pro-
ceedings under 12 U.S.C. 1817(j), 1818 
1828(j), 1829, 1831i, and 1831o concerning: 

(i) Denials of requests for private 
hearing; 

(ii) Interlocutory appeals; 
(iii) Stays pending judicial review; 
(iv) Reopenings of the record and/or 

remands of the record to the ALJ; 
(v) Supplementation of the evidence 

in the record; 
(vi) All remands from the courts of 

appeals not involving substantive 
issues; 

(vii) Extensions of stays of orders 
terminating deposit insurance; and 

(viii) All matters, including final de-
cisions, in proceedings under 12 U.S.C. 
1818(g). 

§ 308.103 Assignment of Administrative 
Law Judge (ALJ). 

(a) Assignment. Unless otherwise di-
rected by the Board of Directors or as 
otherwise provided in the Local Rules, 
a hearing within the scope of this part 
must be held before an ALJ of the Of-
fice of Financial Institution Adjudica-
tion (OFIA). 

(b) Procedures. Upon receiving a copy 
of the notice under § 308.18(a) from En-
forcement Counsel, OFIA must assign 
an ALJ to the matter and advise the 
parties, in writing, of the ALJ assign-
ment. 

§ 308.104 Filings with the Board of Di-
rectors. 

(a) General rule. All materials re-
quired to be filed with or referred to 
the Board of Directors in any pro-
ceedings under this part must be filed 
with the Administrative Officer in a 
manner specified in § 308.10(b). The Ad-
ministrative Officer’s address is: Fed-
eral Deposit Insurance Corporation, 
Attn: Administrative Officer, 550 17th 
Street NW, Washington, DC 20429. Elec-
tronic copies of all pleadings must be 
sent to 
ESSEnforcementActionDocket@fdic.gov 
with the docket number clearly identi-
fied. 

(b) Scope. Filings to be made with the 
Administrative Officer include plead-
ings and motions filed during the pro-
ceeding; the record filed by the ALJ 
after the issuance of a recommended 
decision; the recommended decision 
filed by the ALJ following a motion for 
summary disposition; referrals by the 
ALJ of motions for interlocutory re-
view; motions and responses to mo-
tions filed by the parties after the 
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record has been certified to the Board 
of Directors; exceptions and requests 
for oral argument; and any other pa-
pers required to be filed with the Board 
of Directors under this part. 

§ 308.105 Custodian of the record. 

The Administrative Officer is the of-
ficial custodian of the record when no 
ALJ has jurisdiction over the pro-
ceeding. The Administrative Officer 
will maintain the official record of all 
papers filed in each proceeding. 

§ 308.106 Written testimony in lieu of 
oral hearing. 

(a) General rule. (1) At any time more 
than 15 days before the hearing is to 
commence, on the motion of any party 
or on the ALJ’s own motion, the ALJ 
may order that the parties present part 
or all of their case-in-chief and, if or-
dered, their rebuttal, in the form of ex-
hibits and written statements sworn to 
by the witness offering such state-
ments as evidence, provided that if any 
party objects, the ALJ will not require 
such a format if that format would vio-
late the objecting party’s right under 
the Administrative Procedure Act, or 
other applicable law, or would other-
wise unfairly prejudice that party. 

(2) Any such order will provide that 
each party must, upon request, have 
the same right of oral cross-examina-
tion (or redirect examination) as would 
exist had the witness testified orally 
rather than through a written state-
ment. Such order must also provide 
that any party has a right to call any 
hostile witness or adverse party to tes-
tify orally. 

(b) Scheduling of submission of written 
testimony. (1) If written direct testi-
mony and exhibits are ordered under 
paragraph (a) of this section, the ALJ 
will require that it be filed within the 
time period for commencement of the 
hearing, and the hearing will be 
deemed to have commenced on the day 
such testimony is due. 

(2) Absent good cause shown, written 
rebuttal, if any, must be submitted and 
the oral portion of the hearing begun 
within 30 days of the date set for filing 
written direct testimony. 

(3) The ALJ will direct, unless good 
cause requires otherwise, that— 

(i) All parties must simultaneously 
file any exhibits and written direct tes-
timony required under paragraph (b)(1) 
of this section; and 

(ii) All parties must simultaneously 
file any exhibits and written rebuttal 
required under paragraph (b)(2) of this 
section. 

(c) Failure to comply with order to file 
written testimony. (1) The failure of any 
party to comply with an order to file 
written testimony or exhibits at the 
time and in the matter required under 
this section will be deemed a waiver of 
that party’s right to present any evi-
dence, except testimony of a previously 
identified adverse party or hostile wit-
ness. Failure to file written testimony 
or exhibits is, however, not a waiver of 
that party’s right of cross-examination 
or a waiver of the right to present re-
buttal evidence that was not required 
to be submitted in written form. 

(2) Late filings of papers under this 
section may be allowed and accepted 
only upon good cause shown. 

§ 308.107 Supplemental discovery 
rules. 

(a) Scope of discovery. Subject to the 
limitations set out in § 308.24, a party 
may obtain discovery regarding any 
non-privileged matter that has mate-
rial relevance to the merits of the 
pending action, and is proportional to 
the needs of the action, considering the 
importance of the issues at stake in 
the action, the parties’ resources, the 
importance of the discovery in resolv-
ing the issues, and whether the burden 
or expense of the proposed discovery 
outweighs its likely benefit. Parties 
may obtain discovery only through the 
production of documents and deposi-
tions, as set forth in the Uniform Rules 
and the Local Rules. 

(b) Joint Discovery Plan. Within the 
time period set by the ALJ and prior to 
serving any discovery requests, the 
parties must meet and confer to con-
sider the discovery needed to support 
their claims and defenses and discuss 
any issues about preserving discover-
able information. 

(1) At the meet and confer, the par-
ties must use reasonable efforts to de-
velop a Joint Discovery Plan that 
should contain the following elements: 
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(i) The subjects on which discovery 
may be needed, when discovery should 
be completed, and whether discovery 
should be conducted in phases or be 
limited to, or focused on, particular 
issues; 

(ii) Any issues about disclosure, dis-
covery, or preservation of electroni-
cally stored information (ESI), includ-
ing the form or forms in which it 
should be produced; 

(iii) Provisions regarding any antici-
pated discovery of nonparties; 

(iv) Whether depositions are antici-
pated and the appropriate limits on the 
taking of such depositions, consistent 
with paragraph (e)(1) of this section, 
including the maximum number of 
depositions to be allowed; 

(v) The anticipated timing of the pro-
duction of any document identifying 
and describing privileged documents 
that a party intends to redact or with-
hold from production; and 

(vi) Provisions regarding any inad-
vertent disclosure of privileged infor-
mation. 

(2) The Joint Discovery Plan must 
comply with the provisions of this sec-
tion and § 308.24. 

(3) The parties must submit their 
proposed Joint Discovery Plan to the 
ALJ for review, modification, and/or 
approval. In the event the parties can-
not agree to some or all of the provi-
sions, the parties must file their re-
spective proposals with the ALJ for 
resolution. After review, the ALJ must 
issue an approved Joint Discovery 
Plan, which must include any modi-
fications made by the ALJ. 

(c) Document and electronically stored 
information (ESI) discovery—(1) Scope of 
document discovery. Parties to pro-
ceedings set forth at § 308.1 and as pro-
vided in the Local Rules may obtain 
discovery through the production of 
documents and ESI. 

(2) Depositions to determine complete-
ness of document production. Any coun-
sel is permitted to depose a person pro-
ducing documents or ESI pursuant to a 
document subpoena on the strictly lim-
ited topics of the identification of doc-
uments and ESI produced by that per-
son, and a reasonable examination to 
determine whether the subpoenaed per-
son made an adequate search for, and 

has produced, all subpoenaed docu-
ments and ESI. 

(3) Specific limitations on ESI discovery. 
A party need not provide discovery of 
ESI from sources that the party identi-
fies as not reasonably accessible be-
cause of undue burden or cost. On mo-
tion to compel discovery or for a pro-
tective order, the party from whom dis-
covery is sought must show that the 
information is not reasonably acces-
sible because of undue burden or cost. 
If that showing is made, the ALJ may 
nonetheless order discovery from such 
sources if the requesting party shows 
good cause. The ALJ may specify con-
ditions for the discovery. 

(4) Request for production. Consistent 
with the Joint Discovery Plan, a party 
may serve on any other party a request 
to produce documents, and permit the 
requesting party or its representative 
to inspect, copy, test, or sample docu-
ments in the responding party’s posses-
sion, custody, or control. 

(5) Privilege. Consistent with 
§ 308.25(e) and the Joint Discovery Plan, 
and prior to the close of the discovery 
period set by the ALJ, the producing 
party must reasonably identify all doc-
uments withheld or redacted on the 
grounds of privilege and must produce 
a statement of the basis for the asser-
tion of privilege. 

(6) Document subpoenas to nonparties. 
(i) The provisions of § 308.26 apply to 
document subpoenas to nonparties. 
Any requests for nonparty subpoenas 
must comply with § 308.24(b) and the 
Joint Discovery Plan. 

(ii) If the ALJ determines that the 
application does not set forth a valid 
basis for the issuance of the subpoena, 
or that it does not otherwise comply 
with § 308.24(b) or the Joint Discovery 
Plan, the ALJ may refuse to issue the 
subpoena or may issue it in a modified 
form upon such conditions as may be 
consistent with the Uniform Rules and 
the Local Rules. 

(d) Expert witness disclosures. (1) Re-
quired elements. When expert witness 
disclosures are required, the disclo-
sures must include: name, mailing ad-
dress, and electronic mail address of 
each expert witness: 

(i) If the expert is one retained or 
specially employed to provide expert 
testimony in the matter, or one whose 
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duties as the party’s employee regu-
larly involve giving expert testimony, 
the witness must provide a written re-
port in compliance with paragraph 
(d)(2)(i) of this section. 

(ii) If the expert is an employee of a 
party who does not regularly provide 
expert testimony, including a commis-
sioned bank examiner employed by the 
FDIC, the witness must provide writ-
ten disclosures in compliance with 
paragraph (d)(2)(ii) of this section. 

(2) Disclosure of expert testimony—(i) 
Witnesses who must provide written re-
port. Unless otherwise stipulated or or-
dered by the ALJ, experts described in 
paragraph (d)(1)(i) of this section must 
prepare a signed expert report that 
contains: 

(A) A complete statement of all opin-
ions the witness will express and the 
basis and reasons for them; 

(B) The facts or data considered by 
the witness in forming the opinions; 

(C) Any exhibits that will be used to 
summarize or support the opinions; 

(D) The witness’ qualifications, in-
cluding a list of all publications au-
thored in the previous 10 years; 

(E) A list of all other cases in which, 
during the previous 4 years, the wit-
ness testified as an expert at trial or by 
deposition; and 

(F) A statement of the compensation 
to be paid for the study and testimony 
in the case. 

(ii) Witnesses who provide written dis-
closures instead of a written report. Un-
less otherwise stipulated or ordered by 
the ALJ, expert witnesses described in 
paragraph (d)(1)(ii) of this section are 
not required to provide a written re-
port, but must provide written disclo-
sures that state: 

(A) The subject matter on which the 
witness is expected to present evidence; 
and 

(B) A summary of the facts and opin-
ions to which the witness is expected 
to testify. 

(e) Depositions—(1) In general. In addi-
tion to paragraph (c)(2) of this section, 
and subject to the provisions of § 308.24 
and paragraph (a) of this section, a 
party may take depositions of individ-
uals with direct knowledge of facts rel-
evant to the proceeding and individuals 
designated as an expert under para-
graph (d)(1) of this section, where the 

evidence sought cannot be obtained 
from some other source that is more 
convenient, less burdensome, or less 
expensive. Absent exceptional cir-
cumstances, depositions will only be 
permitted of individuals expected to 
testify at the hearing, including ex-
perts. 

(i) Limits on depositions. Unless other-
wise stipulated by the parties, deposi-
tions are only permitted to the extent 
ordered by the ALJ upon a showing of 
good cause. 

(ii) Privileged matters. Privileged mat-
ters are not discoverable by deposition. 
Privileges include those set forth in 
§ 308.24(c). 

(iii) Report. A party must produce 
any disclosure required by paragraph 
(d)(2) of this section before the deposi-
tion of the witness required to provide 
such disclosure. Unless otherwise pro-
vided by the ALJ, the party must 
produce this report at least 20 days 
prior to any deposition of the witness. 

(2) Notice. A party desiring to take a 
deposition must give reasonable notice 
in writing to the deponent and to every 
other party to the proceeding. The no-
tice must state the time, manner, and 
place for taking the deposition, and the 
name and address of the person to be 
deposed. 

(i) Location. A deposition notice may 
require the witness to be deposed at 
any place within a State, territory, or 
possession of the United States or the 
District of Columbia in which that wit-
ness resides or has a regular place of 
employment, or such other convenient 
place as agreed by the parties and the 
witness. 

(ii) Remote participation. The parties 
may stipulate, or the ALJ may order, 
that a deposition be taken by tele-
phone or other remote means. 

(iii) Deposition subpoenas. A depo-
nent’s attendance may be compelled by 
subpoena. 

(A) Issuance. At the request of a 
party, the ALJ will issue a subpoena 
requiring the attendance of a witness 
at a deposition under this paragraph (e) 
unless the ALJ determines that the re-
quested subpoena is outside the scope 
of paragraph (e)(1) of this section. 

(B) Service. The party requesting the 
subpoena must serve it on the person 
named therein, or on that person’s 
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counsel, by any of the methods identi-
fied in § 308.11(d). The party serving the 
subpoena must file proof of service 
with the ALJ, unless the ALJ issues an 
order indicating the filing of proof of 
service is not required. 

(C) Objection to deposition subpoena. A 
motion to modify or quash a deposition 
subpoena must be in accordance with 
the procedures of § 308.27(b). 

(D) Enforcement of deposition sub-
poena. Enforcement of a deposition 
subpoena must be in accordance with 
the procedures of § 308.27(c)(2) and (d). 

(3) Time for taking depositions. A party 
may take depositions at any time after 
the issuance of the approved Joint Dis-
covery Plan, but no later than 20 days 
before the scheduled hearing date, ex-
cept with permission of the ALJ for 
good cause shown. 

(4) Conduct of the deposition. The wit-
ness must be duly sworn. By stipula-
tion of the parties or by order of the 
ALJ, a court reporter or other person 
authorized to administer an oath may 
administer the oath remotely without 
being in the physical presence of the 
deponent. Unless the parties otherwise 
agree, all objections to questions or ex-
hibits must be in short form and must 
state the grounds for the objection. 
Failure to object to questions or exhib-
its is not a waiver except when the 
grounds for the objection might have 
been avoided if the objection had been 
timely presented. 

(5) Duration. Unless otherwise stipu-
lated by the parties or ordered by the 
ALJ, a deposition is limited to 1 day of 
7 hours. The ALJ may, when it is con-
sistent with § 308.24 and paragraph (a) 
of this section, order additional time if 
it is necessary to fairly examine the 
witness, including when any person or 
circumstance has impeded the exam-
ination. 

(6) Recording the testimony—(i) Gen-
erally. The party taking the deposition 
must have a certified court reporter 
record the witness’ testimony: 

(A) By stenotype machine or elec-
tronic means, such as by sound or 
video recording device; 

(B) Upon agreement of the parties, by 
any other method; or 

(C) For good cause and with leave of 
the ALJ, by any other method. 

(ii) Cost. The party taking the deposi-
tion must bear the cost of recording 
and transcribing the witness’ testi-
mony. 

(iii) Transcript. The court reporter 
must provide a transcript of the wit-
ness’ testimony to the party taking the 
deposition and must make a copy of 
the transcript available to each party 
upon payment by that party of the cost 
of the copy. The transcript must be 
subscribed or certified in accordance 
with § 308.27(c)(3). 

(f) Discovery motions—(1) Motions to 
limit discovery. In addition to § 308.25(d), 
upon a motion by a party or on the 
ALJ’s own motion, the ALJ must limit 
the frequency or extent of discovery 
otherwise allowed by this subpart if 
the ALJ determines that: 

(i) The discovery sought is unreason-
ably cumulative or duplicative or can 
be obtained from some other source 
that is more convenient, less burden-
some, or less expensive; 

(ii) Involves privileged, irrelevant, or 
immaterial matters; 

(iii) The party seeking discovery has 
already had ample opportunity to ob-
tain the information by discovery in 
the action; or 

(iv) The proposed discovery is outside 
the scope of this section or § 308.24. 

(2) Motions to terminate depositions. At 
any time during a deposition, the depo-
nent or a party may move to terminate 
or limit it on the ground that it is 
being conducted in bad faith or in a 
manner that unreasonably annoys, em-
barrasses, or oppresses the deponent or 
party. Upon such a motion, the ALJ 
may order that the deposition be ter-
minated or may limit its scope and 
manner. If terminated, the deposition 
may be resumed only by order of the 
ALJ. 

(3) Motions to compel discovery. The 
provisions of § 308.25(f) apply to any 
motion to compel discovery. 

Subpart C—Rules of Practice Be-
fore the FDIC and Standards 
of Conduct 

§ 308.108 Sanctions. 
(a) General rule. Appropriate sanc-

tions may be imposed when any coun-
sel or party has acted, or failed to act, 
in a manner required by applicable 
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statute, regulations, or order, and that 
act or failure to act: 

(1) Constitutes contemptuous con-
duct; 

(2) Has in a material way injured or 
prejudiced some other party in terms 
of substantive injury, incurring addi-
tional expenses including attorney’s 
fees, prejudicial delay, or otherwise; 

(3) Is a clear and unexcused violation 
of an applicable statute, regulation, or 
order; or 

(4) Has unduly delayed the pro-
ceeding. 

(b) Sanctions. Sanctions which may 
be imposed include any one or more of 
the following: 

(1) Issuing an order against the 
party; 

(2) Rejecting or striking any testi-
mony or documentary evidence offered, 
or other papers filed, by the party; 

(3) Precluding the party from con-
testing specific issues or findings; 

(4) Precluding the party from offering 
certain evidence or from challenging or 
contesting certain evidence offered by 
another party; 

(5) Precluding the party from making 
a late filing or conditioning a late fil-
ing on any terms that are just; and 

(6) Assessing reasonable expenses, in-
cluding attorney’s fees, incurred by 
any other party as a result of the im-
proper action or failure to act. 

(c) Limits on dismissal as a sanction. 
No recommendation of dismissal shall 
be made by the administrative law 
judge or granted by the Board of Direc-
tors based on the failure to hold a hear-
ing within the time period called for in 
this part 308, or on the failure of an ad-
ministrative law judge to render a rec-
ommended decision within the time pe-
riod called for in this part 308, absent a 
finding: 

(1) That the delay resulted solely or 
principally from the conduct of the 
FDIC enforcement counsel; 

(2) That the conduct of the FDIC en-
forcement counsel is unexcused; 

(3) That the moving respondent took 
all reasonable steps to oppose and pre-
vent the subject delay; 

(4) That the moving respondent has 
been materially prejudiced or injured; 
and 

(5) That no lesser or different sanc-
tion is adequate. 

(d) Procedure for imposition of sanc-
tions. (1) The administrative law judge, 
upon the request of any party, or on his 
or her own motion, may impose sanc-
tions in accordance with this section, 
provided that the administrative law 
judge may only recommend to the 
Board of Directors the sanction of en-
tering a final order determining the 
case on the merits. 

(2) No sanction, other than refusing 
to accept late papers, authorized by 
this section shall be imposed without 
prior notice to all parties and an oppor-
tunity for any counsel or party against 
whom sanctions would be imposed to 
be heard. Such opportunity to be heard 
may be on such notice, and the re-
sponse may be in such form, as the ad-
ministrative law judge directs. The op-
portunity to be heard may be limited 
to an opportunity to respond orally im-
mediately after the act or inaction 
covered by this section is noted by the 
administrative law judge. 

(3) Requests for the imposition of 
sanctions by any party, and the impo-
sition of sanctions, shall be treated for 
interlocutory review purposes in the 
same manner as any other ruling by 
the administrative law judge. 

(4) Section not exclusive. Nothing in 
this section shall be read as precluding 
the administrative law judge or the 
Board of Directors from taking any 
other action, or imposing any restric-
tion or sanction, authorized by applica-
ble statute or regulation. 

§ 308.109 Suspension and disbarment. 

(a) Discretionary suspension and dis-
barment. (1) The Board of Directors 
may suspend or revoke the privilege of 
any counsel to appear or practice be-
fore the FDIC if, after notice of and op-
portunity for hearing in the matter, 
that counsel is found by the Board of 
Directors: 

(i) Not to possess the requisite quali-
fications to represent others; 

(ii) To be seriously lacking in char-
acter or integrity or to have engaged in 
material unethical or improper profes-
sional conduct; 

(iii) To have engaged in, or aided and 
abetted, a material and knowing viola-
tion of the FDIA; or 
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(iv) To have engaged in contemp-
tuous conduct before the FDIC. Sus-
pension or revocation on the grounds 
set forth in paragraphs (a)(1)(ii), (iii), 
and (iv) of this section shall only be or-
dered upon a further finding that the 
counsel’s conduct or character was suf-
ficiently egregious as to justify suspen-
sion or revocation. 

(2) Unless otherwise ordered by the 
Board of Directors, an application for 
reinstatement by a person suspended or 
disbarred under paragraph (a)(1) of this 
section may be made in writing at any 
time more than three years after the 
effective date of the suspension or dis-
barment and, thereafter, at any time 
more than one year after the person’s 
most recent application for reinstate-
ment. The suspension or disbarment 
shall continue until the applicant has 
been reinstated by the Board of Direc-
tors for good cause shown or until, in 
the case of a suspension, the suspen-
sion period has expired. An applicant 
for reinstatement under this provision 
may, in the Board of Directors’ sole 
discretion, be afforded a hearing. 

(b) Mandatory suspension and disbar-
ment. (1) Any counsel who has been and 
remains suspended or disbarred by a 
court of the United States or of any 
state, territory, district, common-
wealth, or possession; or any person 
who has been and remains suspended or 
barred from practice before the OCC, 
Board of Governors, the OTS, the 
NCUA, the Securities and Exchange 
Commission, or the Commodity Fu-
tures Trading Commission; or any per-
son who has been, within the last ten 
years, convicted of a felony, or of a 
misdemeanor involving moral turpi-
tude, shall be suspended automatically 
from appearing or practicing before the 
FDIC. A disbarment, suspension, or 
conviction within the meaning of this 
paragraph (b) shall be deemed to have 
occurred when the disbarring, sus-
pending, or convicting agency or tri-
bunal enters its judgment or order, re-
gardless of whether an appeal is pend-
ing or could be taken, and includes a 
judgment or an order on a plea of nolo 
contendere or on consent, regardless of 
whether a violation is admitted in the 
consent. 

(2) Any person appearing or prac-
ticing before the FDIC who is the sub-

ject of an order, judgment, decree, or 
finding of the types set forth in para-
graph (b)(1) of this section shall 
promptly file with the Administrative 
Officer a copy thereof, together with 
any related opinion or statement of the 
agency or tribunal involved. Any per-
son who fails to so file a copy of the 
order, judgment, decree, or finding 
within 30 days after the entry of the 
order, judgment, decree, or finding or 
the date such person initiates practice 
before the FDIC, for that reason alone 
may be disqualified from practicing be-
fore the FDIC until such time as the 
appropriate filing shall be made. Fail-
ure to file any such paper shall not im-
pair the operation of any other provi-
sion of this section. 

(3) A suspension or disbarment under 
paragraph (b)(1) of this section from 
practice before the FDIC shall continue 
until the applicant has been reinstated 
by the Board of Directors for good 
cause shown, provided that any person 
suspended or disbarred under para-
graph (b)(1) of this section shall be 
automatically reinstated by the Ad-
ministrative Officer, upon appropriate 
application, if all the grounds for sus-
pension or disbarment under paragraph 
(b)(1) of this section are subsequently 
removed by a reversal of the conviction 
(or the passage of time since the con-
viction) or termination of the under-
lying suspension or disbarment. An ap-
plication for reinstatement on any 
other grounds by any person suspended 
or disbarred under paragraph (b)(1) of 
this section may be filed no sooner 
than one year after the suspension or 
disbarment, and thereafter, a new re-
quest for reinstatement may be made 
no sooner than one year after the coun-
sel’s most recent reinstatement appli-
cation. The application must comply 
with the requirements of § 303.3 of this 
chapter. An applicant for reinstate-
ment under this provision may, in the 
Board of Directors’ sole discretion, be 
afforded a hearing. 

(c) Hearings under this section. Hear-
ings conducted under this section shall 
be conducted in substantially the same 
manner as other hearings under the 
Uniform Rules, provided that in pro-
ceedings to terminate an existing FDIC 
suspension or disbarment order, the 
person seeking the termination of the 
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order shall bear the burden of going 
forward with an application and with 
the burden of proving the grounds sup-
porting the application, and that the 
Board of Directors may, in its sole dis-
cretion, direct that any proceeding to 
terminate an existing suspension or 
disbarment by the FDIC be limited to 
written submissions. 

(d) Summary suspension for contemp-
tuous conduct. A finding by the admin-
istrative law judge of contemptuous 
conduct during the course of any pro-
ceeding shall be grounds for summary 
suspension by the administrative law 
judge of a counsel or other representa-
tive from any further participation in 
that proceeding for the duration of 
that proceeding. 

(e) Practice defined. Unless the Board 
of Directors orders otherwise, for the 
purposes of this section, practicing be-
fore the FDIC includes, but is not lim-
ited to, transacting any business with 
the FDIC as counsel or agent for any 
other person and the preparation of 
any statement, opinion, or other paper 
by a counsel, which statement, opin-
ion, or paper is filed with the FDIC in 
any registration statement, notifica-
tion, application, report, or other docu-
ment, with the consent of such counsel. 

[56 FR 37975, Aug. 9, 1991, as amended at 64 
FR 62100, Nov. 16, 1999; 68 FR 48270, Aug. 13, 
2003; 80 FR 5012, Jan. 30, 2015; 86 FR 2249, Jan. 
12, 2021] 

Subpart D—Rules and Procedures 
Applicable to Proceedings 
Relating to Disapproval of Ac-
quisition of Control 

§ 308.110 Scope. 

Except as specifically indicated in 
this subpart, the rules and procedures 
in this subpart, subpart B of the Local 
Rules, and the Uniform Rules shall 
apply to proceedings in connection 
with the disapproval by the Board of 
Directors or its designee of a proposed 
acquisition of control of an insured 
nonmember bank. 

§ 308.111 Grounds for disapproval. 

The following are grounds for dis-
approval of a proposed acquisition of 
control of an insured nonmember bank: 

(a) The proposed acquisition of con-
trol would result in a monopoly or 
would be in furtherance of any com-
bination or conspiracy to monopolize 
or attempt to monopolize the banking 
business in any part of the United 
States; 

(b) The effect of the proposed acquisi-
tion of control in any section of the 
United States may be to substantially 
lessen competition or to tend to create 
a monopoly or would in any other man-
ner be in restraint of trade, and the 
anticompetitive effects of the proposed 
acquisition of control are not clearly 
outweighed in the public interest by 
the probable effect of the transaction 
in meeting the convenience and needs 
of the community to be served; 

(c) Either the financial condition of 
any acquiring person or the future 
prospects of the institution might jeop-
ardize the financial stability of the 
bank or prejudice the interest of the 
depositors of the bank. 

(d) The competence, experience, or 
integrity of any acquiring person or of 
any of the proposed management per-
sonnel indicates that it would not be in 
the interest of the depositors of the 
bank, or in the interest of the public, 
to permit such person to control the 
bank; 

(e) Any acquiring person neglects, 
fails, or refuses to furnish to the FDIC 
all the information required by the 
FDIC; or 

(f) The FDIC determines that the pro-
posed acquisition would result in an 
adverse effect on the Deposit Insurance 
Fund. 

[56 FR 37975, Aug. 9, 1991, as amended at 71 
FR 20526, Apr. 21, 2006; 73 FR 2145, Jan. 14, 
2008] 

§ 308.112 Notice of disapproval. 

(a) General rule. (1) Within three days 
of the decision by the Board of Direc-
tors or its designee to disapprove a pro-
posed acquisition of control of an in-
sured nonmember bank, a written no-
tice of disapproval shall be mailed by 
first class mail to, or otherwise served 
upon, the party seeking acquire con-
trol. 

(2) The notice of disapproval shall: 
(i) Contain a statement of the basis 

for the disapproval; and 
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(ii) Indicate that a hearing may be 
requested by filing a written request 
with the Administrative Officer within 
ten days after service of the notice of 
disapproval; and if a hearing is re-
quested, that an answer to the notice 
of disapproval, as required by § 308.113, 
must be filed within 20 days after serv-
ice of the notice of disapproval. 

(b) Waiver of hearing. Failure to re-
quest a hearing pursuant to this sec-
tion shall constitute a waiver of the 
opportunity for a hearing and the no-
tice of disapproval shall constitute a 
final and unappealable order. 

(c) Section 308.18(b) of the Uniform 
Rules shall not apply to the content of 
the Notice of Disapproval. 

[56 FR 37975, Aug. 9, 1991, as amended at 86 
FR 2249, Jan. 12, 2021] 

§ 308.113 Answer to notice of dis-
approval. 

(a) Contents. (1) An answer to the no-
tice of disapproval of a proposed acqui-
sition of control shall be filed within 20 
days after service of the notice of dis-
approval and shall specifically deny 
those portions of the notice of dis-
approval which are disputed. Those 
portions of the notice of disapproval 
which are not specifically denied are 
deemed admitted by the applicant. 

(2) Any hearing under this subpart 
shall be limited to those parts of the 
notice of disapproval that are specifi-
cally denied. 

(b) Failure to answer. Failure of a re-
spondent to file an answer required by 
this section within the time provided 
constitutes a waiver of his or her right 
to appear and contest the allegations 
in the notice of disapproval. If no time-
ly answer is filed, Enforcement Counsel 
may file a motion for entry of an order 
of default. Upon a finding that no good 
cause has been shown for the failure to 
file a timely answer, the administra-
tive law judge shall file a recommended 
decision containing the findings and re-
lief sought in the notice. A final order 
issued by the Board of Directors based 
upon a respondent’s failure to answer 
is deemed to be an order issued upon 
consent. 

§ 308.114 Burden of proof. 
The ultimate burden of proof shall be 

upon the person proposing to acquire a 

depository institution. The burden of 
going forward with a prima facie case 
shall be upon the FDIC. 

Subpart E—Rules and Procedures 
Applicable to Proceedings 
Relating to Assessment of Civil 
Penalties for Willful Violations 
of the Change in Bank Con-
trol Act 

§ 308.115 Scope. 

The rules and procedures of this sub-
part, subpart B of the Local Rules and 
the Uniform Rules shall apply to pro-
ceedings to assess civil penalties 
against any person for willful violation 
of the Change in Bank Control Act of 
1978 (12 U.S.C. 1817(j)), or any regula-
tion or order issued pursuant thereto, 
in connection with the affairs of an in-
sured nonmember bank. 

§ 308.116 Assessment of penalties. 

(a) In general. The civil money pen-
alty shall be assessed upon the service 
of a Notice of Assessment which shall 
become final and unappealable unless 
the respondent requests a hearing pur-
suant to § 308.19(c)(2). 

(b) Maximum penalty amounts. Under 
12 U.S.C. 1817(j)(16), a civil money pen-
alty may be assessed for violations of 
change in control of insured depository 
institution provisions in the maximum 
amounts calculated and published in 
accordance with § 308.132(d). 

(c) Mitigating factors. In assessing the 
amount of the penalty, the Board of Di-
rectors or its designee shall consider 
the gravity of the violation, the his-
tory of previous violations, respond-
ent’s financial resources, good faith, 
and any other matters as justice may 
require. 

(d) Failure to answer. Failure of a re-
spondent to file an answer required by 
this section within the time provided 
constitutes a waiver of his or her right 
to appear and contest the allegations 
in the notice of disapproval. If no time-
ly answer is filed, Enforcement Counsel 
may file a motion for entry of an order 
of default. Upon a finding that no good 
cause has been shown for the failure to 
file a timely answer, the administra-
tive law judge shall file a recommended 
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decision containing the findings and re-
lief sought in the notice. A final order 
issued by the Board of Directors based 
upon a respondent’s failure to answer 
is deemed to be an order issued upon 
consent. 

[56 FR 37975, Aug. 9, 1991, as amended at 61 
FR 57990, Nov. 12, 1996; 65 FR 64887, Oct. 31, 
2000; 69 FR 61305, Oct. 18, 2004; 73 FR 73157, 
Dec. 2, 2008; 77 FR 74577, Dec. 17, 2012; 81 FR 
42239, June 29, 2016; 81 FR 95416, Dec. 28, 2016; 
83 FR 1522, Jan. 12, 2018; 83 FR 61114, Nov. 28, 
2018] 

§ 308.117 Effective date of, and pay-
ment under, an order to pay. 

If the respondent both requests a 
hearing and serves an answer, civil 
penalties assessed pursuant to this sub-
part are due and payable 60 days after 
an order to pay, issued after the hear-
ing or upon default, is served upon the 
respondent, unless the order provides 
for a different period of payment. Civil 
penalties assessed pursuant to an order 
to pay issued upon consent are due and 
payable within the time specified 
therein. 

§ 308.118 Collection of penalties. 
The FDIC may collect any civil pen-

alty assessed pursuant to this subpart 
by agreement with the respondent, or 
the FDIC may bring an action against 
the respondent to recover the penalty 
amount in the appropriate United 
States district court. All penalties col-
lected under this section shall be paid 
over to the Treasury of the United 
States. 

Subpart F—Rules and Procedures 
Applicable to Proceedings for 
Involuntary Termination of In-
sured Status 

§ 308.119 Scope. 
(a) Involuntary termination of insur-

ance pursuant to section 8(a) of the 
FDIA. The rules and procedures in this 
subpart, subpart B of the Local Rules 
and the Uniform Rules shall apply to 
proceedings in connection with the in-
voluntary termination of the insured 
status of an insured bank depository 
institution or an insured branch of a 
foreign bank pursuant to section 8(a) of 
the FDIA (12 U.S.C. 1818(a)), except 
that the Uniform Rules and subpart B 

of the Local Rules shall not apply to 
the temporary suspension of insurance 
pursuant to section 8(a)(8) of the FDIA 
(12 U.S.C. 1818(a)(8)). 

(b) Involuntary termination of insur-
ance pursuant to section 8(p) of the Act. 
The rules and procedures in § 308.124 of 
this subpart F shall apply to pro-
ceedings in connection with the invol-
untary termination of the insured sta-
tus of an insured depository institution 
or an insured branch of a foreign bank 
pursuant to section 8(p) of the FDIA (12 
U.S.C. 1818(p)). The Uniform Rules 
shall not apply to proceedings under 
section 8(p) of the FDIA. 

§ 308.120 Grounds for termination of 
insurance. 

(a) General rule. The following are 
grounds for involuntary termination of 
insurance pursuant to section 8(a) of 
the FDIA: 

(1) An insured depository institution 
or its directors or trustees have en-
gaged or are engaging in unsafe or un-
sound practices in conducting the busi-
ness of such depository institution; 

(2) An insured depository institution 
is in an unsafe or unsound condition 
such that it should not continue oper-
ations as an insured depository institu-
tion; or 

(3) An insured depository institution 
or its directors or trustees have vio-
lated an applicable law, rule, regula-
tion, order, condition imposed in writ-
ing by the FDIC in connection with the 
granting of any application or other re-
quest by the insured depository insti-
tution or have violated any written 
agreement entered into between the in-
sured depository institution and the 
FDIC. 

(b) Extraterritorial acts of foreign 
banks. An act or practice committed 
outside the United States by a foreign 
bank or its directors or trustees which 
would otherwise be a ground for termi-
nation of insured status under this sec-
tion shall be a ground for termination 
if the Board of Directors finds: 

(1) The act or practice has been, is, or 
is likely to be a cause of, or carried on 
in connection with or in furtherance of, 
an act or practice committed within 
any state, territory, or possession of 
the United States or the District of Co-
lumbia that, in and of itself, would be 
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an appropriate basis for action by the 
FDIC; or 

(2) The act or practice committed 
outside the United States, if proven, 
would adversely affect the insurance 
risk of the FDIC. 

(c) Failure of foreign bank to secure re-
moval of personnel. The failure of a for-
eign bank to comply with any order of 
removal or prohibition issued by the 
Board of Directors or the failure of any 
person associated with a foreign bank 
to appear promptly as a party to a pro-
ceeding pursuant to section 8(e) of the 
FDIA (12 U.S.C. 1818(e)), shall be a 
ground for termination of insurance of 
deposits in any branch of the bank. 

§ 308.121 Notification to primary regu-
lator. 

(a) Service of notification. (1) Upon a 
determination by the Board of Direc-
tors or its designee pursuant to § 308.120 
of an unsafe or unsound practice or 
condition or of a violation, a notifica-
tion shall be served upon the appro-
priate Federal banking agency of the 
insured depository institution, or the 
State banking supervisor if the FDIC is 
the appropriate Federal banking agen-
cy. 

The notification shall be served not 
less than 30 days before the Notice of 
Intent to Terminate Insured Status re-
quired by section 8(a)(2)(B) of the FDIA 
(12 U.S.C. 1818(a)(2)(B)), and § 308.122, 
except that this period for notification 
may be reduced or eliminated with the 
agreement of the appropriate Federal 
banking agency. 

(2) Appropriate Federal banking agency 
shall have the meaning given that term 
in section 3(q) of the FDIA (12 U.S.C. 
1813(q)), and shall be the OCC in the 
case of a national bank, a District 
bank or an insured Federal branch of a 
foreign bank; the FDIC in the case of 
an insured nonmember bank, including 
an insured State branch of a foreign 
bank; the Board of Governors in the 
case of a state member bank; or the 
OTS in the case of an insured Federal 
or state savings association. 

(3) In the case of a state nonmember 
bank, insured Federal branch of a for-
eign bank, or state member bank, in 
addition to service of the notification 
upon the appropriate Federal banking 
agency, a copy of the notification shall 

be sent to the appropriate State bank-
ing supervisor. 

(4) In instances in which a Tem-
porary Order Suspending Insurance is 
issued pursuant to section 8(a)(8) of the 
FDIA (12 U.S.C. 1818(a)(8)), the notifica-
tion may be served concurrently with 
such order. 

(b) Contents of notification. The notifi-
cation shall contain the FDIC’s deter-
mination, and the facts and cir-
cumstances upon which such deter-
mination is based, for the purpose of 
securing correction of such practice, 
condition, or violation. 

§ 308.122 Notice of intent to terminate. 
(a) If, after serving the notification 

under § 308.121, the Board of Directors 
determines that any unsafe or unsound 
practices, condition, or violation, spec-
ified in the notification, requires the 
termination of the insured status of 
the insured depository institution, the 
Board of Directors or its designee, if it 
determines to proceed further, shall 
cause to be served upon the insured de-
pository institution a notice of its in-
tention to terminate insured status not 
less than 30 days after service of the 
notification, unless a shorter time pe-
riod has been agreed upon by the ap-
propriate Federal banking agency. 

(b) The Board of Directors or its des-
ignee shall cause a copy of the notice 
to be sent to the appropriate Federal 
banking agency and to the appropriate 
state banking supervisor, if any. 

§ 308.123 Notice to depositors. 
If the Board of Directors enters an 

order terminating the insured status of 
an insured depository institution or 
branch, the insured depository institu-
tion shall, on the day that order be-
comes final, or on such other day as 
that order prescribes, mail a notifica-
tion of termination of insured status to 
each depositor at the depositor’s last 
address of record on the books of the 
insured depository institution or 
branch. The insured depository institu-
tion shall also publish the notification 
in two issues of a local newspaper of 
general circulation and shall furnish 
the FDIC with proof of such publica-
tions. The notification to depositors 
shall include information provided in 
substantially the following form: 
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Notice 

(Date)__________. 
1. The status of the __________, as an (in-

sured depository institution) (insured 
branch) under the provisions of the Federal 
Deposit Insurance Act, will terminate as of 
the close of business on the ________ day 
of____________, 19____. 

2. Any deposits made by you after that 
date, either new deposits or additions to ex-
isting deposits, will not be insured by the 
Federal Deposit Insurance Corporation. 

3. Insured deposits in the (depository insti-
tution) (branch) on the ________ day 
of____________, 19____, will continue to be in-
sured, as provided by Federal Deposit Insur-
ance Act, for 2 years after the close of busi-
ness on the ________ day of ____________, 
19____. Provided, however, that any with-
drawals after the close of business on the 
________ day of ____________, 19____, will re-
duce the insurance coverage by the amount 
of such withdrawals. 
llllllllllllllllllllllll

(Name of (depository institution or branch) 
llllllllllllllllllllllll

(Address) 

The notification may include any additional 
information the depository institution 
deems advisable, provided that the informa-
tion required by this section shall be set 
forth in a conspicuous manner on the first 
page of the notification. 

§ 308.124 Involuntary termination of 
insured status for failure to receive 
deposits. 

(a) Notice to show cause. When the 
Board of Directors or its designee has 
evidence that an insured depository in-
stitution is not engaged in the business 
of receiving deposits, other than trust 
funds, the Board of Directors or its des-
ignee shall give written notice of this 
evidence to the depository institution 
and shall direct the depository institu-
tion to show cause why its insured sta-
tus should not be terminated under the 
provisions of section 8(p) of the FDIA 
(12 U.S.C. 1818(p)). The insured deposi-
tory institution shall have 30 days 
after receipt of the notice, or such 
longer period as is prescribed in the no-
tice, to submit affidavits, other written 
proof, and any legal arguments that it 
is engaged in the business of receiving 
deposits other than trust funds. 

(b) Notice of termination date. If, upon 
consideration of the affidavits, other 
written proof, and legal arguments, the 
Board of Directors determines that the 
depository institution is not engaged 

in the business of receiving deposits, 
other than trust funds, the finding 
shall be conclusive and the Board of Di-
rectors shall notify the depository in-
stitution that its insured status will 
terminate at the expiration of the first 
full semiannual assessment period fol-
lowing issuance of that notification. 

(c) Notification to depositors of termi-
nation of insured status. Within the time 
specified by the Board of Directors and 
prior to the date of termination of its 
insured status, the depository institu-
tion shall mail a notification of termi-
nation of insured status to each deposi-
tor at the depositor’s last address of 
record on the books of the depository 
institution. The depository institution 
shall also publish the notification in 
two issues of a local newspaper of gen-
eral circulation and shall furnish the 
FDIC with proof of such publications. 
The notification to depositors shall in-
clude information provided in substan-
tially the following form: 

Notice 

(Date)__________. 
The status of the __________, as an (insured 

depository institution) (insured branch) 
under the Federal Deposit Insurance Act, 
will terminate on the ________ day 
of____________, 19____, and its deposits will 
thereupon cease to be insured. 
llllllllllllllllllllllll

(Name of depository institution or branch) 
llllllllllllllllllllllll

(Address) 

The notification may include any addi-
tional information the depository in-
stitution deems advisable, provided 
that the information required by this 
section shall be set forth in a con-
spicuous manner on the first page of 
the notification. 

§ 308.125 Temporary suspension of de-
posit insurance. 

(a) If, while an action is pending 
under section 8(a)(2) of the FDIA (12 
U.S.C. 1818(a)(2)), the Board of Direc-
tors, after consultation with the appro-
priate Federal banking agency, finds 
that an insured depository institution 
(other than a special supervisory asso-
ciation to which § 308.126 of this subpart 
applies) has no tangible capital under 
the capital guidelines or regulations of 
the appropriate Federal banking agen-
cy, the Board of Directors may issue a 
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Temporary Order Suspending Deposit 
Insurance, pending completion of the 
proceedings under section 8(a)(2) of the 
FDIA (12 U.S.C. 1818(a)(2)). 

(b) The temporary order shall be 
served upon the insured institution and 
a copy sent to the appropriate Federal 
banking agency and to the appropriate 
State banking supervisor. 

(c) The temporary order shall become 
effective ten days from the date of 
service upon the insured depository in-
stitution. Unless set aside, limited, or 
suspended in proceedings under section 
8(a)(8)(D) of the FDIA (12 U.S.C. 1818 
(a)(8)(D)), the temporary order shall re-
main effective and enforceable until an 
order terminating the insured status of 
the institution is entered by the Board 
of Directors and becomes final, or the 
Board of Directors dismisses the pro-
ceedings. 

(d) Notification to depositors of suspen-
sion of insured status. Within the time 
specified by the Board of Directors and 
prior to the suspension of insured sta-
tus, the depository institution shall 
mail a notification of suspension of in-
sured status to each depositor at the 
depositor’s last address of record on 
the books of the depository institution. 
The depository institution shall also 
publish the notification in two issues 
of a local newspaper of general circula-
tion and shall furnish the FDIC with 
proof of such publications. The notifi-
cation to depositors shall include infor-
mation provided in substantially the 
following form: 

Notice 

(Date)____________. 
1. The status of the __________, as an (in-

sured depository institution) (insured 
branch) under the provisions of the Federal 
Deposit Insurance Act, will be suspended as 
of the close of business on the ________ day of 
____________, 19____, pending the completion 
of administrative proceedings under section 
8(a) of the Federal Deposit Insurance Act. 

2. Any deposits made by you after that 
date, either new deposits or additions to ex-
isting deposits, will not be insured by the 
Federal Deposit Insurance Corporation. 

3. Insured deposits in the (depository insti-
tution) (branch) on the ________ day of 
____________, 19____, will continue to be in-
sured for ____________ after the close of busi-
ness on the__________ day of __________, 19____. 
Provided, however, that any withdrawals 
after the close of business on the ________ day 
of____________, 19____, will reduce the insur-

ance coverage by the amount of such with-
drawals. 
llllllllllllllllllllllll

(Name of depository institution or branch) 
llllllllllllllllllllllll

(Address) 

The notification may include any addi-
tional information the depository in-
stitution deems advisable, provided 
that the information required by this 
section shall be set forth in a con-
spicuous manner on the first page of 
the notification. 

§ 308.126 Special supervisory associa-
tions. 

If the Board of Directors finds that a 
savings association is a special super-
visory association under the provisions 
of section 8(a)(8)(B) of the FDIA (12 
U.S.C. 1818(a)(8)(B)) for purposes of 
temporary suspension of insured sta-
tus, the Board of Directors shall serve 
upon the association its findings with 
regard to the determination that the 
capital of the association, as computed 
using applicable accounting standards, 
has suffered a material decline; that 
such association or its directors or offi-
cers, is engaging in an unsafe or un-
sound practice in conducting the busi-
ness of the association; that such asso-
ciation is in an unsafe or unsound con-
dition to continue operating as an in-
sured association; or that such associa-
tion or its directors or officers, has vio-
lated any law, rule, regulation, order, 
condition imposed in writing by any 
Federal banking agency, or any writ-
ten agreement, or that the association 
failed to enter into a capital improve-
ment plan acceptable to the Corpora-
tion prior to January, 1990. 

Subpart G—Rules and Procedures 
Applicable to Proceedings 
Relating to Cease-and-Desist 
Orders 

§ 308.127 Scope. 
(a) Cease-and-desist proceedings under 

sections 8 and 50 of the FDIA. The rules 
and procedures of this subpart, subpart 
B of the Local Rules and the Uniform 
Rules shall apply to proceedings to 
order an insured nonmember bank or 
an institution-affiliated party to cease 
and desist from practices and viola-
tions described in section 8(b) of the 
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FDIA, 12 U.S.C. 1818(b), and section 50 
of the FDIA, 12 U.S.C. 1831aa. 

(b) Proceedings under the Securities Ex-
change Act of 1934. (1) The rules and 
procedures of this subpart, subpart B of 
the Local Rules and the Uniform Rules 
shall apply to proceedings by the Board 
of Directors to order a municipal secu-
rities dealer to cease and desist from 
any violation of law or regulation spec-
ified in section 15B(c)(5) of the Securi-
ties Exchange Act, as amended (15 
U.S.C. 78o–4(c)(5)) where the municipal 
securities dealer is an insured non-
member bank or a subsidiary thereof. 

(2) The rules and procedures of this 
subpart, subpart B of the Local Rules 
and the Uniform Rules shall apply to 
proceedings by the Board of Directors 
to order a clearing agency or transfer 
agent to cease and desist from failure 
to comply with the applicable provi-
sions of section 17, 17A and 19 of the Se-
curities Exchange Act of 1934, as 
amended (15 U.S.C. 78q, 78q-l, 78s), and 
the applicable rules and regulations 
thereunder, where the clearing agency 
or transfer agent is an insured non-
member bank or a subsidiary thereof. 

[56 FR 37975, Aug. 9, 1991, as amended at 64 
FR 62100, Nov. 16, 1999; 72 FR 67235, Nov. 28, 
2007] 

§ 308.128 Grounds for cease-and-desist 
orders. 

(a) General rule. The Board of Direc-
tors or its designee may issue and have 
served upon any insured nonmember 
bank or an institution-affiliated party 
a notice, as set forth in § 308.18 of the 
Uniform Rules for practices and viola-
tions as described in § 308.127. 

(b) Extraterritorial acts of foreign 
banks. An act, violation or practice 
committed outside the United States 
by a foreign bank or an institution-af-
filiated party that would otherwise be 
a ground for issuing a cease-and-desist 
order under paragraph (a) of this sec-
tion or a temporary cease-and-desist 
order under § 308.131 of this subpart, 
shall be a ground for an order if the 
Board of Directors or its designee finds 
that: 

(1) The act, violation or practice has 
been, is, or is likely to be a cause of, or 
carried on in connection with or in fur-
therance of, an act, violation or prac-
tice committed within any state, terri-

tory, or possession of the United States 
or the District of Columbia which act, 
violation or practice, in and of itself, 
would be an appropriate basis for ac-
tion by the FDIC; or 

(2) The act, violation or practice, if 
proven, would adversely affect the in-
surance risk of the FDIC. 

§ 308.129 Notice to state supervisory 
authority. 

The Board of Directors or its des-
ignee shall give the appropriate state 
supervisory authority notification of 
its intent to institute a proceeding pur-
suant to subpart G of this part, and the 
grounds thereof. Any proceedings shall 
be conducted according to subpart G of 
this part, unless, within the time pe-
riod specified in such notification, the 
state supervisory authority has ef-
fected satisfactory corrective action. 
No insured institution or other party 
who is the subject of any notice or 
order issued by the FDIC under this 
section shall have standing to raise the 
requirements of this subpart as 
grounds for attacking the validity of 
any such notice or order. 

§ 308.130 Effective date of order and 
service on bank. 

(a) Effective date. A cease-and-desist 
order issued by the Board of Directors 
after a hearing, and a cease-and-desist 
order issued based upon a default, shall 
become effective at the expiration of 30 
days after the service of the order upon 
the bank or its official. A cease-and-de-
sist order issued upon consent shall be-
come effective at the time specified 
therein. All cease-and-desist orders 
shall remain effective and enforceable, 
except to the extent they are stayed, 
modified, terminated, or set aside by 
the Board of Directors or its designee 
or by a reviewing court. 

(b) Service on banks. In cases where 
the bank is not the respondent, the 
cease-and-desist order shall also be 
served upon the bank. 

§ 308.131 Temporary cease-and-desist 
order. 

(a) Issuance. (1) When the Board of 
Directors or its designee determines 
that the violation, or the unsafe or un-
sound practice, as specified in the no-
tice, or the continuation thereof, is 
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likely to cause insolvency or signifi-
cant dissipation of assets or earnings of 
the bank, or is likely to weaken the 
condition of the bank or otherwise 
prejudice the interests of its depositors 
prior to the completion of the pro-
ceedings under section 8(b) of the FDIA 
(12 U.S.C. 1818(b)) and § 308.128 of this 
subpart, the Board of Directors or its 
designee may issue a temporary order 
requiring the bank or an institution-af-
filiated party to immediately cease and 
desist from any such violation, prac-
tice or to take affirmative action to 
prevent such insolvency, dissipation, 
condition or prejudice pending comple-
tion of the proceedings under section 
8(b) of the FDIA (12 U.S.C. 1818(b)). 

(2) When the Board of Directors or its 
designee issues a Notice of charges pur-
suant to 12 U.S.C. 1818(b)(1) which 
specifies on the basis of particular 
facts and circumstances that a bank’s 
books and records are so incomplete or 
inaccurate that the FDIC is unable, 
through the normal supervisory proc-
ess, to determine the financial condi-
tion of the bank or the details or pur-
pose of any transaction or transactions 
that may have a material effect on the 
financial condition of the bank, then 
the Board of Directors or its designee 
may issue a temporary order requiring: 

(i) The cessation of any activity or 
practice which gave rise, whether in 
whole or in part, to the incomplete or 
inaccurate state of the books or 
records; or 

(ii) Affirmative action to restore 
such books or records to a complete 
and accurate state, until the comple-
tion of the proceedings under section 
8(b) of the FDIA (12 U.S.C. 1818(b)). 

(3) The temporary order shall be 
served upon the bank or the institu-
tion-affiliated party named therein and 
shall also be served upon the bank in 
the case where the temporary order ap-
plies only to an institution-affiliated 
party. 

(b) Effective date. A temporary order 
shall become effective when served 
upon the bank or the institution-affili-
ated party. Unless the temporary order 
is set aside, limited, or suspended by a 
court in proceedings authorized under 
section 8(c)(2) of the FDIA (12 U.S.C. 
1818(c)(2)), the temporary order shall 
remain effective and enforceable pend-

ing completion of administrative pro-
ceedings pursuant to section 8(b) of the 
FDIA (12 U.S.C. 1818(b)) and entry of an 
order which has become final, or with 
respect to paragraph (a)(2) of this sec-
tion the FDIC determines by examina-
tion or otherwise that the bank’s books 
and records are accurate and reflect 
the financial condition of the bank. 

(c) Uniform Rules do not apply. The 
Uniform Rules and subpart B of the 
Local Rules shall not apply to the 
issuance of temporary orders under 
this section. 

Subpart H—Rules and Procedures 
Applicable to Proceedings 
Relating to Assessment and 
Collection of Civil Money 
Penalties for Violation of 
Cease-and-Desist Orders and 
of Certain Federal Statutes, In-
cluding Call Report Penalties 

§ 308.132 Assessment of penalties. 

(a) Scope. The rules and procedures of 
this subpart, subpart B of the Local 
Rules, and the Uniform Rules shall 
apply to proceedings to assess and col-
lect civil money penalties. 

(b) Relevant considerations. In deter-
mining the amount of the civil penalty 
to be assessed, the Board of Directors 
or its designee shall consider the finan-
cial resources and good faith of the in-
stitution or official, the gravity of the 
violation, the history of previous viola-
tions, and any such other matters as 
justice may require. 

(c) Authority of the Board of Directors. 
The Board of Directors or its designee 
may assess civil money penalties under 
section 8(i) of the FDIA (12 U.S.C. 
1818(i)), and § 308.1(e) of the Uniform 
Rules (this part). 

(d) Maximum civil money penalty 
amounts. Under the Federal Civil Pen-
alties Inflation Adjustment Act Im-
provements Act of 2015, the Board of 
Directors or its designee may assess 
civil money penalties in the maximum 
amounts using the following frame-
work: 

(1) Statutory formula to calculate infla-
tion adjustments. The FDIC is required 
by statute to annually adjust for infla-
tion the maximum amount of each 



105 

Federal Deposit Insurance Corporation § 308.132 

civil money penalty within its jurisdic-
tion to administer. The inflation ad-
justment is calculated by multiplying 
the maximum dollar amount of the 
civil money penalty for the previous 
calendar year by the cost-of-living in-
flation adjustment multiplier provided 
annually by the Office of Management 
and Budget and rounding the total to 
the nearest dollar. 

(2) Notice of inflation adjustments. By 
January 15 of each calendar year, the 
FDIC will publish notice in the FED-
ERAL REGISTER of the maximum pen-
alties that may be assessed after each 
January 15, based on the formula in 
paragraph (d)(1) of this section, for con-
duct occurring on or after November 2, 
2015. 

(e) Civil money penalties for violations 
of 12 U.S.C. 1464(v) and 12 U.S.C. 
1817(a)—(1) Late filing—Tier One pen-
alties. Where an institution fails to 
make or publish its Report of Condi-
tion and Income (Call Report) within 
the appropriate time periods, but 
where the institution maintains proce-
dures in place reasonably adapted to 
avoid inadvertent error and the late fil-
ing occurred unintentionally and as a 
result of such error, or where the insti-
tution inadvertently transmitted a 
Call Report that is minimally late, the 
Board of Directors or its designee may 
assess a Tier One civil money penalty. 
The amount of such a penalty shall not 
exceed the maximum amount cal-
culated and published annually in the 
FEDERAL REGISTER under paragraph 
(d)(2) of this section. Such a penalty 
may be assessed for each day that the 
violation continues. 

(i) First offense. Generally, in such 
cases, the amount assessed shall be an 
amount calculated and published annu-
ally in the FEDERAL REGISTER under 
paragraph (d)(2) of this section. The 
FEDERAL REGISTER notice will contain 
a presumptive penalty amount per day 
for each of the first 15 days for which 
the failure continues, and a presump-
tive amount per day for each subse-
quent days the failure continues, be-
ginning on the 16th day. The annual 
FEDERAL REGISTER notice will also pro-
vide penalty amounts that generally 
may be assessed for institutions with 
less than $25,000,000 in assets. 

(ii) Subsequent offense. The FDIC will 
calculate and publish in the FEDERAL 
REGISTER a presumptive daily Tier One 
penalty to be imposed where an insti-
tution has been delinquent in making 
or publishing its Call Report within the 
preceding five quarters. The published 
penalty shall identify the amount that 
will generally be imposed per day for 
each of the first 15 days for which the 
failure continues, and the amount that 
will generally be imposed per day for 
each subsequent day the failure con-
tinues, beginning on the 16th day. The 
annual FEDERAL REGISTER notice will 
also provide penalty amounts that gen-
erally may be assessed for institutions 
with less than $25,000,000 in assets. 

(iii) Lengthy or repeated violations. 
The amounts set forth in this para-
graph (e)(1) will be assessed on a case- 
by-case basis where the amount of time 
of the institution’s delinquency is 
lengthy or the institution has been de-
linquent repeatedly in making or pub-
lishing its Call Reports. 

(iv) Waiver. Absent extraordinary cir-
cumstances outside the control of the 
institution, penalties assessed for late 
filing shall not be waived. 

(2) Late-filing—Tier Two penalties. 
Where an institution fails to make or 
publish its Call Report within the ap-
propriate time period, the Board of Di-
rectors or its designee may assess a 
Tier Two civil money penalty for each 
day the failure continues. The amount 
of such a penalty will not exceed the 
maximum amount calculated and pub-
lished annually in the FEDERAL REG-
ISTER under paragraph (d)(2) of this sec-
tion. 

(3) False or misleading reports or infor-
mation—(i) Tier One penalties. In cases 
in which an institution submits or pub-
lishes any false or misleading Call Re-
port or information, the Board of Di-
rectors or its designee may assess a 
Tier One civil money penalty for each 
day the information is not corrected, 
where the institution maintains proce-
dures in place reasonably adapted to 
avoid inadvertent error and the viola-
tion occurred unintentionally and as a 
result of such error, or where the insti-
tution inadvertently transmits a Call 
Report or information that is false or 
misleading. The amount of such a pen-
alty will not exceed the maximum 
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amount calculated and published annu-
ally in the FEDERAL REGISTER under 
paragraph (d)(2) of this section. 

(ii) Tier Two penalties. Where an insti-
tution submits or publishes any false 
or misleading Call Report or other in-
formation, the Board of Directors or its 
designee may assess a Tier Two civil 
money penalty for each day the infor-
mation is not corrected. The amount of 
such a penalty will not exceed the max-
imum amount calculated and published 
annually in the FEDERAL REGISTER 
under paragraph (d)(2) of this section. 

(iii) Tier Three penalties. Where an in-
stitution knowingly or with reckless 
disregard for the accuracy of any Call 
Report or information submits or pub-
lishes any false or misleading Call Re-
port or other information, the Board of 
Directors or its designee may assess a 
Tier Three civil money penalty for 
each day the information is not cor-
rected. The penalty shall not exceed 
the lesser of 1 percent of the institu-
tion’s total assets per day or the 
amount calculated and published annu-
ally in the FEDERAL REGISTER under 
paragraph (d)(2) of this section. 

(4) Mitigating factors. The amounts set 
forth in paragraphs (e)(1) through (e)(3) 
of this section may be reduced based 
upon the factors set forth in paragraph 
(b) of this section. 

[77 FR 74577, Dec. 17, 2012, as amended at 81 
FR 42239, June 29, 2016; 81 FR 95416, Dec. 28, 
2016; 83 FR 1522, Jan. 12, 2018; 83 FR 61114, 
Nov. 28, 2018] 

§ 308.133 Effective date of, and pay-
ment under, an order to pay. 

(a) Effective date. (1) Unless otherwise 
provided in the Notice, except in situa-
tions covered by paragraph (a)(2) of 
this section, civil penalties assessed 
pursuant to this subpart are due and 
payable 60 days after the Notice is 
served upon the respondent. 

(2) If the respondent both requests a 
hearing and serves an answer, civil 
penalties assessed pursuant to this sub-
part are due and payable 60 days after 
an order to pay, issued after the hear-
ing or upon default, is served upon the 
respondent, unless the order provides 
for a different period of payment. Civil 
penalties assessed pursuant to an order 
to pay issued upon consent are due and 

payable within the time specified 
therein. 

(b) Payment. All penalties collected 
under this section shall be paid over to 
the Treasury of the United States. 

Subpart I—Rules and Procedures 
for Imposition of Sanctions 
Upon Municipal Securities 
Dealers or Persons Associated 
With Them and Clearing 
Agencies or Transfer Agents 

§ 308.134 Scope. 
The rules and procedures in this sub-

part, subpart B of the Local Rules and 
the Uniform Rules shall apply to pro-
ceedings by the Board of Directors or 
its designee: 

(a) To censure, limit the activities of, 
suspend, or revoke the registration of, 
any municipal securities dealer for 
which the FDIC is the appropriate reg-
ulatory agency; 

(b) To censure, suspend, or bar from 
being associated with such a municipal 
securities dealer, any person associated 
with such a municipal securities deal-
er; and 

(c) To deny registration, to censure 
limit the activities of, suspend, or re-
voke the registration of, any transfer 
agent or clearing agency for which the 
FDIC is the appropriate regulatory 
agency. This subpart and the Uniform 
Rules shall not apply to proceedings to 
postpone or suspend registration of a 
transfer agent or clearing agency pend-
ing final determination of denial or 
revocation of registration. 

§ 308.135 Grounds for imposition of 
sanctions. 

(a) Action under section 15(b)(4) of the 
Exchange Act. The Board of Directors 
or its designee may issue and have 
served upon any municipal securities 
dealer for which the FDIC is the appro-
priate regulatory agency, or any per-
son associated or seeking to become as-
sociated with a municipal securities 
dealer for which the FDIC is the appro-
priate regulatory agency, a written no-
tice of its intention to censure, limit 
the activities or functions or oper-
ations of, suspend, or revoke the reg-
istration of, such municipal securities 
dealer, or to censure, suspend, or bar 
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the person from being associated with 
the municipal securities dealer, when 
the Board of Directors or its designee 
determines: 

(1) That such municipal securities 
dealer or such person 

(i) Has committed any prohibited act 
or omitted any required act specified 
in subparagraph (A), (D), or (E) of sec-
tion 15(b)(4) of the Exchange Act, as 
amended (15 U.S.C. 78o); 

(ii) Has been convicted of any offense 
specified in section 15(b)(4)(B) of the 
Exchange Act within ten years of com-
mencement of proceedings under this 
subpart; or 

(iii) Is enjoined from any act, con-
duct, or practice specified in section 
15(b)(4)(C) of the Exchange Act; and 

(2) That it is in the public interest to 
impose any of the sanctions set forth 
in paragraph (a) of this section. 

(b) Action under sections 17 and 17A of 
the Exchange Act. The Board of Direc-
tors or its designee may issue, and 
have served upon any transfer agent or 
clearing agency for which the FDIC is 
the appropriate regulatory agency, a 
written Notice of its intention to deny 
registration to, censure, place limita-
tions on the activities or function or 
operations of, suspend, or revoke the 
registration of, the transfer agent or 
clearing agency, when the Board of Di-
rectors or its designee determines: 

(1) That the transfer agent or clear-
ing agency has willfully violated, or is 
unable to comply with, any applicable 
provision of section 17 or 17A of the Ex-
change Act, as amended, or any appli-
cable rule or regulation issued pursu-
ant thereto; and 

(2) That it is in the public interest to 
impose any of the sanctions set forth 
in paragraph (b) of this section. 

§ 308.136 Notice to and consultation 
with the Securities and Exchange 
Commission. 

Before initiating any proceedings 
under § 308.135, the FDIC shall: 

(a) Notify the Securities and Ex-
change Commission of the identity of 
the municipal securities dealer or asso-
ciated person against whom pro-
ceedings are to be initiated, and the 
nature of and basis for the proposed ac-
tion; and 

(b) Consult with the Commission con-
cerning the effect of the proposed ac-
tion on the protection of investors and 
the possibility of coordinating the ac-
tion with any proceeding by the Com-
mission against the municipal securi-
ties dealer or associated person. 

§ 308.137 Effective date of order impos-
ing sanctions. 

An order issued by the Board of Di-
rectors after a hearing or an order 
issued upon default shall become effec-
tive at the expiration of 30 days after 
the service of the order, except that an 
order of censure, denial, or revocation 
of registration is effective when served. 
An order issued upon consent shall be-
come effective at the time specified 
therein. All orders shall remain effec-
tive and enforceable except to the ex-
tent they are stayed, modified, termi-
nated, or set aside by the Board of Di-
rectors, its designee, or a reviewing 
court, provided that orders of suspen-
sion shall continue in effect no longer 
than 12 months. 

Subpart J—Rules and Procedures 
Relating to Exemption Pro-
ceedings Under Section 12(h) 
of the Securities Exchange 
Act of 1934 

§ 308.138 Scope. 
The rules and procedures of this sub-

part J shall apply to proceedings by 
the Board of Directors or its designee 
to exempt, in whole or in part, an 
issuer of securities from the provisions 
of sections 12(g), 13, 14(a), 14(c), 14(d), or 
14(f) of the Exchange Act, as amended 
(15 U.S.C. 781, 78m, 78n (a), (c) (d) or 
(f)), or to exempt an officer or a direc-
tor or beneficial owner of securities of 
such an issuer from the provisions of 
section 16 of the Exchange Act (15 
U.S.C. 78p). 

§ 308.139 Application for exemption. 
Any interested person may file a 

written application for an exemption 
under this subpart with the Adminis-
trative Officer, Federal Deposit Insur-
ance Corporation, 550 17th Street NW, 
Washington, DC 20429. The application 
shall specify the exemption sought and 
the reason therefor, and shall include a 
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statement indicating why the exemp-
tion would be consistent with the pub-
lic interest or the protection of inves-
tors. 

[86 FR 2249, Jan. 12, 2021] 

§ 308.140 Newspaper notice. 
(a) General rule. If the Board of Direc-

tors or its designee, in its sole discre-
tion, decides to further consider an ap-
plication for exemption, there shall be 
served upon the applicant instructions 
to publish one notification in a news-
paper of general circulation in the 
community where the main office of 
the issuer is located. The applicant 
shall furnish proof of such publication 
to the Administrative Officer or such 
other person as may be directed in the 
instructions. 

(b) Contents. The notification shall 
contain the name and address of the 
issuer and the name and title of the ap-
plicant, the exemption sought, a state-
ment that a hearing will be held, and a 
statement that within 30 days of publi-
cation of the newspaper notice, inter-
ested persons may submit to the FDIC 
written comments on the application 
for exemption and a written request for 
an opportunity to be heard. The ad-
dress of the FDIC must appear in the 
notice. 

[56 FR 37975, Aug. 9, 1991, as amended at 86 
FR 2249, Jan. 12, 2021] 

§ 308.141 Notice of hearing. 
Within ten days after expiration of 

the period for receipt of comments pur-
suant to § 308.140, the Administrative 
Officer shall serve upon the applicant 
and any person who has requested an 
opportunity to be heard written notifi-
cation indicating the place and time of 
the hearing. The hearing shall be held 
not later than 30 days after service of 
the notification of hearing. The notifi-
cation shall contain the name and ad-
dress of the presiding officer des-
ignated by the Administrative Officer 
and a statement of the matters to be 
considered. 

[86 FR 2249, Jan. 12, 2021] 

§ 308.142 Hearing. 
(a) Proceedings are informal. Formal 

rules of evidence, the adjudicative pro-
cedures of the APA (5 U.S.C. 554–557), 

the Uniform Rules and § 308.108 of sub-
part B of the Local Rules shall not 
apply to hearings under this subpart. 

(b) Hearing Procedure. (1) Parties to 
the hearing may appear personally or 
through counsel and shall have the 
right to introduce relevant and mate-
rial documents and to make an oral 
statement. 

(2) There shall be no discovery in pro-
ceeding under this subpart J. 

(3) The presiding officer shall have 
discretion to permit presentation of 
witnesses within specified time limits, 
provided that a list of witnesses is fur-
nished to the presiding officer prior to 
the hearing. Witnesses shall be sworn, 
unless otherwise directed by the pre-
siding officer. The presiding officer 
may ask questions of any witness and 
each party may cross-examine any wit-
ness presented by an opposing party. 

(4) The proceedings shall be on the 
record and the transcript shall be 
promptly submitted to the Board of Di-
rectors. The presiding officer shall 
make recommendations to the Board of 
Directors, unless the Board of Direc-
tors, in its sole discretion, directs oth-
erwise. 

§ 308.143 Decision of Board of Direc-
tors. 

Following submission of the hearing 
transcript to the Board of Directors, 
the Board of Directors may grant the 
exemption where it determines, by rea-
son of the number of public investors, 
the amount of trading interest in the 
securities, the nature and extent of the 
issuer’s activities, the issuer’s income 
or assets, or otherwise, that the exemp-
tion is consistent with the public inter-
est or the protection of investors. Any 
exemption shall be set forth in an order 
specifying the terms of the exemption, 
the person to whom it is granted, and 
the period for which it is granted. A 
copy of the order shall be served upon 
each party to the proceeding. 

Subpart K—Procedures Applica-
ble to Investigations Pursuant 
to Section 10(c) of the FDIA 

§ 308.144 Scope. 
The procedures of this subpart shall 

be followed when an investigation is in-
stituted and conducted in connection 
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with any open or failed insured deposi-
tory institution, any institutions mak-
ing application to become insured de-
pository institutions, and affiliates 
thereof, or with other types of inves-
tigations to determine compliance 
with applicable law and regulations, 
pursuant to section 10(c) of the FDIA 
(12 U.S.C. 1820(c)) or section 5(d)(1)(B) 
of HOLA (12 U.S.C. 1464(d)(1)(B)). The 
Uniform Rules and subpart B of the 
Local Rules shall not apply to inves-
tigations under this subpart. 

[80 FR 5013, Jan. 30, 2015] 

§ 308.145 Conduct of investigation. 
An investigation shall be initiated 

only upon issuance of an order by the 
Board of Directors; or by the General 
Counsel, the Director of the Division of 
Risk Management Supervision, the Di-
rector of the Division of Depositor and 
Consumer Protection, or their respec-
tive designees. The order shall indicate 
the purpose of the investigation and 
designate FDIC’s representative(s) to 
direct the conduct of the investigation. 
Upon application and for good cause 
shown, the persons who issue the order 
of investigation may limit, quash, 
modify, or withdraw it. Upon the con-
clusion of the investigation, an order of 
termination of the investigation shall 
be issued by the persons issuing the 
order of investigation. 

[80 FR 5013, Jan. 30, 2015] 

§ 308.146 Powers of person conducting 
investigation. 

The person designated to conduct the 
investigation shall have the power, 
among other things, to administer 
oaths and affirmations, to take and 
preserve testimony under oath, to issue 
subpoenas and subpoenas duces tecum 
and to apply for their enforcement to 
the United States District Court for 
the judicial district or the United 
States court in any territory in which 
the main office of the bank, institu-
tion, or affiliate is located or in which 
the witness resides or conducts busi-
ness. The person conducting the inves-
tigation may obtain the assistance of 
counsel or others from both within and 
outside the FDIC. The persons who 
issue the order of investigation may 
limit, quash, or modify any subpoena 

or subpoena duces tecum, upon applica-
tion and for good cause shown. The per-
son conducting an investigation may 
report to the Board of Directors any in-
stance where any attorney has engaged 
in contemptuous, dilatory, obstruc-
tionist, or contumacious conduct or 
has otherwise violated any provision of 
this part during the course of an inves-
tigation. The Board of Directors, upon 
motion of the person conducting the 
investigation, or on its own motion, 
may make a finding of contempt and 
may then summarily suspend, without 
a hearing, any attorney representing a 
witness from further participation in 
the investigation. 

[80 FR 5013, Jan. 30, 2015] 

§ 308.147 Investigations confidential. 

Investigations shall be confidential. 
Information and documents obtained 
by the FDIC in the course of such in-
vestigations shall not be disclosed, ex-
cept as provided in part 309 of this 
chapter and as otherwise required by 
law. 

[80 FR 5013, Jan. 30, 2015] 

§ 308.148 Rights of witnesses. 

In an investigation: 
(a) Any person compelled or re-

quested to furnish testimony, docu-
mentary evidence, or other informa-
tion, shall upon request be shown and 
provided with a copy of the order initi-
ating the proceeding; 

(b) Any person compelled or re-
quested to provide testimony as a wit-
ness or to furnish documentary evi-
dence may be represented by a counsel 
who meets the requirements of § 308.6 of 
the Uniform Rules. That counsel may 
be present and may: 

(1) Advise the witness before, during, 
and after such testimony; 

(2) Briefly question the witness at 
the conclusion of such testimony for 
clarification purposes; and 

(3) Make summary notes during such 
testimony solely for the use and ben-
efit of the witness; 

(c) All persons testifying shall be se-
questered. Such persons and their 
counsel shall not be present during the 
testimony of any other person, unless 
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permitted in the discretion of the per-
son conducting the investigation. Nei-
ther attorney(s) for the institution 
that is the subject of the investigation, 
nor attorney(s) for any other inter-
ested persons, shall have any right to 
be present during the testimony of any 
witness not personally represented by 
such attorney; 

(d) In cases of a perceived or actual 
conflict of interest arising out of an at-
torney’s or law firm’s representation of 
multiple witnesses, the person con-
ducting the investigation may require 
the attorney to comply with the provi-
sions of § 308.8 of the Uniform Rules; 
and 

(e) Witness fees shall be paid in ac-
cordance with § 308.14 of the Uniform 
Rules. 

[56 FR 37975, Aug. 9, 1991, as amended at 64 
FR 62100, Nov. 16, 1999; 80 FR 5013, Jan. 30, 
2015] 

§ 308.149 Service of subpoena. 

Service of a subpoena shall be accom-
plished in accordance with § 308.11 of 
the Uniform Rules. 

§ 308.150 Transcripts. 

(a) General rule. Transcripts of testi-
mony, if any, shall be recorded by an 
official reporter, or by any other per-
son or means designated by the person 
conducting the investigation. A wit-
ness may, solely for the use and benefit 
of the witness, obtain a copy of the 
transcript of his or her testimony at 
the conclusion of the investigation or, 
at the discretion of the person con-
ducting the investigation, at an earlier 
time, provided that the witness sub-
mits a written request for the tran-
script and the transcript is available. 
The witness requesting a copy of his or 
her testimony shall bear the cost 
thereof. 

(b) Subscription by witness. The tran-
script of testimony shall be subscribed 
by the witness, unless the person con-
ducting the investigation and the wit-
ness, by stipulation, have waived the 
signing, or the witness is ill, cannot be 
found, or has refused to sign. If the 
transcript of the testimony is not sub-
scribed by the witness, the official re-
porter taking the testimony shall cer-

tify that the transcript is a true and 
complete transcript of the testimony. 

[56 FR 37975, Aug. 9, 1991, as amended at 80 
FR 5013, Jan. 30, 2015] 

Subpart L—Procedures and Stand-
ards Applicable to a Notice 
of Change in Senior Executive 
Officer or Director Pursuant to 
Section 32 of the FDIA 

§ 308.151 Scope. 
The rules and procedures set forth in 

this subpart shall apply to the notice 
filed by a state nonmember bank pur-
suant to section 32 of the FDIA (12 
U.S.C. 1831i) and § 303.102 of this chapter 
for the consent of the FDIC to add or 
replace an individual on the Board of 
Directors, or to employ any individual 
as a senior executive officer, or change 
the responsibilities of any individual to 
a position of senior executive officer 
where: 

(a) The bank is not in compliance 
with all minimum capital require-
ments applicable to it as determined 
by the FDIC on the basis of such insti-
tution’s most recent report of condi-
tion or report of examination or in-
spection; 

(b) The bank is in a troubled condi-
tion as defined in § 303.101(c) of this 
chapter; or 

(c) The FDIC determines, in connec-
tion with the review of a capital res-
toration plan required under section 
38(e)(2) of the FDIA (12 U.S.C. 
1831o(e)(2)) or otherwise, that such 
prior notice is appropriate. 

[64 FR 62100, Nov. 16, 1999] 

§ 308.152 Grounds for disapproval of 
notice. 

The Board of Directors or its des-
ignee may issue a notice of disapproval 
with respect to a notice submitted by a 
state nonmember bank pursuant to 
section 32 of the FDIA (12 U.S.C. 1831i) 
where: 

(a) The competence, experience, char-
acter, or integrity of the individual 
with respect to whom such notice is 
submitted indicates that it would not 
be in the best interests of the deposi-
tors of the state nonmember bank to 
permit the individual to be employed 
by or associated with such bank; or 
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(b) The competence, experience, char-
acter, or integrity of the individual 
with respect to whom such notice is 
submitted indicates that it would not 
be in the best interests of the public to 
permit the individual to be employed 
by, or associated with, the state non-
member bank. 

[56 FR 37975, Aug. 9, 1991, as amended at 64 
FR 62101, Nov. 16, 1999] 

§ 308.153 Procedures where notice of 
disapproval issues pursuant to 
§ 303.103(c) of this chapter. 

(a) The Notice of Disapproval shall be 
served upon the insured state non-
member bank and the candidate for di-
rector or senior executive officer. The 
Notice of Disapproval shall: 

(1) Summarize or cite the relevant 
considerations specified in § 308.152; 

(2) Inform the individual and the 
bank that a request for review of the 
disapproval may be filed within fifteen 
days of receipt of the Notice of Dis-
approval; and 

(3) Specify that additional informa-
tion, if any, must be contained in the 
request for review. 

(b) The request for review must be 
filed at the appropriate regional office. 

(c) The request for review must be in 
writing and should: 

(1) Specify the reasons why the FDIC 
should reconsider its disapproval; and 

(2) Set forth relevant, substantive 
and material documents, if any, that 
for good cause were not previously set 
forth in the notice required to be filed 
pursuant to section 32 of the FDIA (12 
U.S.C. 1831i). 

[56 FR 37975, Aug. 9, 1991, as amended at 64 
FR 62101, Nov. 16, 1999] 

§ 308.154 Decision on review. 
(a) Within 30 days of receipt of the re-

quest for review, the Board of Directors 
or its designee, shall notify the bank 
and/or the individual filing the recon-
sideration (hereafter ‘‘petitioner’’) of 
the FDIC’s decision on review. 

(b) If the decision is to grant the re-
view and approve the notice, the bank 
and the individual involved shall be so 
notified. 

(c) A denial of the request for review 
pursuant to section 32 of the FDIA 
shall: 

(1) Inform the petitioner that a writ-
ten request for a hearing, stating the 
relief desired and the grounds there-
fore, may be filed with the Administra-
tive Officer within 15 days after the re-
ceipt of the denial; and 

(2) Summarize or cite the relevant 
considerations specified in § 308.152. 

(d) If a decision is not rendered with-
in 30 days, the petitioner may file a re-
quest for a hearing within fifteen days 
from the date of expiration. 

[56 FR 37975, Aug. 9, 1991, as amended at 86 
FR 2249, Jan. 12, 2021] 

§ 308.155 Hearing. 

(a) Hearing dates. The Administrative 
Officer shall order a hearing to be com-
menced within 30 days after receipt of 
a request for a hearing filed pursuant 
to § 308.154. Upon request of the peti-
tioner or the FDIC, the presiding offi-
cer or the Administrative Officer may 
order a later hearing date. 

(b) Burden of proof. The ultimate bur-
den of proof shall be upon the can-
didate for director or senior executive 
officer. The burden of going forward 
with a prima facie case shall be upon 
the FDIC. 

(c) Hearing procedure. (1) The hearing 
shall be held in Washington, DC or at 
another designated place, before a pre-
siding officer designated by the Admin-
istrative Officer. 

(2) The provisions of §§ 308.6 through 
308.12, 308.16, and 308.21 of the Uniform 
Rules and §§ 308.101 through 308.102, and 
308.104 through 308.106 of subpart B of 
the Local Rules shall apply to hearings 
held pursuant to this subpart. 

(3) The petitioner may appear at the 
hearing and shall have the right to in-
troduce relevant and material docu-
ments and make an oral presentation. 
Members of the FDIC enforcement staff 
may attend the hearing and participate 
as representatives of the FDIC enforce-
ment staff. 

(4) There shall be no discovery in pro-
ceedings under this subpart. 

(5) At the discretion of the presiding 
officer, witnesses may be presented 
within specified time limits, provided 
that a list of witnesses is furnished to 
the presiding officer and to all other 
parties prior to the hearing. Witnesses 
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shall be sworn, unless otherwise di-
rected by the presiding officer. The pre-
siding officer may ask questions of any 
witness. Each party shall have the op-
portunity to cross-examine any witness 
presented by an opposing party. The 
transcript of the proceedings shall be 
furnished, upon request and payment of 
the cost thereof, to the petitioner af-
forded the hearing. 

(6) In the course of or in connection 
with any hearing under paragraph (c) 
of this section the presiding officer 
shall have the power to administer 
oaths and affirmations, to take or 
cause to be taken depositions of un-
available witnesses, and to issue, re-
voke, quash, or modify subpoenas and 
subpoenas duces tecum. Where the 
presentation of witnesses is permitted, 
the presiding officer may require the 
attendance of witnesses from any 
state, territory, or other place subject 
to the jurisdiction of the United States 
at any location where the proceeding is 
being conducted. Witness fees shall be 
paid in accordance with § 308.14 of the 
Uniform Rules. 

(7) Upon the request of the applicant 
afforded the hearing, or the members of 
the FDIC enforcement staff, the record 
shall remain open for five business 
days following the hearing for the par-
ties to make additional submissions to 
the record. 

(8) The presiding officer shall make 
recommendations to the Board of Di-
rectors or its designee, where possible, 
within fifteen days after the last day 
for the parties to submit additions to 
the record. 

(9) The presiding officer shall forward 
his or her recommendation to the Ad-
ministrative Officer who shall prompt-
ly certify the entire record, including 
the recommendation to the Board of 
Directors or its designee. The Adminis-
trative Officer’s certification shall 
close the record. 

(d) Written submissions in lieu of hear-
ing. The petitioner may in writing 
waive a hearing and elect to have the 
matter determined on the basis of writ-
ten submissions. 

(e) Failure to request or appear at hear-
ing. Failure to request a hearing shall 
constitute a waiver of the opportunity 
for a hearing. Failure to appear at a 
hearing in person or through an au-

thorized representative shall con-
stitute a waiver of hearing. If a hearing 
is waived, the order shall be final and 
unappealable, and shall remain in full 
force and effect. 

(f) Decision by Board of Directors or its 
designee. Within 45 days following the 
Administrative Officer’s certification 
of the record to the Board of Directors 
or its designee, the Board of Directors 
or its designee shall notify the affected 
individual whether the denial of the 
notice will be continued, terminated, 
or otherwise modified. The notification 
shall state the basis for any decision of 
the Board of Directors or its designee 
that is adverse to the petitioner. The 
Board of Directors or its designee shall 
promptly rescind or modify the denial 
where the decision is favorable to the 
petitioner. 

[56 FR 37975, Aug. 9, 1991, as amended at 64 
FR 62101, Nov. 16, 1999; 86 FR 2249, Jan. 12, 
2021] 

Subpart M—Procedures Applica-
ble to the Request for and 
Conduct of a Hearing (or the 
Request for Written Submis-
sions in Lieu of a Hearing) 
After Denial of an Application 
Under Section 19 of the Fed-
eral Deposit Insurance Act 

SOURCE: 85 FR 51323, Aug. 20, 2020, unless 
otherwise noted. 

§ 308.156 Scope. 

The rules and procedures set forth in 
this subpart will apply to an applica-
tion filed under section 19 of the FDI 
Act, 12 U.S.C. 1829 (section 19), and 12 
CFR part 303, subpart L, by an insured 
depository institution (IDI), depository 
institution holding company, or an in-
dividual (any of which could be termed 
an applicant). Section 19 states that if 
an individual has been convicted of any 
criminal offense involving dishonesty, 
a breach of trust, or money laundering, 
or who has agreed to enter into a pre-
trial diversion or similar program in 
connection with the prosecution of 
such offense, the individual must seek 
the prior written consent of the FDIC 
to: become or continue as an institu-
tion-affiliated party (IAP) with respect 
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to an IDI; own or control directly or in-
directly an IDI; or participate directly 
or indirectly in any manner in the con-
duct of the affairs of an IDI. This sub-
part will apply only after such applica-
tion has been denied under 12 CFR part 
303, subpart L. 

[89 FR 64366, Aug. 7, 2024] 

§ 308.157 Denial of applications. 

If an application is denied under 12 
CFR part 303, subpart L, then the appli-
cant may request a hearing (or request 
a written submission in lieu of a hear-
ing) under this subpart M. The appli-
cant will have 60 days after the date of 
the denial to file a written request 
with the Administrative Officer. In the 
request, the applicant must state the 
relief desired, the grounds supporting 
the request for relief, and provide any 
supporting evidence that the applicant 
believes is responsive to the grounds 
for the denial. 

[89 FR 64366, Aug. 7, 2024] 

§ 308.158 Hearings. 

(a) Hearing dates. The Administrative 
Officer shall order a hearing to be com-
menced within 60 days after receipt of 
a request for hearing on an application 
filed under § 308.157. Upon the request 
of the applicant or FDIC enforcement 
counsel, the presiding officer or the Ad-
ministrative Officer may order a later 
hearing date. 

(b) Burden of proof. The burden of 
going forward with a prima facie case 
will be upon the FDIC. The ultimate 
burden of proof will be upon the appli-
cant seeking the FDIC’s consent for an 
individual to become or continue as an 
IAP with respect to an IDI, own or con-
trol directly or indirectly an IDI, or 
otherwise participate directly or indi-
rectly in any manner in the conduct of 
the affairs of an IDI. 

(c) Hearing procedure. (1) The hearing 
shall be held in Washington, DC, or at 
another designated place, before a pre-
siding officer designated by the Admin-
istrative Officer. 

(2) The provisions of §§ 308.6 through 
308.12, 308.16, and 308.21 of the Uniform 
Rules (subpart A of this part) and 
§§ 308.101, 308.102, and 308.104 through 
308.106 the Local Rules (subpart B of 

this part) shall apply to hearings held 
under this subpart. 

(3) The applicant may appear at the 
hearing and shall have the right to in-
troduce relevant and material docu-
ments and oral argument. Members of 
the FDIC enforcement staff may attend 
the hearing and participate as a party. 

(4) There shall be no discovery in pro-
ceedings under this subpart. 

(5) At the discretion of the presiding 
officer, witnesses may be presented 
within specified time limits, provided 
that a list of witnesses is furnished to 
the presiding officer and to all other 
parties prior to the hearing. Witnesses 
shall be sworn, unless otherwise di-
rected by the presiding officer. The pre-
siding officer may ask questions of any 
witness. Each party shall have the op-
portunity to cross-examine any witness 
presented by an opposing party. The 
transcript of the proceedings shall be 
furnished, upon request and payment of 
the cost thereof, to the applicant af-
forded the hearing. 

(6) In the course of or in connection 
with any hearing under this paragraph, 
the presiding officer shall have the 
power to administer oaths and affirma-
tions; to take or cause to be taken 
depositions of unavailable witnesses; 
and to issue, revoke, quash, or modify 
subpoenas and subpoenas duces tecum. 
Where the presentation of witnesses is 
permitted, the presiding officer may 
require the attendance of witnesses 
from any state, territory, or other 
place subject to the jurisdiction of the 
United States at any location where 
the proceeding is being conducted. Wit-
ness fees shall be paid in accordance 
with § 308.14 of the Uniform Rules (sub-
part A of this part). 

(7) Upon the request of the applicant 
afforded the hearing, or FDIC enforce-
ment staff, the record shall remain 
open for five business days following 
the hearing for the parties to make ad-
ditional submissions to the record. 

(8) The presiding officer shall make 
recommendations to the Board of Di-
rectors, where possible, within 20 days 
after the last day for the parties to 
submit additions to the record. 

(9) The presiding officer shall forward 
his or her recommendation to the Ad-
ministrative Officer who shall prompt-
ly certify the entire record, including 
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the recommendation to the Board of 
Directors or its designee. The Adminis-
trative Officer certification shall close 
the record. 

(d) Written submissions in lieu of hear-
ing. The applicant may in writing 
waive a hearing and elect to have the 
matter determined on the basis of writ-
ten submissions. 

(e) Failure to request or appear at hear-
ing. Failure to request a hearing will 
constitute a waiver of the opportunity 
for a hearing. Failure to appear at a 
hearing in person or through an au-
thorized representative will constitute 
a waiver of a hearing. If a hearing is 
waived, and if there has not been a 
written submission in lieu of a hearing, 
the individual will remain prohibited 
under section 19. 

(f) Decision by Board of Directors or its 
designee. Within 60 days following the 
Administrative Officer’s certification 
of the record to the Board of Directors 
or its designee, the Board of Directors 
or its designee will notify the applicant 
whether the individual will remain pro-
hibited under section 19. The notifica-
tion will state the basis for any deci-
sion of the Board of Directors or its 
designee that is adverse to the appli-
cant. 

[85 FR 51323, Aug. 20, 2020, as amended at 86 
FR 2250, Jan. 12, 2021; 89 FR 64366, Aug. 7, 
2024] 

§§ 308.159–308.160 [Reserved] 

Subpart N—Rules and Procedures 
Applicable to Proceedings 
Relating to Suspension, Re-
moval, and Prohibition Where 
a Felony ls Charged 

SOURCE: 72 FR 67235, Nov. 28, 2007, unless 
otherwise noted. 

§ 308.161 Scope. 
The rules and procedures set forth in 

this subpart shall apply to the fol-
lowing: 

(a) Proceedings to suspend an institu-
tion-affiliated party of an insured 
State nonmember bank, or an insured 
State savings association, or to pro-
hibit such party from further partici-
pation in the conduct of the affairs of 
any depository institution, if contin-

ued service or participation by such 
party posed, poses, or may pose a 
threat to the interests of the deposi-
tors of, or threatened, threatens, or 
may threaten to impair public con-
fidence in, any relevant depository in-
stitution (as defined at section 
1818(g)(1)(E) of Title 12), where the indi-
vidual is the subject of any state or 
federal information, indictment, or 
complaint, involving the commission 
of, or participation in: 

(1) A crime involving dishonesty or 
breach of trust punishable by imprison-
ment exceeding one year under state or 
federal law; or 

(2) A criminal violation of section 
1956, 1957, or 1960 of title 18 or section 
5322 or 5324 of title 31. 

(b) Proceedings to remove from office 
or to prohibit an institution-affiliated 
party from further participation in the 
conduct of the affairs of any depository 
institution without the consent of the 
Board of Directors or its designee 
where: 

(1) A judgment of conviction or an 
agreement to enter a pre-trial diver-
sion or other similar program has been 
entered against such party in connec-
tion with a crime described in para-
graph (a)(1) of this section that is not 
subject to further appellate review, if 
continued service or participation by 
such party posed, poses, or may pose a 
threat to the interests of the deposi-
tors of, or threatened, threatens, or 
may threaten to impair public con-
fidence in, any relevant depository in-
stitution (as defined at section 
1818(g)(1)(E) of title 12); or 

(2) A judgment of conviction or an 
agreement to enter a pre-trial diver-
sion or other similar program has been 
entered against such party in connec-
tion with a crime described in para-
graph (a)(2) of this section. 

[72 FR 67235, Nov. 28, 2007, as amended at 80 
FR 5013, Jan. 30, 2015] 

§ 308.162 Relevant considerations. 
(a)(1) In proceedings under § 308.161(a) 

and (b) for a notice of suspension or 
prohibition, or a removal or prohibi-
tion order, the following shall be con-
sidered: 

(i) Whether the alleged offense is a 
crime which is punishable by imprison-
ment for a term exceeding one year 
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under state or federal law and which 
involves dishonesty or breach of trust; 
and 

(ii) Whether the alleged offense is a 
criminal violation of section 1956, 1957, 
or 1960 of title 18 or section 5322 or 5324 
of title 31; and 

(iii) Whether continued service or 
participation by the institution-affili-
ated party posed, poses, or may pose a 
threat to the interests of the deposi-
tors of, or threatened, threatens, or 
may threaten to impair public con-
fidence in, any relevant depository in-
stitution (as defined at section 
1818(g)(1)(E) of title 12). 

(b) The question of whether an insti-
tution-affiliated party is guilty of the 
subject crime shall not be tried or con-
sidered in a proceeding under this sub-
part. 

§ 308.163 Notice of suspension or pro-
hibition, and orders of removal or 
prohibition. 

(a) Notice of suspension or prohibi-
tion. 

(1) The Board of Directors or its des-
ignee may suspend or prohibit from 
further participation in the conduct of 
the affairs of any depository institu-
tion an institution-affiliated party by 
written notice of suspension or prohibi-
tion upon a determination by the 
Board of Directors or its designee that 
the grounds for such suspension or pro-
hibition exist. The written notice of 
suspension or prohibition shall be 
served upon the institution-affiliated 
party and any depository institution 
that the subject of the action is affili-
ated with at the time the notice is 
issued. 

(2) The suspension or prohibition 
shall be effective immediately upon 
service on the institution-affiliated 
party, who shall immediately comply 
with the requirements thereof, and 
shall remain in effect until final dis-
position of the information, indict-
ment, complaint, or until it is termi-
nated by the Board of Directors or its 
designee under the provisions of 
§ 308.164 or otherwise. 

(b) Order of removal or prohibition. 
(1) The Board of Directors or its des-

ignee may issue an order removing or 
prohibiting from further participation 
in the conduct of the affairs of any de-

pository institution an institution-af-
filiated party, when a final judgment of 
conviction not subject to further appel-
late review is entered against the insti-
tution-affiliated party for a crime re-
ferred to in § 308.161(a)(1) and continued 
service or participation by such party 
posed, poses, or may pose a threat to 
the interests of the depositors of, or 
threatened, threatens, or may threaten 
to impair public confidence in, any rel-
evant depository institution (as defined 
at section 1818(g)(1)(E) of title 12). 

(2) An order of removal or prohibition 
shall be entered if a judgment of con-
viction is entered against the institu-
tion-affiliated party for a crime de-
scribed in § 308.161(a)(2). 

(c) The notice of suspension or prohi-
bition or the order of removal or prohi-
bition shall: 

(1) Inform the institution-affiliated 
party that a written request for a hear-
ing, stating the relief desired and 
grounds therefore, and any supporting 
evidence, may be filed with the Admin-
istrative Officer within 30 days after 
service of the written notice or order; 
and 

(2) Set forth the basis and facts in 
support of the notice or order and ad-
dress the relevant considerations speci-
fied in § 308.162. 

(d) To obtain a hearing, the institu-
tion-affiliated party shall file with the 
Administrative Officer a written re-
quest for a hearing within 30 days after 
service of the notice of suspension or 
prohibition or the order of removal or 
prohibition, which shall: 

(1) Admit or deny specifically each 
allegation in the notice or order, or 
state that the institution-affiliated 
party is without knowledge or informa-
tion, which statement shall have the 
effect of a denial. Any allegation not 
denied shall be deemed to be admitted. 
When an institution-affiliated party in-
tends in good faith to deny only a part 
of or to qualify an allegation, he shall 
specify so much of it as is true and 
shall deny only the remainder; and 

(2) Shall state whether the institu-
tion-affiliated party is requesting ter-
mination or modification of the notice 
or order, and shall state with particu-
larity how he intends to show that his 
continued service to or participation in 
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the conduct of the affairs of the deposi-
tory institution would not, or is not 
likely to, pose a threat to the interests 
of its depositors or to impair public 
confidence in the depository institu-
tion. 

[72 FR 67235, Nov. 28, 2007, as amended at 80 
FR 5014, Jan. 30, 2015; 86 FR 2250, Jan. 12, 
2021] 

§ 308.164 Hearings. 
(a) Hearing dates. The Administrative 

Officer shall order a hearing to be com-
menced within 30 days after receipt of 
a request for hearing filed pursuant to 
§ 308.163. Upon the request of the insti-
tution-affiliated party, the presiding 
officer or the Administrative Officer 
may order a later hearing date. 

(b) Hearing procedure. (1) The hearing 
shall be held in Washington, DC, or at 
another designated place, before a pre-
siding officer designated by the Admin-
istrative Officer. 

(2) The provisions of §§ 308.6 through 
308.12, 308.16, and 308.21 of the Uniform 
Rules and §§ 308.101 through 308.102 and 
308.104 through 308.106 of subpart B of 
the Local Rules shall apply to hearings 
held pursuant to this subpart. 

(3) The institution-affiliated party 
may appear at the hearing and shall 
have the right to introduce relevant 
and material documents. Members of 
the FDIC enforcement staff may attend 
the hearing and participate as rep-
resentatives of the FDIC enforcement 
staff. Following the introduction of all 
evidence, the applicant and the rep-
resentative of the FDIC enforcement 
staff shall have an opportunity for oral 
argument; however, the parties may 
jointly waive the right to oral argu-
ment, and, in lieu thereof, elect to sub-
mit written argument. 

(4) There shall be no discovery in pro-
ceedings under this subpart. 

(5) At the discretion of the presiding 
officer, witnesses may be presented 
within specified time limits, provided 
that a list of witnesses is furnished to 
the presiding officer and to all other 
parties prior to the hearing. Witnesses 
shall be sworn, unless otherwise di-
rected by the presiding officer. The pre-
siding officer may ask questions of any 
witness. Each party shall have the op-
portunity to cross-examine any witness 
presented by an opposing party. The 

transcript of the proceedings shall be 
furnished, upon request and payment of 
the cost thereof, to the institution-af-
filiated party afforded the hearing. A 
copy of the transcript shall be sent di-
rectly to the presiding officer, who 
shall have authority to correct the 
record sua sponte or upon the motion 
of any party. 

(6) In the course of or in connection 
with any hearing under paragraph (b) 
of this section, the presiding officer 
shall have the power to administer 
oaths and affirmations, to take or 
cause to be taken depositions of un-
available witnesses, and to issue, re-
voke, quash, or modify subpoenas and 
subpoenas duces tecum. Where the 
presentation of witnesses is permitted, 
the presiding officer may require the 
attendance of witnesses from any 
state, territory, or other place subject 
to the jurisdiction of the United States 
at any location where the proceeding is 
being conducted. Witness fees shall be 
paid in accordance with § 308.14 of the 
Uniform Rules. 

(7) Upon the request of the institu-
tion-affiliated party afforded the hear-
ing, or the members of the FDIC en-
forcement staff, the record shall re-
main open for five business days fol-
lowing the hearing for the parties to 
make additional submissions to the 
record. 

(8) The presiding officer shall make 
recommendations to the Board of Di-
rectors, where possible, within 10 days 
after the last day for the parties to 
submit additions to the record. 

(9) The presiding officer shall forward 
his or her recommendation to the Ad-
ministrative Officer who shall prompt-
ly certify the entire record, including 
the recommendation to the Board of 
Directors. The Administrative Officer’s 
certification shall close the record. 

(10) The institution-affiliated party 
has the burden of showing, by a prepon-
derance of the evidence, that his or her 
continued service to or participation in 
the conduct of the affairs of a deposi-
tory institution does not, or is not 
likely to, pose a threat to the interests 
of the depository institution’s deposi-
tors or threaten to impair public con-
fidence in the depository institution. 

(c) Written submissions in lieu of hear-
ing. The institution-affiliated party 
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may in writing waive a hearing and 
elect to have the matter determined on 
the basis of written submissions. 

(d) Failure to request or appear at hear-
ing. Failure to request a hearing shall 
constitute a waiver of the opportunity 
for a hearing. Failure to appear at a 
hearing in person or through an au-
thorized representative shall con-
stitute a waiver of hearing. If a hearing 
is waived, the order shall be final and 
unappealable, and shall remain in full 
force and effect pursuant to § 308.163. 

(e) Decision by Board of Directors or its 
designee. Within 60 days following the 
Administrative Officer’s certification 
of the record to the Board of Directors 
or its designee, the Board of Directors 
or its designee shall notify the institu-
tion-affiliated party whether the notice 
of suspension or prohibition or the 
order of removal or prohibition will be 
continued, terminated, or otherwise 
modified. The notification shall state 
the basis for any decision of the Board 
of Directors or its designee that is ad-
verse to the institution-affiliated 
party. The Board of Directors or its 
designee shall promptly rescind or 
modify a notice of suspension or prohi-
bition or an order of removal or prohi-
bition where the decision is favorable 
to the institution-affiliated party. 

[72 FR 67235, Nov. 28, 2007, as amended at 80 
FR 5014, Jan. 30, 2015; 86 FR 2250, Jan. 12, 
2021] 

Subpart O—Liability of Commonly 
Controlled Depository Institutions 

§ 308.165 Scope. 
The rules and procedures in this sub-

part, subpart B of the Local Rules and 
the Uniform Rules shall apply to pro-
ceedings in connection with the assess-
ment of cross-guaranty liability 
against commonly controlled deposi-
tory institutions. 

§ 308.166 Grounds for assessment of li-
ability. 

Any insured depository institution 
shall be liable for any loss incurred or 
reasonably anticipated to be incurred 
by the corporation, subsequent to Au-
gust 9, 1989, in connection with the de-
fault of a commonly controlled insured 
depository institution, or any loss in-
curred or reasonably anticipated to be 

incurred in connection with any assist-
ance provided by the Corporation to 
any commonly controlled depository 
institution in danger of default. 

§ 308.167 Notice of assessment of liabil-
ity. 

(a) The amount of liability shall be 
assessed upon service of a Notice of As-
sessment of Liability upon the liable 
depository institution, within two 
years of the date the Corporation in-
curred the loss. 

(b) Contents of Notice. (1) The Notice 
of Assessment of Liability shall set 
forth: 

(i) The basis for the FDIC’s jurisdic-
tion over the proceeding; 

(ii) A statement of the Corporation’s 
good faith estimate of the amount of 
loss it has incurred or anticipates in-
curring; 

(iii) A statement of the method by 
which the estimated loss was cal-
culated; 

(iv) A proposed order directing pay-
ment by the liable institution of the 
FDIC’s estimated amount of loss, and 
the schedule under which the payment 
will be due; 

(v) In cases involving more than one 
liable institution, the estimated 
amount of each institution’s share of 
the liability. 

(2) The Notice of Assessment of Li-
ability shall advise the liable institu-
tion(s): 

(i) That an answer must be filed 
within 20 days after service of the No-
tice; 

(ii) That, if a hearing is requested, a 
request for a hearing must be filed 
within 20 days after service of the No-
tice; 

(iii) That if a hearing is requested, 
such hearing will be held within the ju-
dicial district in which the liable insti-
tution is found, or, in cases involving 
more than one liable institution, with-
in a judicial district in which at least 
one liable institution is found; 

(iv) That, unless the administrative 
law judge sets a different date, the 
hearing will commence 120 days after 
service of the Notice of Assessment of 
Liability; and 

(v) That failure to request a hearing 
shall render the Notice of Assessment a 
final and unappealable order. 
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§ 308.168 Effective date of and pay-
ment under an order to pay. 

(a) Unless otherwise provided in the 
Notice of Assessment of Liability, pay-
ment of the assessment shall be due on 
or before the 21st day after service of 
the Assessment of Liability, under the 
terms of the schedule for payment set 
forth therein. 

(b) All payments collected shall be 
paid to the Corporation. 

(c) Failure to request a hearing as 
prescribed herein shall render the order 
to pay final and unappealable. 

Subpart P—Rules and Procedures 
Relating to the Recovery of 
Attorney Fees and Other Ex-
penses 

§ 308.169 Scope. 
This subpart, and the Equal Access to 

Justice Act (5 U.S.C. 504), which it im-
plements, apply to adversary adjudica-
tions before the FDIC. The types of ad-
judication covered by this subpart are 
those listed in § 308.01 of the Uniform 
Rules. The Uniform Rules and subpart 
B of the Local Rules apply to any pro-
ceedings to recover fees and expenses 
under this subpart. 

§ 308.170 Filing, content, and service 
of documents. 

(a) Time to file. An application and 
any other pleading or document related 
to the application shall be filed with 
the Administrative Officer within 30 
days after service of the final order of 
the Board of Directors in disposition of 
the proceeding whenever: 

(1) The applicant seeks an award pur-
suant to 5 U.S.C. 504(a)(1) as the pre-
vailing party in the adversary adju-
dication or in a discrete significant 
substantive portion of the proceeding; 
or 

(2) The applicant, in an adversary ad-
judication arising from an action to en-
force compliance with a statutory or 
regulatory requirement, asserts pursu-
ant to 5 U.S.C. 504(a)(4) that the de-
mand by the FDIC is substantially in 
excess of the decision of the adminis-
trative law judge and is unreasonable 
when compared with such decision 
under the facts and circumstances of 
the case. 

(b) Content. The application and re-
lated documents shall conform to the 
requirements of § 308.10(b) and (c) of the 
Uniform Rules. 

(c) Service. The application and re-
lated documents shall be served on all 
parties to the adversary adjudication 
in accordance with § 308.11 of the Uni-
form Rules, except that statements of 
net worth shall be served only on coun-
sel for the FDIC. 

(d) Referral. Upon receipt of an appli-
cation, the Administrative Officer 
shall refer the matter to the adminis-
trative law judge who heard the under-
lying adversary proceeding, provided 
that if the original administrative law 
judge is unavailable, or the Adminis-
trative Officer determines, in his or her 
sole discretion, that there is cause to 
refer the matter to a different adminis-
trative law judge, the matter shall be 
referred to a different administrative 
law judge. 

[56 FR 37975, Aug. 9, 1991, as amended at 64 
FR 62102, Nov. 16, 1999; 86 FR 2250, Jan. 12, 
2021] 

§ 308.171 Responses to application. 
(a) By FDIC. (1) Within 20 days after 

service of an application, counsel for 
the FDIC may file with the Adminis-
trative Officer and serve on all parties 
an answer to the application. Unless 
counsel for the FDIC requests and is 
granted an extension of time for filing 
or files a statement of intent to nego-
tiate under § 308.179, failure to file an 
answer within the 20-day period will be 
treated as a consent to the award re-
quested. 

(2) The answer shall explain in detail 
any objections to the award requested 
and identify the facts relied on in sup-
port of the FDIC’s position. If the an-
swer is based on any alleged facts not 
already in the record of the proceeding, 
the answer shall include either sup-
porting affidavits or a request for fur-
ther proceedings under § 308.180. 

(b) Reply to answer. The applicant 
may file a reply with regard to an ap-
plication filed pursuant to 5 U.S.C. 504 
(a)(1), if the FDIC has addressed in its 
answer any of the following issues: 
that the position of the FDIC was sub-
stantially justified, that the applicant 
unduly protracted the proceedings, or 
that special circumstances make an 
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award unjust. The applicant may file a 
reply with regard to an application 
filed pursuant to 5 U.S.C. 504 (a)(4), if 
the FDIC has addressed in its answer 
any of the following issues: that the 
applicant has committed a willful vio-
lation of law or otherwise acted in bad 
faith, that the FDIC’s demand is rea-
sonable when compared to the decision 
of the administrative law judge or that 
special circumstances make an award 
unjust. The reply shall be filed within 
15 days after service of the answer. If 
the reply is based on any alleged facts 
not already in the record of the pro-
ceeding, the reply shall include either 
supporting affidavits or a request for 
further proceedings under § 308.180. 

(c) By other parties. Any party to the 
adversary adjudication, other than the 
applicant and the FDIC, may file com-
ments on an application within 20 days 
after service of the application. If the 
applicant is entitled to file a reply to 
the FDIC’s answer under paragraph (b) 
of this section, another party may file 
comments on the answer within 15 days 
after service of the answer. A com-
menting party may not participate in 
any further proceedings on the applica-
tion unless the administrative law 
judge determines that the public inter-
est requires such participation in order 
to permit additional exploration of 
matters raised in the comments. 

(d) Additional response. Additional fil-
ings in the nature of pleadings may be 
submitted only by leave of the admin-
istrative law judge. 

[56 FR 37975, Aug. 9, 1991, as amended at 64 
FR 62102, Nov. 16, 1999; 86 FR 2250, Jan. 12, 
2021] 

§ 308.172 Eligibility of applicants. 
(a) Genera1 rule. To be eligible for an 

award under this subpart, an applicant 
must have been named or admitted as 
a party to the proceeding. In addition, 
the applicant must show that it meets 
all other conditions of eligibility set 
out in paragraph (b) of this section. 

(b) Types of eligible applicant. The 
types of eligible applicant are: 

(1) An individual with a net worth of 
not more than $2,000,000 at the time the 
adversary adjudication was initiated; 
or 

(2) Any owner of an unincorporated 
business, or any partnership, corpora-

tion, associations, unit of local govern-
ment or organization, the net worth of 
which did not exceed $7,000,000 and 
which did not have more than 500 em-
ployees at the time the adversary adju-
dication was initiated. 

(3) For purposes of an application 
filed pursuant to 5 U.S.C. 504(a)(4), a 
small entity as defined in 5 U.S.C. 601. 

(c) Factors to be considered. In deter-
mining the types of eligible applicants: 

(1) An applicant who owns an unin-
corporated business shall be considered 
as an individual rather than a sole 
owner of an unincorporated business if 
the issues on which he or she prevails 
are related to personal interests rather 
than to business interests. 

(2) An applicant’s net worth includes 
the value of any assets disposed of for 
the purpose of meeting an eligibility 
standard and excludes the value of any 
obligations incurred for this purpose. 
Transfers of assets or obligations in-
curred for less than reasonably equiva-
lent value will be presumed to have 
been made for this purpose. 

(3) The net worth of a bank shall be 
established by the net worth informa-
tion reported in conformity with appli-
cable instructions and guidelines on 
the bank’s Consolidated Report of Con-
dition and Income filed for the last re-
porting date before the initiation of 
the adversary adjudication. 

(4) The employees of an applicant in-
clude all those persons who were regu-
larly providing services for remunera-
tion for the applicant, under its direc-
tion and control, on the date the adver-
sary adjudication was initiated. Part- 
time employees are included as though 
they were full-time employees. 

(5) The net worth and number of em-
ployees of the applicant and all of its 
affiliates shall be aggregated to deter-
mine eligibility. The aggregated net 
worth shall be adjusted if necessary to 
avoid counting the net worth of any 
entity twice. As used in this subpart, 
affiliates are individuals, corporations, 
and entities that directly or indirectly 
or acting through one or more entities 
control a majority of the voting shares 
of the applicant; and corporations and 
entities of which the applicant directly 
or indirectly owns or controls a major-
ity of the voting shares. The Board of 



120 

12 CFR Ch. III (1–1–25 Edition) § 308.173 

Directors may, however, on the rec-
ommendation of the administrative 
law judge, or otherwise, determine that 
such aggregation with regard to one or 
more of the applicant’s affiliates would 
be unjust and contrary to the purposes 
of this subpart in light of the actual re-
lationship between the affiliated enti-
ties. In such a case the net worth and 
employees of the relevant affiliate or 
affiliates will not be aggregated with 
those of the applicant. In addition, the 
Board of Directors may determine that 
financial relationships of the applicant 
other than those described in this para-
graph constitute special circumstances 
that would make an award unjust. 

(6) An applicant that participates in 
a proceeding primarily on behalf of one 
or more other persons or entities that 
would be ineligible is not itself eligible 
for an award. 

[56 FR 37975, Aug. 9, 1991, as amended at 64 
FR 62102, Nov. 16, 1999] 

§ 308.173 Prevailing party. 
(a) General rule. An eligible applicant 

who, following an adversary adjudica-
tion has gained victory on the merits 
in the proceeding is a ‘‘prevailing 
party’’. An eligible applicant may be a 
‘‘prevailing party’’ if a settlement of 
the proceeding was effected on terms 
favorable to it or if the proceeding 
against it has been dismissed. In appro-
priate situations an applicant may also 
have prevailed if the outcome of the 
proceeding has substantially vindi-
cated the applicant’s position on the 
significant substantive matters at 
issue, even though the applicant has 
not totally avoided adverse final ac-
tion. 

(b) Segregation of costs. When a pro-
ceeding has presented a number of dis-
crete substantive issues, an applicant 
may have prevailed even though all the 
issues were not resolved in its favor. If 
such an applicant is deemed to have 
prevailed, any award shall be based on 
the fees and expenses incurred in con-
nection with the discrete significant 
substantive issue or issues on which 
the applicant’s position has been 
upheld. If such segregation of costs is 
not practicable, the award may be 
based on a fair proration of those fees 
and expenses incurred in the entire 
proceeding which would be recoverable 

under § 308.175 if proration were not 
performed, whether separate or pro-
rated treatment is appropriate, and the 
appropriate proration percentage, shall 
be determined on the facts of the par-
ticular case. Attention shall be given 
to the significance and nature of the 
respective issues and their separability 
and interrelationship. 

§ 308.174 Standards for awards. 
(a) For applications filed pursuant to 

5 U.S.C. 504(a)(1), a prevailing applicant 
may receive an award for fees and ex-
penses unless the position of the FDIC 
during the proceeding was substan-
tially justified or special cir-
cumstances make the award unjust. An 
award will be reduced or denied if the 
applicant has unduly or unreasonably 
protracted the proceedings. Awards for 
fees and expenses incurred before the 
date on which the adversary adjudica-
tion was initiated are allowable if their 
incurrence was necessary to prepare for 
the proceeding. 

(b) For applications filed pursuant to 
5 U.S.C. 504(a)(4), an applicant may re-
ceive an award unless the demand by 
the FDIC was reasonable when com-
pared with the decision of the adminis-
trative law judge, the applicant has 
committed a willful violation of law or 
otherwise acted in bad faith, or special 
circumstances make an award unjust. 

[64 FR 62102, Nov. 16, 1999] 

§ 308.175 Measure of awards. 
(a) General rule. Awards will be based 

on rates customarily charged by per-
sons engaged in the business of acting 
as attorneys, agents, and expert wit-
nesses, even if the services were made 
available without charge or at a re-
duced rate, provided that no award 
under this subpart for the fee of an at-
torney or agent may exceed $125 per 
hour. No award to compensate an ex-
pert witness may exceed the highest 
rate at which the FDIC pays expert 
witnesses. An award may include the 
reasonable expenses of the attorney, 
agent, or expert witness as a separate 
item, if the attorney, agent, or expert 
witness ordinarily charges clients sepa-
rately for such expenses. Fees and ex-
penses awarded under 5 U.S.C. 504(a)(4) 
related to defending against an exces-
sive demand shall be paid only as a 
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consequence of appropriations paid in 
advance. 

(b) Determination of reasonableness of 
fees. In determining the reasonableness 
of the fee sought for an attorney, 
agent, or expert witness, the adminis-
trative law judge shall consider the fol-
lowing: 

(1) If the attorney, agent, or expert 
witness is in private practice, his or 
her customary fee for like services, or, 
if he or she is an employee of the appli-
cant, the fully allocated cost of the 
services; 

(2) The prevailing rate for similar 
services in the community in which the 
attorney, agent, or expert witness ordi-
narily performs services; 

(3) The time actually spent in the 
representation of the applicant; 

(4) The time reasonably spent in light 
of the difficulty or complexity of the 
issues in the proceeding; and 

(5) Such other factors as may bear on 
the value of the services provided. 

(c) Awards for studies. The reasonable 
cost of any study, analysis, test, 
project, or similar matter prepared on 
behalf of an applicant may be awarded 
to the extent that the charge for the 
service does not exceed the prevailing 
rate payable for similar services, and 
the study or other matter was nec-
essary for preparation of the appli-
cant’s case and not otherwise required 
by law or sound business or financial 
practice. 

[56 FR 37975, Aug. 9, 1991, as amended at 64 
FR 62102, Nov. 16, 1999] 

§ 308.176 Application for awards. 
(a) Contents. An application for an 

award of fees and expenses under this 
subpart shall contain: 

(1) The name of the applicant and an 
identification of the proceeding; 

(2) For applications filed pursuant to 
5 U.S.C. 504(a)(1), a showing that the 
applicant has prevailed, and an identi-
fication of each issue with regard to 
which the applicant believes that the 
position of the FDIC in the proceeding 
was not substantially justified; 

(3) For applications filed pursuant to 
5 U.S.C. 504(a)(4), a showing that the 
demand by the FDIC is substantially in 
excess of the decision of the adminis-
trative law judge and is unreasonable 
when compared with such decision 

under the facts and circumstances of 
the case; 

(4) A statement of the amount of fees 
and expenses for which an award is 
sought; 

(5) For applications filed pursuant to 
5 U.S.C. 504(a)(4), a statement of the 
amount of fees and expenses which con-
stitute appropriations paid in advance; 

(6) If the applicant is not an indi-
vidual, a statement of the number of 
its employees on the date the pro-
ceeding was initiated; 

(7) A description of any affiliated in-
dividuals or entities, as defined in 
§ 308.172(c)(5), or a statement that none 
exist; 

(8) A declaration that the applicant, 
together with any affiliates, had a net 
worth not more than the ceiling estab-
lished for it by § 308.172(b) as of the date 
the proceeding was initiated; 

(9) For applications filed pursuant to 
5 U.S.C. 504(a)(1), a statement whether 
the applicant is a small entity as de-
fined in 5 U.S.C. 601; and 

(10) Any other matters that the ap-
plicant wishes the FDIC to consider in 
determining whether and in what 
amount an award should be made. 

(b) Verification. The application shall 
be signed by the applicant or an au-
thorized officer or attorney of the ap-
plicant. It shall also contain or be ac-
companied by a written verification 
under oath or under penalty of perjury 
that the information provided in the 
application and supporting documents 
is true and correct. 

[56 FR 37975, Aug. 9, 1991, as amended at 64 
FR 62102, Nov. 16, 1999] 

§ 308.177 Statement of net worth. 

(a) General rule. A statement of net 
worth must be filed with the applica-
tion for an award of fees. The state-
ment shall reflect the net worth of the 
applicant and all affiliates of the appli-
cant. 

(b) Contents. (1) The statement of net 
worth may be in any form convenient 
to the applicant which fully discloses 
all the assets and liabilities of the ap-
plicant and all the assets and liabilities 
of its affiliates, as of the time of the 
initiation of the adversary adjudica-
tion. Unaudited financial statements 
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are acceptable unless the administra-
tive law judge or the Board of Direc-
tors otherwise requires. Financial 
statements or reports to a Federal or 
state agency, prepared before the initi-
ation of the adversary adjudication for 
other purposes, and accurate as of a 
date not more than three months prior 
to the initiation of the proceeding, are 
acceptable in establishing net worth as 
of the time of the initiation of the pro-
ceeding, unless the administrative law 
judge or the Board of Directors other-
wise requires. 

(2) In the case of applicants or affili-
ates that are not banks, net worth 
shall be considered for the purposes of 
this subpart to be the excess of total 
assets over total liabilities, as of the 
date the underlying proceeding was ini-
tiated, except as adjusted under 
§ 308.172(c)(2). Assets and liabilities of 
individuals shall include those bene-
ficially owned within the meaning of 
the FDIC’s rules and regulations. 

(3) If the applicant or any of its affili-
ates is a bank, the portion of the state-
ment of net worth which relates to the 
bank shall consist of a copy of the 
bank’s last Consolidated Report of Con-
dition and Income filed before the ini-
tiation of the adversary adjudication. 
In all cases the administrative law 
judge or the Board of Directors may 
call for additional information needed 
to establish the applicant’s net worth 
as of the initiation of the proceeding. 
Except as adjusted by additional infor-
mation that was called for under the 
preceding sentence, net worth shall be 
considered for the purposes of this sub-
part to be the total equity capital (or, 
in the case of mutual savings banks, 
the total surplus accounts) as reported, 
in conformity with applicable instruc-
tions and guidelines, on the bank’s 
Consolidated Report of Condition and 
Income filed for the last reporting date 
before the initiation of the proceeding. 

(c) Statement confidential. Unless oth-
erwise ordered by the Board of Direc-
tors or required by law, the statement 
of net worth shall be for the confiden-
tial use of counsel for the FDIC, the 
Board of Directors, and the administra-
tive law judge. 

§ 308.178 Statement of fees and ex-
penses. 

The application shall be accompanied 
by a statement fully documenting the 
fees and expenses for which an award is 
sought. A separate itemized statement 
shall be submitted for each profes-
sional firm or individual whose serv-
ices are covered by the application, 
showing the hours spent in work in 
connection with the proceeding by each 
individual, a description of the specific 
services performed, the rate at which 
each fee has been computed, any ex-
penses for which reimbursement is 
sought, the total amount claimed, and 
the total amount paid or payable by 
the applicant or by any other person or 
entity for the services performed. The 
administrative law judge or the Board 
of Directors may require the applicant 
to provide vouchers, receipts, or other 
substantiation for any expenses 
claimed. 

§ 308.179 Settlement negotiations. 

If counsel for the FDIC and the appli-
cant believe that the issues in a fee ap-
plication can be settled, they may 
jointly file with the Administrative Of-
ficer with a copy to the administrative 
law judge a statement of their intent 
to negotiate a settlement. The filing of 
this statement shall extend the time 
for filing an answer under § 308.171 for 
an additional 30 days, and further ex-
tensions may be granted by the admin-
istrative law judge upon the joint re-
quest of counsel for the FDIC and the 
applicant. 

[86 FR 2251, Jan. 12, 2021] 

§ 308.180 Further proceedings. 

(a) General rule. Ordinarily, the deter-
mination of a recommended award will 
be made by the administrative law 
judge on the basis of the written 
record. However, on request of either 
the applicant or the FDIC, or on his or 
her own initiative, the administrative 
law judge may order further pro-
ceedings such as an informal con-
ference, oral argument, additional 
written submissions, or an evidentiary 
hearing. Such further proceedings will 
be held only when necessary for full 
and fair resolution of the issues arising 
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from the application and will be con-
ducted promptly and expeditiously. 

(b) Request for further proceedings. A 
request for further proceedings under 
this section shall specifically identify 
the information sought or the issues in 
dispute and shall explain why addi-
tional proceedings are necessary. 

(c) Hearing. Ordinarily, the adminis-
trative law judge shall hold an oral evi-
dentiary hearing only on disputed 
issues of material fact which cannot be 
adequately resolved through written 
submissions. 

§ 308.181 Recommended decision. 
The administrative law judge shall 

file with the Administrative Officer a 
recommended decision on the fee appli-
cation not later than 90 days after the 
filing of the application or 30 days after 
the conclusion of the hearing, which-
ever is later. The recommended deci-
sion shall include written proposed 
findings and conclusions on the appli-
cant’s eligibility and its status as a 
prevailing party and an explanation of 
the reasons for any difference between 
the amount requested and the amount 
of the recommended award. The rec-
ommended decision shall also include, 
if at issue, proposed findings on wheth-
er the FDIC’s position was substan-
tially justified, whether the applicant 
unduly protracted the proceedings, or 
whether special circumstances make 
an award unjust. The administrative 
law judge shall file the record of the 
proceeding on the fee application and, 
at the same time, serve upon each 
party a copy of the recommended deci-
sion, findings, conclusions, and pro-
posed order. 

[86 FR 2251, Jan. 12, 2021] 

§ 308.182 Board of Directors action. 
(a) Exceptions to recommended decision. 

Within 20 days after service of the rec-
ommended decision, findings, conclu-
sions, and proposed order, the appli-
cant or counsel for the FDIC may file 
with the Administrative Officer writ-
ten exceptions thereto. A supporting 
brief may also be filed. 

(b) Decision of Board of Directors. The 
Board of Directors shall render its deci-
sion within 60 days after the matter is 
submitted to it by the Administrative 
Officer. The Administrative Officer 

shall furnish copies of the decision and 
order of the Board of Directors to the 
parties. Judicial review of the decision 
and order may be obtained as provided 
in 5 U.S.C. 504(c)(2). 

[86 FR 2251, Jan. 12, 2021] 

§ 308.183 Payment of awards. 
An applicant seeking payment of an 

award made by the Board of Directors 
shall submit to the Administrative Of-
ficer a statement that the applicant 
will not seek judicial review of the de-
cision and order or that the time for 
seeking further review has passed and 
no further review has been sought. The 
FDIC will pay the amount awarded 
within 30 days after receiving the ap-
plicant’s statement, unless judicial re-
view of the award or of the underlying 
decision of the adversary adjudication 
has been sought by the applicant or 
any other party to the proceeding. 

[86 FR 2251, Jan. 12, 2021] 

Subpart Q—Issuance and Review 
of Orders Pursuant to the 
Prompt Corrective Action Pro-
visions of the Federal Deposit 
Insurance Act 

SOURCE: 86 FR 8109, Feb. 3, 2021, unless oth-
erwise noted. 

§ 308.200 Scope. 
The rules and procedures set forth in 

this subpart apply to FDIC-supervised 
institutions and senior executive offi-
cers and directors of the same that are 
subject to the provisions of section 38 
of the Federal Deposit Insurance Act 
(section 38) (12 U.S.C. 1831o) and sub-
part H of part 324 of this chapter. For 
purposes of this subpart, the term 
‘‘FDIC-supervised institution’’ means 
any insured depository institution for 
which the Federal Deposit Insurance 
Corporation is the appropriate Federal 
banking agency pursuant to section 
3(q) of the Federal Deposit Insurance 
Act, 12 U.S.C. 1813(q). 

§ 308.201 Directives to take prompt 
corrective action. 

(a) Notice of intent to issue directive— 
(1) In general. The FDIC shall provide 
an undercapitalized, significantly 
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undercapitalized, or critically under-
capitalized FDIC-supervised institution 
prior written notice of the FDIC’s in-
tention to issue a directive requiring 
such FDIC-supervised institution to 
take actions or to follow proscriptions 
described in section 38 that are within 
the FDIC’s discretion to require or im-
pose under section 38 of the FDI Act, 
including section 38 (e)(5), (f)(2), (f)(3), 
or (f)(5). The FDIC-supervised institu-
tion shall have such time to respond to 
a proposed directive as provided by the 
FDIC under paragraph (c) of this sec-
tion. 

(2) Immediate issuance of final direc-
tive. If the FDIC finds it necessary in 
order to carry out the purposes of sec-
tion 38 of the FDI Act, the FDIC may, 
without providing the notice prescribed 
in paragraph (a)(1) of this section, issue 
a directive requiring an FDIC-super-
vised institution immediately to take 
actions or to follow proscriptions de-
scribed in section 38 that are within 
the FDIC’s discretion to require or im-
pose under section 38 of the FDI Act, 
including section 38 (e)(5), (f)(2), (f)(3), 
or (f)(5). An FDIC-supervised institu-
tion that is subject to such an imme-
diately effective directive may submit 
a written appeal of the directive to the 
FDIC. Such an appeal must be received 
by the FDIC within 14 calendar days of 
the issuance of the directive, unless the 
FDIC permits a longer period. The 
FDIC shall consider any such appeal, if 
filed in a timely matter, within 60 days 
of receiving the appeal. During such pe-
riod of review, the directive shall re-
main in effect unless the FDIC, in its 
sole discretion, stays the effectiveness 
of the directive. 

(b) Contents of notice. A notice of in-
tention to issue a directive shall in-
clude: 

(1) A statement of the FDIC-super-
vised institution’s capital measures 
and capital levels; 

(2) A description of the restrictions, 
prohibitions, or affirmative actions 
that the FDIC proposes to impose or 
require; 

(3) The proposed date when such re-
strictions or prohibitions would be ef-
fective or the proposed date for com-
pletion of such affirmative actions; and 

(4) The date by which the FDIC-su-
pervised institution subject to the di-

rective may file with the FDIC a writ-
ten response to the notice. 

(c) Response to notice—(1) Time for re-
sponse. An FDIC-supervised institution 
may file a written response to a notice 
of intent to issue a directive within the 
time period set by the FDIC. The date 
shall be at least 14 calendar days from 
the date of the notice unless the FDIC 
determines that a shorter period is ap-
propriate in light of the financial con-
dition of the FDIC-supervised institu-
tion or other relevant circumstances. 

(2) Content of response. The response 
should include: 

(i) An explanation why the action 
proposed by the FDIC is not an appro-
priate exercise of discretion under sec-
tion 38; 

(ii) Any recommended modification 
of the proposed directive; and 

(iii) Any other relevant information, 
mitigating circumstances, documenta-
tion, or other evidence in support of 
the position of the FDIC-supervised in-
stitution regarding the proposed direc-
tive. 

(d) FDIC consideration of response. 
After considering the response, the 
FDIC may: 

(1) Issue the directive as proposed or 
in modified form; 

(2) Determine not to issue the direc-
tive and so notify the FDIC-supervised 
institution; or 

(3) Seek additional information or 
clarification of the response from the 
FDIC-supervised institution or any 
other relevant source. 

(e) Failure to file response. Failure by 
an FDIC-supervised institution to file 
with the FDIC, within the specified 
time period, a written response to a 
proposed directive shall constitute a 
waiver of the opportunity to respond 
and shall constitute consent to the 
issuance of the directive. 

(f) Request for modification or rescission 
of directive. Any FDIC-supervised insti-
tution that is subject to a directive 
under this subpart may, upon a change 
in circumstances, request in writing 
that the FDIC reconsider the terms of 
the directive and may propose that the 
directive be rescinded or modified. Un-
less otherwise ordered by the FDIC, the 
directive shall continue in place while 
such request is pending before the 
FDIC. 
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§ 308.202 Procedures for reclassifying 
an FDIC-supervised institution 
based on criteria other than capital. 

(a) Reclassification based on unsafe or 
unsound condition or practice—(1) 
Issuance of notice of proposed reclassi-
fication—(i) Grounds for reclassification. 
(A) Pursuant to § 324.403(d) of this chap-
ter, the FDIC may reclassify a well- 
capitalized FDIC-supervised institution 
as adequately capitalized or subject an 
adequately capitalized or undercapital-
ized institution to the supervisory ac-
tions applicable to the next lower cap-
ital category if: 

(1) The FDIC determines that the 
FDIC-supervised institution is in un-
safe or unsound condition; or 

(2) The FDIC, pursuant to section 
8(b)(8) of the FDI Act (12 U.S.C. 
1818(b)(8)), deems the FDIC-supervised 
institution to be engaged in an unsafe 
or unsound practice and not to have 
corrected the deficiency. 

(B) Any action pursuant to this para-
graph (a)(1)(i) shall be referred to in 
this section as reclassification. 

(ii) Prior notice to institution. Prior to 
taking action pursuant to § 324.403(d) of 
this chapter, the FDIC shall issue and 
serve on the FDIC-supervised institu-
tion a written notice of the FDIC’s in-
tention to reclassify it. 

(2) Contents of notice. A notice of in-
tention to reclassify an FDIC-super-
vised institution based on unsafe or un-
sound condition shall include: 

(i) A statement of the FDIC-super-
vised institution’s capital measures 
and capital levels and the category to 
which the FDIC-supervised institution 
would be reclassified; 

(ii) The reasons for reclassification of 
the FDIC-supervised institution; and 

(iii) The date by which the FDIC-su-
pervised institution subject to the no-
tice of reclassification may file with 
the FDIC a written appeal of the pro-
posed reclassification and a request for 
a hearing, which shall be at least 14 
calendar days from the date of service 
of the notice unless the FDIC deter-
mines that a shorter period is appro-
priate in light of the financial condi-
tion of the FDIC-supervised institution 
or other relevant circumstances. 

(3) Response to notice of proposed re-
classification. An FDIC-supervised insti-
tution may file a written response to a 

notice of proposed reclassification 
within the time period set by the FDIC. 
The response should include: 

(i) An explanation of why the FDIC- 
supervised institution is not in an un-
safe or unsound condition or otherwise 
should not be reclassified; and 

(ii) Any other relevant information, 
mitigating circumstances, documenta-
tion, or other evidence in support of 
the position of the FDIC-supervised in-
stitution regarding the reclassifica-
tion. 

(4) Failure to file response. Failure by 
an FDIC-supervised institution to file, 
within the specified time period, a 
written response with the FDIC to a 
notice of proposed reclassification 
shall constitute a waiver of the oppor-
tunity to respond and shall constitute 
consent to the reclassification. 

(5) Request for hearing and presen-
tation of oral testimony or witnesses. The 
response may include a request for an 
informal hearing before the FDIC 
under this section. If the FDIC-super-
vised institution desires to present oral 
testimony or witnesses at the hearing, 
the FDIC-supervised institution shall 
include a request to do so with the re-
quest for an informal hearing. A re-
quest to present oral testimony or wit-
nesses shall specify the names of the 
witnesses and the general nature of 
their expected testimony. Failure to 
request a hearing shall constitute a 
waiver of any right to a hearing, and 
failure to request the opportunity to 
present oral testimony or witnesses 
shall constitute a waiver of any right 
to present oral testimony or witnesses. 

(6) Order for informal hearing. Upon 
receipt of a timely written request that 
includes a request for a hearing, the 
FDIC shall issue an order directing an 
informal hearing to commence no later 
than 30 days after receipt of the re-
quest, unless the FDIC allows further 
time at the request of the FDIC-super-
vised institution. The hearing shall be 
held in Washington, DC, or at such 
other place as may be designated by 
the FDIC before a presiding officer(s) 
designated by the FDIC to conduct the 
hearing. 

(7) Hearing procedures. (i) The FDIC- 
supervised institution shall have the 
right to introduce relevant written ma-
terials and to present oral argument at 
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the hearing. The FDIC-supervised insti-
tution may introduce oral testimony 
and present witnesses only if expressly 
authorized by the FDIC or the pre-
siding officer(s). Neither the provisions 
of the Administrative Procedure Act (5 
U.S.C. 554–557) governing adjudications 
required by statute to be determined 
on the record nor the Uniform Rules of 
Practice and Procedure in this part 
apply to an informal hearing under this 
section unless the FDIC orders that 
such procedures shall apply. 

(ii) The informal hearing shall be re-
corded, and a transcript shall be fur-
nished to the FDIC-supervised institu-
tion upon request and payment of the 
cost thereof. Witnesses need not be 
sworn, unless specifically requested by 
a party or the presiding officer(s). The 
presiding officer(s) may ask questions 
of any witness. 

(iii) The presiding officer(s) may 
order that the hearing be continued for 
a reasonable period (normally five 
business days) following completion of 
oral testimony or argument to allow 
additional written submissions to the 
hearing record. 

(8) Recommendation of presiding offi-
cers. Within 20 calendar days following 
the date the hearing and the record on 
the proceeding are closed, the presiding 
officer(s) shall make a recommenda-
tion to the FDIC on the reclassifica-
tion. 

(9) Time for decision. Not later than 60 
calendar days after the date the record 
is closed or the date of the response in 
a case where no hearing was requested, 
the FDIC will decide whether to reclas-
sify the FDIC-supervised institution 
and notify the FDIC-supervised institu-
tion of the FDIC’s decision. 

(b) Request for rescission of reclassifica-
tion. Any FDIC-supervised institution 
that has been reclassified under this 
section, may, upon a change in cir-
cumstances, request in writing that 
the FDIC reconsider the reclassifica-
tion and may propose that the reclassi-
fication be rescinded and that any di-
rectives issued in connection with the 
reclassification be modified, rescinded, 
or removed. Unless otherwise ordered 
by the FDIC, the FDIC-supervised in-
stitution shall remain subject to the 
reclassification and to any directives 
issued in connection with that reclassi-

fication while such request is pending 
before the FDIC. 

§ 308.203 Order to dismiss a director 
or senior executive officer. 

(a) Service of notice. When the FDIC 
issues and serves a directive on an 
FDIC-supervised institution pursuant 
to § 308.201 requiring the FDIC-super-
vised institution to dismiss from office 
any director or senior executive officer 
under section 38(f)(2)(F)(ii) of the FDI 
Act, the FDIC shall also serve a copy of 
the directive, or the relevant portions 
of the directive where appropriate, 
upon the person to be dismissed. 

(b) Response to directive—(1) Request 
for reinstatement. A director or senior 
executive officer who has been served 
with a directive under paragraph (a) of 
this section (Respondent) may file a 
written request for reinstatement. The 
request for reinstatement shall be filed 
within 10 calendar days of the receipt 
of the directive by the Respondent, un-
less further time is allowed by the 
FDIC at the request of the Respondent. 

(2) Contents of request; informal hear-
ing. The request for reinstatement 
shall include reasons why the Respond-
ent should be reinstated and may in-
clude a request for an informal hearing 
before the FDIC under this section. If 
the Respondent desires to present oral 
testimony or witnesses at the hearing, 
the Respondent shall include a request 
to do so with the request for an infor-
mal hearing. The request to present 
oral testimony or witnesses shall speci-
fy the names of the witnesses and the 
general nature of their expected testi-
mony. Failure to request a hearing 
shall constitute a waiver of any right 
to a hearing, and failure to request the 
opportunity to present oral testimony 
or witnesses shall constitute a waiver 
of any right or opportunity to present 
oral testimony or witnesses. 

(3) Effective date. Unless otherwise or-
dered by the FDIC, the dismissal shall 
remain in effect while a request for re-
instatement is pending. 

(c) Order for informal hearing. Upon 
receipt of a timely written request 
from a Respondent for an informal 
hearing on the portion of a directive 
requiring an FDIC-supervised institu-
tion to dismiss from office any director 
or senior executive officer, the FDIC 
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shall issue an order directing an infor-
mal hearing to commence no later than 
30 days after receipt of the request, un-
less the Respondent requests a later 
date. The hearing shall be held in 
Washington, DC, or at such other place 
as may be designated by the FDIC, be-
fore a presiding officer(s) designated by 
the FDIC to conduct the hearing. 

(d) Hearing procedures. (1) A Respond-
ent may appear at the hearing person-
ally or through counsel. A Respondent 
shall have the right to introduce rel-
evant written materials and to present 
oral argument. A Respondent may in-
troduce oral testimony and present 
witnesses only if expressly authorized 
by the FDIC or the presiding officer(s). 
Neither the provisions of the Adminis-
trative Procedure Act governing adju-
dications required by statute to be de-
termined on the record nor the Uni-
form Rules of Practice and Procedure 
in this part apply to an informal hear-
ing under this section unless the FDIC 
orders that such procedures shall 
apply. 

(2) The informal hearing shall be re-
corded, and a transcript shall be fur-
nished to the Respondent upon request 
and payment of the cost thereof. Wit-
nesses need not be sworn, unless spe-
cifically requested by a party or the 
presiding officer(s). The presiding offi-
cer(s) may ask questions of any wit-
ness. 

(3) The presiding officer(s) may order 
that the hearing be continued for a rea-
sonable period (normally five business 
days) following completion of oral tes-
timony or argument to allow addi-
tional written submissions to the hear-
ing record. 

(e) Standard for review. A Respondent 
shall bear the burden of demonstrating 
that his or her continued employment 
by or service with the FDIC-supervised 
institution would materially strength-
en the FDIC-supervised institution’s 
ability: 

(1) To become adequately capitalized, 
to the extent that the directive was 
issued as a result of the FDIC-super-
vised institution’s capital level or fail-
ure to submit or implement a capital 
restoration plan; and 

(2) To correct the unsafe or unsound 
condition or unsafe or unsound prac-
tice, to the extent that the directive 

was issued as a result of classification 
of the FDIC-supervised institution 
based on supervisory criteria other 
than capital, pursuant to section 38(g) 
of the FDI Act. 

(f) Recommendation of presiding offi-
cers. Within 20 calendar days following 
the date the hearing and the record on 
the proceeding are closed, the presiding 
officer(s) shall make a recommenda-
tion to the FDIC concerning the Re-
spondent’s request for reinstatement 
with the FDIC-supervised institution. 

(g) Time for decision. Not later than 60 
calendar days after the date the record 
is closed or the date of the response in 
a case where no hearing was requested, 
the FDIC shall grant or deny the re-
quest for reinstatement and notify the 
Respondent of the FDIC’s decision. If 
the FDIC denies the request for rein-
statement, the FDIC shall set forth in 
the notification the reasons for the 
FDIC’s action. 

§ 308.204 Enforcement of directives. 
(a) Judicial remedies. Whenever an 

FDIC-supervised institution fails to 
comply with a directive issued under 
section 38, the FDIC may seek enforce-
ment of the directive in the appro-
priate United States district court pur-
suant to section 8(i)(1) of the FDI Act 
(12 U.S.C. 1818(i)(1)). 

(b) Administrative remedies—(1) Failure 
to comply with directive. Pursuant to 
section 8(i)(2)(A) of the FDI Act, the 
FDIC may assess a civil money penalty 
against any FDIC-supervised institu-
tion that violates or otherwise fails to 
comply with any final directive issued 
under section 38 and against any insti-
tution-affiliated party who partici-
pates in such violation or noncompli-
ance. 

(2) Failure to implement capital restora-
tion plan. The failure of an FDIC-super-
vised institution to implement a cap-
ital restoration plan required under 
section 38, or subpart H of part 324 of 
this chapter, or the failure of a com-
pany having control of an FDIC-super-
vised institution to fulfill a guarantee 
of a capital restoration plan made pur-
suant to section 38(e)(2) of the FDI Act 
shall subject the FDIC-supervised insti-
tution to the assessment of civil money 
penalties pursuant to section 8(i)(2)(A) 
of the FDI Act. 
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(c) Other enforcement action. In addi-
tion to the actions described in para-
graphs (a) and (b) of this section, the 
FDIC may seek enforcement of the pro-
visions of section 38 or subpart H of 
part 324 of this chapter through any 
other judicial or administrative pro-
ceeding authorized by law. 

Subpart R—Submission and Re-
view of Safety and Soundness 
Compliance Plans and 
Issuance of Orders To Correct 
Safety and Soundness Defi-
ciencies 

SOURCE: 80 FR 65906, Oct. 28,2015, unless 
otherwise noted. 

§ 308.300 Scope. 

The rules and procedures set forth in 
this subpart apply to insured state 
nonmember banks, to state-licensed in-
sured branches of foreign banks, that 
are subject to the provisions of section 
39 of the Federal Deposit Insurance Act 
(section 39) (12 U.S.C. 1831p–1), and to 
state savings associations (in aggre-
gate, bank or banks and state savings 
association or state savings associa-
tions). 

§ 308.301 Purpose. 

Section 39 of the FDI Act requires 
the FDIC to establish safety and sound-
ness standards. Pursuant to section 39, 
a bank or savings association may be 
required to submit a compliance plan if 
it is not in compliance with a safety 
and soundness standard established by 
guideline under section 39(a) or (b). An 
enforceable order under section 8 of the 
FDI Act may be issued if, after being 
notified that it is in violation of a safe-
ty and soundness standard established 
under section 39, the bank or savings 
association fails to submit an accept-
able compliance plan or fails in any 
material respect to implement an ac-
cepted plan. This subpart establishes 
procedures for requiring submission of 
a compliance plan and issuing an en-
forceable order pursuant to section 39. 

§ 308.302 Determination and notifica-
tion of failure to meet a safety and 
soundness standard and request for 
compliance plan. 

(a) Determination. The FDIC may, 
based upon an examination, inspection 
or any other information that becomes 
available to the FDIC, determine that 
a bank or state savings association has 
failed to satisfy the safety and sound-
ness standards set out in part 364 of 
this chapter and in the Interagency 
Guidelines Establishing Standards for 
Safety and Soundness in appendix A 
and the Interagency Guidelines Estab-
lishing Information Security Standards 
in appendix B to part 364 of this chap-
ter. 

(b) Request for compliance plan. If the 
FDIC determines that a bank or state 
savings association has failed a safety 
and soundness standard pursuant to 
paragraph (a) of this section, the FDIC 
may request, by letter or through a re-
port of examination, the submission of 
a compliance plan and the bank or 
state savings association shall be 
deemed to have notice of the request 
three days after mailing of the letter 
by the FDIC or delivery of the report of 
examination. 

§ 308.303 Filing of safety and sound-
ness compliance plan. 

(a) Schedule for filing compliance 
plan—(1) In general. A bank or state 
savings association shall file a written 
safety and soundness compliance plan 
with the FDIC within 30 days of receiv-
ing a request for a compliance plan 
pursuant to § 308.302(b), unless the FDIC 
notifies the bank or state savings asso-
ciation in writing that the plan is to be 
filed within a different period. 

(2) Other plans. If a bank or state sav-
ings association is obligated to file, or 
is currently operating under, a capital 
restoration plan submitted pursuant to 
section 38 of the FDI Act (12 U.S.C. 
1831o), a cease-and-desist order entered 
into pursuant to section 8 of the FDI 
Act, a formal or informal agreement, 
or a response to a report of examina-
tion or report of inspection, it may, 
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with the permission of the FDIC, sub-
mit a compliance plan under this sec-
tion as part of that plan, order, agree-
ment, or response, subject to the dead-
line provided in paragraph (a)(1) of this 
section. 

(b) Contents of plan. The compliance 
plan shall include a description of the 
steps the bank or state savings associa-
tion will take to correct the deficiency 
and the time within which those steps 
will be taken. 

(c) Review of safety and soundness com-
pliance plans. Within 30 days after re-
ceiving a safety and soundness compli-
ance plan under this subpart, the FDIC 
shall provide written notice to the 
bank or state savings association of 
whether the plan has been approved or 
seek additional information from the 
bank or state savings association re-
garding the plan. The FDIC may extend 
the time within which notice regarding 
approval of a plan will be provided. 

(d) Failure to submit or implement a 
compliance plan—(1) Supervisory actions. 
If a bank or state savings association 
fails to submit an acceptable plan 
within the time specified by the FDIC 
or fails in any material respect to im-
plement a compliance plan, then the 
FDIC shall, by order, require the bank 
or state savings association to correct 
the deficiency and may take further 
actions provided in section 39(e)(2)(B). 
Pursuant to section 39(e)(3), the FDIC 
may be required to take certain ac-
tions if the bank or state savings asso-
ciation commenced operations or expe-
rienced a change in control within the 
previous 24-month period, or the bank 
or state savings association experi-
enced extraordinary growth during the 
previous 18-month period. 

(2) Extraordinary growth. For purposes 
of paragraph (d)(1) of this section, ex-
traordinary growth means an increase 
in assets of more than 7.5 percent dur-
ing any quarter within the 18-month 
period preceding the issuance of a re-
quest for submission of a compliance 
plan, by a bank or state savings asso-
ciation that is not well capitalized for 
purposes of section 38 of the FDI Act. 
For purposes of calculating an increase 
in assets, assets acquired through 
merger or acquisition approved pursu-
ant to the Bank Merger Act (12 U.S.C. 
1828(c)) will be excluded. 

(e) Amendment of compliance plan. A 
bank or state savings association that 
has filed an approved compliance plan 
may, after prior written notice to and 
approval by the FDIC, amend the plan 
to reflect a change in circumstance. 
Until such time as a proposed amend-
ment has been approved, the bank or 
state savings association shall imple-
ment the compliance plan as pre-
viously approved. 

§ 308.304 Issuance of orders to correct 
deficiencies and to take or refrain 
from taking other actions. 

(a) Notice of intent to issue order—(1) 
In general. The FDIC shall provide a 
bank or state savings association prior 
written notice of the FDIC’s intention 
to issue an order requiring the bank or 
state savings association to correct a 
safety and soundness deficiency or to 
take or refrain from taking other ac-
tions pursuant to section 39 of the FDI 
Act. The bank or state savings associa-
tion shall have such time to respond to 
a proposed order as provided by the 
FDIC under paragraph (c) of this sec-
tion. 

(2) Immediate issuance of final order. If 
the FDIC finds it necessary in order to 
carry out the purposes of section 39 of 
the FDI Act, the FDIC may, without 
providing the notice prescribed in para-
graph (a)(1) of this section, issue an 
order requiring a bank or state savings 
association immediately to take ac-
tions to correct a safety and soundness 
deficiency or take or refrain from tak-
ing other actions pursuant to section 
39. A bank or state savings association 
that is subject to such an immediately 
effective order may submit a written 
appeal of the order to the FDIC. Such 
an appeal must be received by the 
FDIC within 14 calendar days of the 
issuance of the order, unless the FDIC 
permits a longer period. The FDIC 
shall consider any such appeal, if filed 
in a timely matter, within 60 days of 
receiving the appeal. During such pe-
riod of review, the order shall remain 
in effect unless the FDIC, in its sole 
discretion, stays the effectiveness of 
the order. 

(b) Contents of notice. A notice of in-
tent to issue an order shall include: 

(1) A statement of the safety and 
soundness deficiency or deficiencies 



130 

12 CFR Ch. III (1–1–25 Edition) § 308.305 

that have been identified at the bank 
or state savings association; 

(2) A description of any restrictions, 
prohibitions, or affirmative actions 
that the FDIC proposes to impose or 
require; 

(3) The proposed date when such re-
strictions or prohibitions would be ef-
fective or the proposed date for com-
pletion of any required action; and 

(4) The date by which the bank or 
state savings association subject to the 
order may file with the FDIC a written 
response to the notice. 

(c) Response to notice—(1) Time for re-
sponse. A bank or state savings associa-
tion may file a written response to a 
notice of intent to issue an order with-
in the time period set by the FDIC. 
Such a response must be received by 
the FDIC within 14 calendar days from 
the date of the notice unless the FDIC 
determines that a different period is 
appropriate in light of the safety and 
soundness of the bank or state savings 
association or other relevant cir-
cumstances. 

(2) Contents of response. The response 
should include: 

(i) An explanation why the action 
proposed by the FDIC is not an appro-
priate exercise of discretion under sec-
tion 39; 

(ii) Any recommended modification 
of the proposed order; and 

(iii) Any other relevant information, 
mitigating circumstances, documenta-
tion, or other evidence in support of 
the position of the bank or state sav-
ings association regarding the proposed 
order. 

(d) Agency consideration of response. 
After considering the response, the 
FDIC may: 

(1) Issue the order as proposed or in 
modified form; 

(2) Determine not to issue the order 
and so notify the bank or state savings 
association; or 

(3) Seek additional information or 
clarification of the response from the 
bank or state savings association, or 
any other relevant source. 

(e) Failure to file response. Failure by 
a bank or state savings association to 
file with the FDIC, within the specified 
time period, a written response to a 
proposed order shall constitute a waiv-
er of the opportunity to respond and 

shall constitute consent to the 
issuance of the order. 

(f) Request for modification of rescission 
of order. Any bank or state savings as-
sociation that is subject to an order 
under this subpart may, upon a change 
in circumstances, request in writing 
that the FDIC reconsider the terms of 
the order, and may propose that the 
order be rescinded or modified. Unless 
otherwise ordered by the FDIC, the 
order shall continue in place while 
such request is pending before the 
FDIC. 

§ 308.305 Enforcement of orders. 
(a) Judicial remedies. Whenever a bank 

or state savings association fails to 
comply with an order issued under sec-
tion 39, the FDIC may seek enforce-
ment of the order in the appropriate 
United States district court pursuant 
to section 8(i)(1) of the FDI Act. 

(b) Failure to comply with order. Pur-
suant to section 8(i)(2)(A) of the FDI 
Act, the FDIC may assess a civil 
money penalty against any bank or 
state savings association that violates 
or otherwise fails to comply with any 
final order issued under section 39 and 
against any institution-affiliated party 
who participates in such violation or 
noncompliance. 

(c) Other enforcement action. In addi-
tion to the actions described in para-
graphs (a) and (b) of this section, the 
FDIC may seek enforcement of the pro-
visions of section 39 or this part 
through any other judicial or adminis-
trative proceeding authorized by law. 

Subpart S—Applications for a Stay 
or Review of Actions of Bank 
Clearing Agencies 

SOURCE: 61 FR 48403, Sept. 11, 1996, unless 
otherwise noted. 

§ 308.400 Scope. 
This subpart is issued by the Cor-

poration pursuant to sections 
17A(b)(3)(g), 17A(b)(5)(C), 19 and 23 of 
the Securities Exchange Act of 1934 
(Exchange Act), as amended (15 U.S.C. 
78q–1 (b)(3)(g), (b)(5)(C), 78s, 78w). It ap-
plies to applications by banks insured 
by the Corporation (other than mem-
bers of the Federal Reserve System) for 
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a stay or review of certain actions by 
clearing agencies registered under the 
Exchange Act, for which the Securities 
and Exchange Commission (Commis-
sion) is not the appropriate regulatory 
agency under section 3(a)(34)(B) of the 
Exchange Act (bank clearing agencies). 

§ 308.401 Applications for stays of dis-
ciplinary sanctions or summary sus-
pensions by a bank clearing agency. 

Applications to the Corporation for a 
stay of disciplinary action imposed by 
registered clearing agencies pursuant 
to section 17(b)(3)(G) of the Exchange 
Act, or summary suspension or limita-
tion or prohibition of access under sec-
tion 17(b)(5)(C) of the Exchange Act 
shall be made according to the rules 
adopted by the Commission (17 CFR 
240.19d–2). References to the ‘‘Commis-
sion’’ in 17 CFR 240.19d–2 are deemed to 
refer to the ‘‘Corporation.’’ 

§ 308.402 Applications for review of 
final disciplinary sanctions, denials 
of participation, or prohibitions or 
limitations of access to services im-
posed by bank clearing agencies. 

Proceedings on an application to the 
Corporation under section 19(d)(2) of 
the Exchange Act for review of any 
final disciplinary sanctions, denials of 
participation, or prohibitions or limi-
tations of access to services imposed by 
bank clearing agencies shall be con-
ducted according to the procedures set 
forth in rules adopted by the Commis-
sion (17 CFR 240.19d–3). References to 
the ‘‘Commission’’ in 17 CFR 240.19d–3 
are deemed to refer to the ‘‘Corpora-
tion.’’ 

Subpart T—Program Fraud Civil 
Remedies and Procedures 

SOURCE: 66 FR 9189, Feb. 7, 2001, unless oth-
erwise noted. 

§ 308.500 Basis, purpose, and scope. 
(a) Basis. This subpart implements 

the Program Fraud Civil Remedies Act, 
Pub. L. 99-509, sections 6101–6104, 100 
Stat. 1874 (October 21, 1986), codified at 
31 U.S.C. 3801–3812, (PFCRA) and made 
applicable to the Federal Deposit In-
surance Corporation (FDIC) by section 
23 of the Resolution Trust Corporation 
Completion Act (Pub. L. 103–204, 107 

Stat. 2369). 31 U.S.C. 3809 of the statute 
requires each Authority head to pro-
mulgate regulations necessary to im-
plement the provisions of the statute. 

(b) Purpose. This subpart: 
(1) Establishes administrative proce-

dures for imposing civil penalties and 
assessments against persons who make, 
submit, or present or cause to be made, 
submitted, or presented false, ficti-
tious, or fraudulent claims or written 
statements to the FDIC or to its 
agents; and 

(2) Specifies the hearing and appeal 
rights of persons subject to allegations 
of liability for such penalties and as-
sessments. 

(c) Scope. This subpart applies only to 
persons who make, submit, or present 
or cause to be made, submitted, or pre-
sented false, fictitious, or fraudulent 
claims or written statements to the 
FDIC or to its agents acting on behalf 
of the FDIC in connection with FDIC 
employment matters, FDIC con-
tracting activities, and the FDIC Asset 
Purchaser Certification Program. It 
does not apply to false claims or state-
ments made in connection with pro-
grams (other than as set forth in the 
preceding sentence) related to the 
FDIC’s regulatory, supervision, en-
forcement, insurance, receivership or 
liquidation responsibilities. The FDIC 
is restricting the scope of applicability 
of this subpart because other civil and 
administrative remedies are adequate 
to redress fraud in the areas not cov-
ered. 

§ 308.501 Definitions. 

For purposes of this subpart: 
(a) Administrative Law Judge (ALJ) 

means the presiding officer appointed 
by the Office of Financial Institution 
Adjudication pursuant to 12 U.S.C. 1818 
note and 5 U.S.C. 3105. 

(b) Authority means the Federal De-
posit Insurance Corporation (FDIC). 

(c) Authority head or Board means the 
Board of Directors of the FDIC, which 
is herein designated by the Chairman 
of the FDIC to serve as head of the 
FDIC for PFCRA matters. 

(d) Benefit means, in the context of 
‘‘statement’’ as defined in 31 U.S.C. 
3801(a)(9), any financial assistance re-
ceived from the FDIC that amounts to 
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$150,000 or less. The term does not in-
clude the FDIC’s deposit insurance pro-
gram. 

(e) Claim means any request, demand, 
or submission: 

(1) Made to the FDIC for property, 
services, or money (including money 
representing grants, loans, insurance, 
or benefits); 

(2) Made to a recipient of property, 
services, or money from the FDIC or to 
a party to a contract with the FDIC; 

(i) For property or services if the 
United States: 

(A) Provided such property or serv-
ices; 

(B) Provided any portion of the funds 
for the purchase of such property or 
services; or 

(C) Will reimburse such recipient or 
party for the purchase of such property 
or services; 

(ii) For the payment of money (in-
cluding money representing grants, 
loans, insurance, or benefits) if the 
United States: 

(A) Provided any portion of the 
money requested or demanded; or 

(B) Will reimburse such recipient or 
party for any portion of the money 
paid on such request or demand; or 

(3) Made to the FDIC that has the ef-
fect of decreasing an obligation to pay 
or account for property, services, or 
money. 

(f) Complaint means the administra-
tive complaint served by the reviewing 
official on the defendant under § 308.506 
of this subpart. 

(g) Corporation means the Federal De-
posit Insurance Corporation. 

(h) Defendant means any person al-
leged in a complaint under § 308.506 of 
this subpart to be liable for a civil pen-
alty or assessment under § 308.502 of 
this subpart. 

(i) Government means the United 
States Government. 

(j) Individual means a natural person. 
(k) Initial decision means the written 

decision of the ALJ required by § 308.509 
or § 308.536 of this subpart, and includes 
a revised initial decision issued fol-
lowing a remand or a motion for con-
sideration. 

(l) Investigating official means the In-
spector General of the FDIC, or an offi-
cer or employee of the Inspector Gen-
eral designated by the Inspector Gen-

eral. The investigating official must 
serve in a position that has a rate of 
basic pay under the pay scale utilized 
by the FDIC that is equal to or greater 
than 120 percent of the minimum rate 
of basic pay for grade 15 under the fed-
eral government’s General Schedule. 

(m) Knows or has reason to know, 
means that a person, with respect to a 
claim or statement: 

(1) Has actual knowledge that the 
claim or statement is false, fictitious, 
or fraudulent; 

(2) Acts in deliberate ignorance of the 
truth or falsity of the claim or state-
ment; or 

(3) Acts in reckless disregard of the 
truth or falsity of the claim or state-
ment. 

(n) Makes, wherever it appears, in-
cludes the terms ‘‘presents’’, ‘‘sub-
mits’’, and ‘‘causes to be made, pre-
sented, or submitted.’’ As the context 
requires, ‘‘making’’ or ‘‘made’’ likewise 
includes the corresponding forms of 
such terms. 

(o) Person means any individual, 
partnership, corporation, association, 
or private organization, and includes 
the plural of that term. 

(p) Representative means an attorney, 
who is a member in good standing of 
the bar of any state, territory, or pos-
session of the United States or of the 
District of Columbia or the Common-
wealth of Puerto Rico, and designated 
by a party in writing. 

(q) Reviewing official means the Gen-
eral Counsel of the FDIC or his des-
ignee who is: 

(1) Not subject to supervision by, or 
required to report to, the investigating 
official; 

(2) Not employed in the organiza-
tional unit of the FDIC in which the in-
vestigating official is employed; and 

(3) Serving in a position that has a 
rate of basic pay under the pay scale 
utilized by the FDIC that is equal to or 
greater than 120 percent of the min-
imum rate of basic pay for grade 15 
under the federal government’s General 
Schedule. 

(r) Statement means any representa-
tion, certification, affirmation, docu-
ment, record, or accounting or book-
keeping entry made: 

(1) With respect to a claim or to ob-
tain the approval or payment of a 
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claim (including relating to eligibility 
to make a claim); or 

(2) With respect to (including relat-
ing to eligibility for): 

(i) A contract with, or a bid or pro-
posal for a contract with; or 

(ii) A grant, loan, or benefit received, 
directly or indirectly, from the FDIC, 
or any state, political subdivision of a 
state, or other party, if the United 
States government provides any por-
tion of the money or property under 
such contract or for such grant, loan, 
or benefit, or if the government will re-
imburse such state, political subdivi-
sion, or party for any portion of the 
money or property under such contract 
or for such grant, loan, or benefit. 

§ 308.502 Basis for civil penalties and 
assessments. 

(a) Claims. (1) A person who makes a 
false, fictitious, or fraudulent claim to 
the FDIC is subject to a civil penalty of 
up to $5,000 per claim. A claim is false, 
fictitious, or fraudulent if the person 
making the claim knows, or has reason 
to know, that: 

(i) The claim is false, fictitious, or 
fraudulent; or 

(ii) The claim includes, or is sup-
ported by, a written statement that as-
serts a material fact which is false, fic-
titious or fraudulent; or 

(iii) The claim includes, or is sup-
ported by, a written statement that: 

(A) Omits a material fact; and 
(B) Is false, fictitious, or fraudulent 

as a result of that omission; and 
(C) Is a statement in which the per-

son making the statement has a duty 
to include the material fact; or 

(iv) The claim seeks payment for pro-
viding property or services that the 
person has not provided as claimed. 

(2) Each voucher, invoice, claim 
form, or other individual request or de-
mand for property, services, or money 
constitutes a separate claim. 

(3) A claim will be considered made 
to the FDIC, recipient, or party when 
the claim is actually made to an agent, 
fiscal intermediary, or other entity, in-
cluding any state or political subdivi-
sion thereof, acting for or on behalf of 
the FDIC, recipient, or party. 

(4) Each claim for property, services, 
or money that constitutes any one of 
the elements in paragraph (a)(1) of this 

section is subject to a civil penalty re-
gardless of whether the property, serv-
ices, or money is actually delivered or 
paid. 

(5) If the FDIC has made any pay-
ment (including transferred property 
or provided services) on a claim, a per-
son subject to a civil penalty under 
paragraph (a)(1) of this section will 
also be subject to an assessment of not 
more than twice the amount of such 
claim (or portion of the claim) that is 
determined to constitute a false, ficti-
tious, or fraudulent claim under para-
graph (a)(1) of this section. The assess-
ment will be in lieu of damages sus-
tained by the FDIC because of the 
claims. 

(6) The amount of any penalty as-
sessed under paragraph (a)(1) of this 
section will be adjusted for inflation in 
accordance with § 308.132(d). 

(7) The penalty specified in paragraph 
(a)(1) of this section is in addition to 
any other remedy allowable by law. 

(b) Statements. (1) A person who sub-
mits to the FDIC a false, fictitious or 
fraudulent statement is subject to a 
civil penalty of up to $5,000 per state-
ment. A statement is false, fictitious 
or fraudulent if the person submitting 
the statement to the FDIC knows, or 
has reason to know, that: 

(i) The statement asserts a material 
fact which is false, fictitious, or fraud-
ulent; or 

(ii) The statement omits a material 
fact that the person making the state-
ment has a duty to include in the 
statement; and 

(iii) The statement contains or is ac-
companied by an express certification 
or affirmation of the truthfulness and 
accuracy of the contents of the state-
ment. 

(2) Each written representation, cer-
tification, or affirmation constitutes a 
separate statement. 

(3) A statement will be considered 
made to the FDIC when the statement 
is actually made to an agent, fiscal 
intermediary, or other entity, includ-
ing any state or political subdivision 
thereof, acting for or on behalf of the 
FDIC. 

(4) The amount of any penalty as-
sessed under paragraph (a)(1) of this 
section will be adjusted for inflation in 
accordance with § 308.132(d). 
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(5) The penalty specified in paragraph 
(a)(1) of this section is in addition to 
any other remedy allowable by law. 

(c) Failure to file declaration/certifi-
cation. Where, as a prerequisite to con-
ducting business with the FDIC, a per-
son is required by law to file one or 
more declarations and/or certifi-
cations, and the person intentionally 
fails to file such declaration/certifi-
cation, the person will be subject to 
the civil penalties as prescribed by this 
subpart. 

(d) Civil money penalties that are as-
sessed under this subpart are subject to 
annual adjustments to account for in-
flation as required by the Federal Civil 
Penalties Inflation Adjustment Act Im-
provements Act of 2015 (Pub. L. 114–74, 
sec. 701, 129 Stat. 584) (see also 12 CFR 
308.132(d)(17)). 

(e) Liability. (1) In any case in which 
it is determined that more than one 
person is liable for making a claim or 
statement under this section, each 
such person may be held jointly and 
severally liable for a civil penalty 
under this section. 

(2) In any case in which it is deter-
mined that more than one person is lia-
ble for making a claim under this sec-
tion on which the FDIC has made pay-
ment (including transferred property 
or provided services), an assessment 
may be imposed against any such per-
son or jointly and severally against 
any combination of such persons. 

[66 FR 9189, Feb. 7, 2001, as amended at 81 FR 
42242, June 29, 2016; 83 FR 61115, Nov. 28, 2018] 

§ 308.503 Investigations. 
(a) If an investigating official con-

cludes that a subpoena pursuant to the 
authority conferred by 31 U.S.C. 3804(a) 
is warranted: 

(1) The subpoena will identify the 
person to whom it is addressed and the 
authority under which the subpoena is 
issued and will identify the records or 
documents sought; 

(2) The investigating official may 
designate a person to act on his or her 
behalf to receive the documents 
sought; and 

(3) The person receiving such sub-
poena will be required to provide the 
investigating official or the person des-
ignated to receive the documents a cer-
tification that the documents sought 

have been produced, or that such docu-
ments are not available, and the rea-
sons therefor, or that such documents, 
suitably identified, have been withheld 
based upon the assertion of an identi-
fied privilege. 

(b) If the investigating official con-
cludes that an action under the PFCRA 
may be warranted, the investigating 
official will submit a report containing 
the findings and conclusions of such in-
vestigation to the reviewing official. 

(c) Nothing in this section will pre-
clude or limit an investigating offi-
cial’s discretion to refer allegations di-
rectly to the United States Depart-
ment of Justice (DOJ) for suit under 
the False Claims Act (31 U.S.C. 3729 et 
seq.) or other civil relief, or to preclude 
or limit the investigating official’s dis-
cretion to defer or postpone a report or 
referral to the reviewing official to 
avoid interference with a criminal in-
vestigation or prosecution. 

(d) Nothing in this section modifies 
any responsibility of an investigating 
official to report violations of criminal 
law to the Attorney General. 

§ 308.504 Review by the reviewing offi-
cial. 

(a) If, based on the report of the in-
vestigating official under § 308.503(b) of 
this subpart, the reviewing official de-
termines that there is adequate evi-
dence to believe that a person is liable 
under § 308.502 of this subpart, the re-
viewing official will transmit to the 
Attorney General a written notice of 
the reviewing official’s intention to 
issue a complaint under § 308.506 of this 
subpart. 

(b) Such notice will include: 
(1) A statement of the reviewing offi-

cial’s reasons for issuing a complaint; 
(2) A statement specifying the evi-

dence that supports the allegations of 
liability; 

(3) A description of the claims or 
statements upon which the allegations 
of liability are based; 

(4) An estimate of the amount of 
money or the value of property, serv-
ices, or other benefits requested or de-
manded in violation of § 308.502 of this 
subpart; 

(5) A statement of any exculpatory or 
mitigating circumstances that may re-
late to the claims or statements known 
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by the reviewing official or the inves-
tigating official; and 

(6) A statement that there is a rea-
sonable prospect of collecting an ap-
propriate amount of penalties and as-
sessments. Such a statement may be 
based upon information then known, or 
upon an absence of any information in-
dicating that the person may be unable 
to pay such amount. 

§ 308.505 Prerequisites for issuing a 
complaint. 

(a) The reviewing official may issue a 
complaint under § 308.506 of this sub-
part only if: 

(1) The DOJ approves the issuance of 
a complaint in a written statement de-
scribed in 31 U.S.C. 3803(b)(1); and 

(2) In the case of allegations of liabil-
ity under § 308.502(a) of this subpart 
with respect to a claim (or a group of 
related claims submitted at the same 
time as defined in paragraph (b) of this 
section) the reviewing official deter-
mines that the amount of money or the 
value of property or services demanded 
or requested does not exceed $150,000. 

(b) For the purposes of this section, a 
group of related claims submitted at 
the same time will include only those 
claims arising from the same trans-
action (e.g., grant, loan, application, or 
contract) that are submitted simulta-
neously as part of a single request, de-
mand, or submission. 

(c) Nothing in this section will be 
construed to limit the reviewing offi-
cial’s authority to join in a single com-
plaint against a person claims that are 
unrelated or were not submitted simul-
taneously, regardless of the amount of 
money, or the value of property or 
services, demanded or requested. 

§ 308.506 Complaint. 
(a) On or after the date the DOJ ap-

proves the issuance of a complaint in 
accordance with 31 U.S.C. 3803(b)(1), the 
reviewing official may serve a com-
plaint on the defendant, as provided in 
§ 308.507 of this subpart. 

(b) The complaint will state: 
(1) The allegations of liability 

against the defendant, including the 
statutory basis for liability, or identi-
fication of the claims or statements 
that are the basis for the alleged liabil-
ity, and the reasons why liability alleg-

edly arises from such claims or state-
ments; 

(2) The maximum amount of pen-
alties and assessments for which the 
defendant may be held liable; 

(3) Instructions for filing an answer 
and to request a hearing, including a 
specific statement of the defendant’s 
right to request a hearing by filing an 
answer and to be represented by a rep-
resentative; and 

(4) That failure to file an answer 
within 30 days of service of the com-
plaint will result in the imposition of 
the maximum amount of penalties and 
assessments without right to appeal, as 
provided in § 308.509 of this subpart. 

(c) At the same time the reviewing 
official serves the complaint, he or she 
will provide the defendant with a copy 
of this subpart. 

§ 308.507 Service of complaint. 
(a) Service of a complaint will be 

made by certified or registered mail or 
by delivery in any manner authorized 
by rule 4(c) of the Federal Rules of 
Civil Procedure (28 U.S.C. App.). Serv-
ice is complete upon receipt. 

(b) Proof of service, stating the name 
and address of the person on whom the 
complaint was served, and the manner 
and date of service, may be made by: 

(1) Affidavit of the individual serving 
the complaint by delivery; 

(2) A United States Postal Service re-
turn receipt card acknowledging re-
ceipt; or 

(3) Written acknowledgment of re-
ceipt by the defendant or his or her 
representative. 

§ 308.508 Answer. 
(a) The defendant may request a 

hearing by filing an answer with the 
reviewing official within 30 days of 
service of the complaint. An answer 
will be deemed to be a request for hear-
ing. 

(b) In the answer, the defendant: 
(1) Must admit or deny each of the al-

legations of liability made in the com-
plaint; 

(2) Must state any defense on which 
the defendant intends to rely; 

(3) May state any reasons why the de-
fendant contends that the penalties 
and assessments should be less than 
the statutory maximum; and 
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(4) Must state the name, address, and 
telephone number of the person author-
ized by the defendant to act as defend-
ant’s representative, if any. 

(c) If the defendant is unable to file 
an answer meeting the requirements of 
paragraph (b) of this section within the 
time provided: 

(1) The defendant may, before the ex-
piration of 30 days from service of the 
complaint, file with the reviewing offi-
cial a general answer denying liability 
and requesting a hearing, and a request 
for an extension of time within which 
to file an answer meeting the require-
ments of paragraph (b) of this section. 

(2) The reviewing official will file 
promptly with the ALJ the complaint, 
the general answer denying liability, 
and the request for an extension of 
time as provided in § 308.510 of this sub-
part. 

(3) For good cause shown, the ALJ 
may grant the defendant up to 30 addi-
tional days within which to file an an-
swer meeting the requirements of para-
graph (b) of this section. 

§ 308.509 Default upon failure to file 
an answer. 

(a) If the defendant does not file an 
answer within the time prescribed in 
§ 308.508(a) of this subpart, the review-
ing official may refer the complaint to 
the ALJ. 

(b) Upon the referral of the com-
plaint, the ALJ will promptly serve on 
defendant in the manner prescribed in 
§ 308.507 of this subpart, a notice that 
an initial decision will be issued under 
this section. 

(c) If the defendant fails to answer, 
the ALJ will assume the facts alleged 
in the complaint to be true, and, if 
such facts establish liability under 
§ 308.502 of this subpart, the ALJ will 
issue an initial decision imposing the 
maximum amount of penalties and as-
sessments allowed under the statute. 

(d) Except as otherwise provided in 
this section, by failing to file a timely 
answer, the defendant waives any right 
to further review of the penalties and 
assessments imposed under paragraph 
(c) of this section, and the initial deci-
sion will become final and binding 
upon the parties 30 days after it is 
issued. 

(e) If, before such an initial decision 
becomes final, the defendant files a 
motion with the ALJ seeking to reopen 
on the grounds that extraordinary cir-
cumstances prevented the defendant 
from filing an answer, the initial deci-
sion will be stayed pending the ALJ’s 
decision on the motion. 

(f) If, in the motion to reopen under 
paragraph (e) of this section, the de-
fendant can demonstrate extraordinary 
circumstances excusing the failure to 
file a timely answer, the ALJ will 
withdraw the initial decision in para-
graph (c) of this section, if such a deci-
sion has been issued, and will grant the 
defendant an opportunity to answer 
the complaint. 

(g) A decision of the ALJ denying a 
defendant’s motion to reopen under 
paragraph (e) of this section is not sub-
ject to reconsideration under § 308.537 
of this subpart. 

(h) The decision denying the motion 
to reopen under paragraph (e) of this 
section may be appealed by the defend-
ant to the Board by filing a notice of 
appeal with the Board within 15 days 
after the ALJ denies the motion. The 
timely filing of a notice of appeal will 
stay the initial decision until the 
Board decides the issue. 

(i) If the defendant files a timely no-
tice of appeal with the Board, the ALJ 
will forward the record of the pro-
ceeding to the Board. 

(j) The Board will decide whether ex-
traordinary circumstances excuse the 
defendant’s failure to file a timely an-
swer based solely on the record before 
the ALJ. 

(k) If the Board decides that extraor-
dinary circumstances excuse the de-
fendant’s failure to file a timely an-
swer, the Board will remand the case to 
the ALJ with instructions to grant the 
defendant an opportunity to answer. 

(l) If the Board decides that the de-
fendant’s failure to file a timely an-
swer is not excused, the Board will re-
instate the initial decision of the ALJ, 
which will become final and binding 
upon the parties 30 days after the 
Board issues such decision. 

§ 308.510 Referral of complaint and an-
swer to the ALJ. 

Upon receipt of an answer, the re-
viewing official will file the complaint 
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and answer with the ALJ. The review-
ing official will include the name, ad-
dress, and telephone number of a rep-
resentative of the Corporation. 

§ 308.511 Notice of hearing. 
(a) When the ALJ receives the com-

plaint and answer, the ALJ will 
promptly serve a notice of hearing 
upon the defendant in the manner pre-
scribed by § 308.507 of this subpart. At 
the same time, the ALJ will send a 
copy of such notice to the representa-
tive of the Corporation. 

(b) The notice will include: 
(1) The tentative time, date, and 

place, and the nature of the hearing; 
(2) The legal authority and jurisdic-

tion under which the hearing is to be 
held; 

(3) The matters of fact and law to be 
asserted; 

(4) A description of the procedures for 
the conduct of the hearing; 

(5) The name, address, and telephone 
number of the representative of the 
Corporation and of the defendant, if 
any; and 

(6) Other matters as the ALJ deems 
appropriate. 

§ 308.512 Parties to the hearing. 
(a) The parties to the hearing will be 

the defendant and the Corporation. 
(b) Pursuant to the False Claims Act 

(31 U.S.C. 3730(c)(5)), a private plaintiff 
under the False Claims Act may par-
ticipate in these proceedings to the ex-
tent authorized by the provisions of 
that Act. 

§ 308.513 Separation of functions. 
(a) The investigating official, the re-

viewing official, and any employee or 
agent of the FDIC who takes part in in-
vestigating, preparing, or presenting a 
particular case may not, in such case 
or a factually related case: 

(1) Participate in the hearing as the 
ALJ; 

(2) Participate or advise in the initial 
decision or the review of the initial de-
cision by the Board, except as a wit-
ness or a representative in public pro-
ceedings; or 

(3) Make the collection of penalties 
and assessments under 31 U.S.C. 3806. 

(b) The ALJ will not be responsible 
to, or subject to the supervision or di-

rection of, the investigating official or 
the reviewing official. 

(c) Except as provided in paragraph 
(a) of this section, the representative 
for the FDIC will be an attorney em-
ployed in the FDIC’s Legal Division; 
however, the representative of the 
FDIC may not participate or advise in 
the review of the initial decision by the 
Board. 

§ 308.514 Ex parte contacts. 
No party or person (except employees 

of the ALJ’s office) will communicate 
in any way with the ALJ on any mat-
ter at issue in a case, unless on notice 
and opportunity for all parties to par-
ticipate. This provision does not pro-
hibit a person or party from inquiring 
about the status of a case or asking 
routine questions concerning adminis-
trative functions or procedures. 

§ 308.515 Disqualification of reviewing 
official or ALJ. 

(a) A reviewing official or ALJ in a 
particular case may disqualify himself 
or herself at any time. 

(b) A party may file with the ALJ a 
motion for disqualification of a review-
ing official or an ALJ. An affidavit al-
leging conflict of interest or other rea-
son for disqualification must accom-
pany the motion. 

(c) Such motion and affidavit must 
be filed promptly upon the party’s dis-
covery of reasons requiring disquali-
fication, or such objections will be 
deemed waived. 

(d) Such affidavit must state specific 
facts that support the party’s belief 
that personal bias or other reason for 
disqualification exists and the time 
and circumstances of the party’s dis-
covery of such facts. The representa-
tive of record must certify that the af-
fidavit is made in good faith and this 
certification must accompany the affi-
davit. 

(e) Upon the filing of such a motion 
and affidavit, the ALJ will proceed no 
further in the case until he or she re-
solves the matter of disqualification in 
accordance with paragraph (f) of this 
section. 

(f)(1) If the ALJ determines that a re-
viewing official is disqualified, the ALJ 
will dismiss the complaint without 
prejudice. 
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(2) If the ALJ disqualifies himself or 
herself, the case will be reassigned 
promptly to another ALJ. 

(3) If the ALJ denies a motion to dis-
qualify, the Board may determine the 
matter only as part of the Board’s re-
view of the initial decision upon ap-
peal, if any. 

§ 308.516 Rights of parties. 
Except as otherwise limited by this 

subpart, all parties may: 
(a) Be accompanied, represented, and 

advised by a representative; 
(b) Participate in any conference 

held by the ALJ; 
(c) Conduct discovery; 
(d) Agree to stipulations of fact or 

law which will be made part of the 
record; 

(e) Present evidence relevant to the 
issues at the hearing; 

(f) Present and cross-examine wit-
nesses; 

(g) Present oral arguments at the 
hearing as permitted by the ALJ; and 

(h) Submit written briefs and pro-
posed findings of fact and conclusions 
of law. 

§ 308.517 Authority of the ALJ. 
(a) The ALJ will conduct a fair and 

impartial hearing, avoid delay, main-
tain order, and assure that a record of 
the proceeding is made. 

(b) The ALJ has the authority to: 
(1) Set and change the date, time, 

and place of the hearing upon reason-
able notice to the parties; 

(2) Continue or recess the hearing in 
whole or in part for a reasonable period 
of time; 

(3) Hold conferences to identify or 
simplify the issues, or to consider 
other matters that may aid in the ex-
peditious disposition of the proceeding; 

(4) Administer oaths and affirma-
tions; 

(5) Issue subpoenas requiring the at-
tendance of witnesses and the produc-
tion of documents at depositions or at 
hearings; 

(6) Rule on motions and other proce-
dural matters; 

(7) Regulate the scope and timing of 
discovery; 

(8) Regulate the course of the hearing 
and the conduct of representatives and 
parties; 

(9) Examine witnesses; 
(10) Receive, rule on, exclude, or 

limit evidence; 
(11) Upon motion of a party, take of-

ficial notice of facts, decide cases, in 
whole or in part, by summary judg-
ment where there is no disputed issue 
of material fact; 

(12) Conduct any conference, argu-
ment, or hearing on motions in person 
or by telephone; and 

(13) Exercise such other authority as 
is necessary to carry out the respon-
sibilities of the ALJ under this sub-
part. 

(c) The ALJ does not have the au-
thority to make any determinations 
regarding the validity of federal stat-
utes or regulations or of directives, 
rules, resolutions, policies, orders or 
other such general pronouncements 
issued by the Corporation. 

§ 308.518 Prehearing conferences. 

(a) The ALJ may schedule prehearing 
conferences as appropriate. 

(b) Upon the motion of any party, the 
ALJ will schedule at least one pre-
hearing conference at a reasonable 
time in advance of the hearing. 

(c) The ALJ may use prehearing con-
ferences to discuss the following: 

(1) Simplification of the issues; 
(2) The necessity or desirability of 

amendments to the pleading, including 
the need for a more definite statement; 

(3) Stipulations and admissions of 
fact as to the contents and authen-
ticity of documents; 

(4) Whether the parties can agree to 
submission of the case on a stipulated 
record; 

(5) Whether a party chooses (subject 
to the objection of other parties) to 
waive appearance at an oral hearing 
and to submit only documentary evi-
dence and written argument; 

(6) Limitation of the number of wit-
nesses; 

(7) Scheduling dates for the exchange 
of witness lists and of proposed exhib-
its; 

(8) Discovery; 
(9) The time, date, and place for the 

hearing; and 
(10) Such other matters as may tend 

to expedite the fair and just disposition 
of the proceedings. 
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(d) The ALJ may issue an order con-
taining all matters agreed upon by the 
parties or ordered by the ALJ at a pre-
hearing conference. 

§ 308.519 Disclosure of documents. 
(a) Upon written request to the re-

viewing official, the defendant may re-
view any relevant and material docu-
ments, transcripts, records, and other 
materials that relate to the allegations 
set out in the complaint and upon 
which the findings and conclusions of 
the investigating official under 
§ 308.503(b) of this subpart are based, 
unless such documents are subject to a 
privilege under federal law. Upon pay-
ment of fees for duplication, the de-
fendant may obtain copies of such doc-
uments. 

(b) Upon written request to the re-
viewing official, the defendant also 
may obtain a copy of all exculpatory 
information in the possession of the re-
viewing official or investigating offi-
cial relating to the allegations in the 
complaint, even if it is contained in a 
document that would otherwise be 
privileged. If the document would oth-
erwise be privileged, only that portion 
containing exculpatory information 
must be disclosed. 

(c) The notice sent to the Attorney 
General from the reviewing official as 
described in § 308.504 of this subpart is 
not discoverable under any cir-
cumstances. 

(d) The defendant may file a motion 
to compel disclosure of the documents 
subject to the provisions of this sec-
tion. Such a motion may only be filed 
with the ALJ following the filing of an 
answer pursuant to § 308.508 of this sub-
part. 

§ 308.520 Discovery. 
(a) The following types of discovery 

are authorized: 
(1) Requests for production of docu-

ments for inspection and copying; 
(2) Requests for admission of the au-

thenticity of any relevant document or 
of the truth of any relevant fact; 

(3) Written interrogatories; and 
(4) Depositions. 
(b) For the purpose of this section 

and §§ 308.521 and 308.522 of this subpart, 
the term documents includes informa-
tion, documents, reports, answers, 

records, accounts, papers, and other 
data or documentary evidence. Nothing 
contained in this subpart will be inter-
preted to require the creation of a doc-
ument. 

(c) Unless mutually agreed to by the 
parties, discovery is available only as 
ordered by the ALJ. The ALJ will regu-
late the timing of discovery. 

(d) Motions for discovery. (1) A party 
seeking discovery may file a motion 
with the ALJ and a copy of the re-
quested discovery, or in the case of 
depositions, a summary of the scope of 
the proposed deposition, must accom-
pany such motions. 

(2) Within 10 days of service, a party 
may file an opposition to the motion 
and/or a motion for protective order as 
provided in § 308.523 of this subpart. 

(3) The ALJ may grant a motion for 
discovery only if he or she finds that 
the discovery sought: 

(i) Is necessary for the expeditious, 
fair, and reasonable consideration of 
the issues; 

(ii) Is not unduly costly or burden-
some; 

(iii) Will not unduly delay the pro-
ceeding; and 

(iv) Does not seek privileged informa-
tion. 

(4) The burden of showing that dis-
covery should be allowed is on the 
party seeking discovery. 

(5) The ALJ may grant discovery sub-
ject to a protective order under § 308.523 
of this subpart. 

(e) Dispositions. (1) If a motion for 
deposition is granted, the ALJ will 
issue a subpoena for the deponent, 
which may require the deponent to 
produce documents. The subpoena will 
specify the time, date, and place at 
which the deposition will be held. 

(2) The party seeking to depose must 
serve the subpoena in the manner pre-
scribed in § 308.507 of this subpart. 

(3) The deponent may file with the 
ALJ a motion to quash the subpoena or 
a motion for a protective order within 
10 days of service. 

(4) The party seeking to depose must 
provide for the taking of a verbatim 
transcript of the deposition, and must 
make the transcript available to all 
other parties for inspection and copy-
ing. 
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(f) Each party must bear its own 
costs of discovery. 

§ 308.521 Exchange of witness lists, 
statements, and exhibits. 

(a) At least 15 days before the hear-
ing or at such other time as may be or-
dered by the ALJ, the parties must ex-
change witness lists, copies of prior 
statements of proposed witnesses, and 
copies of proposed hearing exhibits, in-
cluding copies of any written state-
ments that the party intends to offer 
in lieu of live testimony in accordance 
with § 308.532(b) of this subpart. At the 
time such documents are exchanged, 
any party that intends to rely on the 
transcript of deposition testimony in 
lieu of live testimony at the hearing, if 
permitted by the ALJ, must provide 
each party with a copy of the specific 
pages of the transcript it intends to in-
troduce into evidence. 

(b) If a party objects, the ALJ will 
not admit into evidence the testimony 
of any witness whose name does not ap-
pear on the witness list or any exhibit 
not provided to the opposing party as 
provided in paragraph (a) of this sec-
tion unless the ALJ finds good cause 
for the failure or that there is no preju-
dice to the objecting party. 

(c) Unless another party objects 
within the time set by the ALJ, docu-
ments exchanged in accordance with 
paragraph (a) of this section will be 
deemed to be authentic for the purpose 
of admissibility at the hearing. 

§ 308.522 Subpoenas for attendance at 
hearing. 

(a) A party wishing to procure the 
appearance and testimony of any indi-
vidual at the hearing may request that 
the ALJ issue a subpoena. 

(b) A subpoena requiring the attend-
ance and testimony of an individual 
may also require the individual to 
produce documents at the hearing. 

(c) A party seeking a subpoena must 
file a written request not less than 15 
days before the date fixed for the hear-
ing unless otherwise allowed by the 
ALJ for good cause shown. Such re-
quest must specify any documents to 
be produced and must designate the 
witnesses and describe the address and 
location thereof with sufficient par-

ticularity to permit such witnesses to 
be found. 

(d) The subpoena must specify the 
time, date, and place at which the wit-
ness is to appear and any documents 
the witness is to produce. 

(e) The party seeking the subpoena 
must serve it in the manner prescribed 
in § 308.507 of this subpart. A subpoena 
on a party or upon an individual under 
the control of a party may be served by 
first class mail. 

(f) A party or the individual to whom 
the subpoena is directed may file with 
the ALJ a motion to quash the sub-
poena within 10 days after service or on 
or before the time specified in the sub-
poena for compliance if it is less than 
10 days after service. 

§ 308.523 Protective order. 
(a) A party or a prospective witness 

or deponent may file a motion for a 
protective order with respect to dis-
covery sought by an opposing party or 
with respect to the hearing, seeking to 
limit the availability or disclosure of 
evidence. 

(b) In issuing a protective order, the 
ALJ may make any order which justice 
requires to protect a party or person 
from annoyance, embarrassment, op-
pression, or undue burden or expense, 
including one or more of the following: 

(1) That the discovery will not be 
conducted; 

(2) That the discovery will be con-
ducted only on specified terms and con-
ditions, including a designation of the 
time or place; 

(3) That the discovery will be con-
ducted only through a method of dis-
covery other than that requested; 

(4) That certain matters not be in-
quired into, or that the scope of dis-
covery be limited to certain matters; 

(5) That discovery be conducted with 
no one present except persons des-
ignated by the ALJ; 

(6) That the contents of discovery or 
evidence be sealed or otherwise kept 
confidential; 

(7) That a deposition after being 
sealed be opened only by order of the 
ALJ; 

(8) That a trade secret or other con-
fidential research, development, com-
mercial information, or facts per-
taining to any criminal investigation, 
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proceeding, or other administrative in-
vestigation not be disclosed or be dis-
closed only in a designated way; or 

(9) That the parties simultaneously 
file specified documents or information 
enclosed in sealed envelopes to be 
opened as directed by the ALJ. 

§ 308.524 Witness fees. 
The party requesting a subpoena 

must pay the cost of the fees and mile-
age of any witness subpoenaed in the 
amounts that would be payable to a 
witness in a proceeding in United 
States District Court. A check for wit-
ness fees and mileage must accompany 
the subpoena when served, except that 
when a subpoena is issued on behalf of 
the FDIC, a check for witness fees and 
mileage need not accompany the sub-
poena. 

§ 308.525 Form, filing, and service of 
papers. 

(a) Form. (1) Documents filed with the 
ALJ must include an original and two 
copies. 

(2) Every pleading and paper filed in 
the proceeding must contain a caption 
setting forth the title of the action, the 
case number assigned by the ALJ, and 
a designation of the paper (e.g., motion 
to quash subpoena). 

(3) Every pleading and paper must be 
signed by, and must contain the ad-
dress and telephone number of the 
party or the person on whose behalf the 
paper was filed, or his or her represent-
ative. 

(4) Papers are considered filed when 
they are mailed by certified or reg-
istered mail. Date of mailing may be 
established by a certificate from the 
party or its representative or by proof 
that the document was sent by cer-
tified or registered mail. 

(b) Service. A party filing a document 
with the ALJ must, at the time of fil-
ing, serve a copy of such document on 
every other party. Service upon any 
party of any document other than 
those required to be served as pre-
scribed in § 308.507 of this subpart must 
be made by delivering a copy or by 
placing a copy of the document in the 
United States mail, postage prepaid, 
and addressed to the party’s last 
known address. When a party is rep-
resented by a representative, service 

must be made upon such representative 
in lieu of the actual party. The ALJ 
may authorize facsimile transmission 
as an acceptable form of service. 

(c) Proof of service. A certificate by 
the individual serving the document by 
personal delivery or by mail, setting 
forth the manner of service, will be 
proof of service. 

§ 308.526 Computation of time. 
(a) In computing any period of time 

under this subpart or in an order issued 
thereunder, the time begins with the 
day following the act, event, or default, 
and includes the last day of the period, 
unless it is a Saturday, Sunday, or 
legal holiday observed by the federal 
government, in which event it includes 
the next business day. 

(b) When the period of time allowed 
is less than 7 days, intermediate Satur-
days, Sundays, and legal holidays ob-
served by the federal government will 
be excluded from the computation. 

(c) Where a document has been served 
or issued by placing it in the mail, an 
additional 5 days will be added to the 
time permitted for any response. 

§ 308.527 Motions. 
(a) Any application to the ALJ for an 

order or ruling must be by motion. Mo-
tions must state the relief sought, the 
authority relied upon, and the facts al-
leged, and must be filed with the ALJ 
and served on all other parties. Mo-
tions may include, without limitation, 
motions for summary judgment. 

(b) Except for motions made during a 
prehearing conference or at the hear-
ing, all motions must be in writing. 
The ALJ may require that oral mo-
tions be reduced to writing. 

(c) Within 15 days after a written mo-
tion is served, or any other time as 
may be fixed by the ALJ, any party 
may file a response to such motion. 

(d) The ALJ may not grant a written 
motion before the time for filing re-
sponses thereto has expired, except 
upon consent of the parties or fol-
lowing a hearing on the motion, but 
may overrule or deny such motion 
without awaiting a response. 

(e) The ALJ will make a reasonable 
effort to dispose of all outstanding mo-
tions prior to the beginning of the 
hearing. 
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§ 308.528 Sanctions. 
(a) The ALJ may sanction a person, 

including any party or representative 
for: 

(1) Failing to comply with an order, 
rule, or procedure governing the pro-
ceeding; 

(2) Failing to prosecute or defend an 
action; or 

(3) Engaging in other misconduct 
that interferes with the speedy, or-
derly, or fair conduct of the hearing. 

(b) Any such sanction, including but 
not limited to, those listed in para-
graphs (c), (d), and (e) of this section, 
must reasonably relate to the severity 
and nature of the failure or mis-
conduct. 

(c) When a party fails to comply with 
an order, including an order for taking 
a deposition, the production of evi-
dence within the party’s control, or a 
request for admission, the ALJ may: 

(1) Draw an inference in favor of the 
requesting party with regard to the in-
formation sought; 

(2) In the case of requests for admis-
sion, deem each matter of which an ad-
mission is requested to be admitted; 

(3) Prohibit the party failing to com-
ply with such order from introducing 
evidence concerning, or otherwise rely-
ing upon, testimony relating to the in-
formation sought; and 

(4) Strike any part of the related 
pleading or other submissions of the 
party failing to comply with such re-
quest. 

(d) If a party fails to prosecute or de-
fend an action under this subpart com-
menced by service of a notice of hear-
ing, the ALJ may dismiss the action or 
may issue an initial decision imposing 
penalties and assessments. 

(e) The ALJ may refuse to consider 
any motion, request, response, brief, or 
other document which is not filed in a 
timely fashion. 

§ 308.529 The hearing and burden of 
proof. 

(a) The ALJ will conduct a hearing 
on the record in order to determine 
whether the defendant is liable for a 
civil penalty or assessment under 
§ 308.502 of this subpart, and, if so, the 
appropriate amount of any such civil 
penalty or assessment considering any 
aggravating or mitigating factors. 

(b) The FDIC must prove defendant’s 
liability and any aggravating factors 
by a preponderance of the evidence. 

(c) The defendant must prove any af-
firmative defenses and any mitigating 
factors by a preponderance of the evi-
dence. 

(d) The hearing will be open to the 
public unless otherwise ordered by the 
ALJ for good cause shown. 

§ 308.530 Determining the amount of 
penalties and assessments. 

(a) In determining an appropriate 
amount of civil penalties and assess-
ments, the ALJ and the Board, upon 
appeal, should evaluate any cir-
cumstances that mitigate or aggravate 
the violation and should articulate in 
their opinions the reasons that support 
the penalties and assessments they im-
pose. Because of the intangible costs of 
fraud, the expense of investigating 
such conduct, and the need to deter 
others who might be similarly tempt-
ed, ordinarily double damages and a 
significant civil penalty should be im-
posed. 

(b) Although not exhaustive, the fol-
lowing factors are among those that 
may influence the ALJ and the Board 
in determining the amount of penalties 
and assessments to impose with respect 
to the misconduct (i.e., the false, ficti-
tious, or fraudulent claims or state-
ment) charged in the complaint: 

(1) The number of false, fictitious, or 
fraudulent claims or statements; 

(2) The time period over which such 
claims or statements were made; 

(3) The degree of the defendant’s cul-
pability with respect to the mis-
conduct; 

(4) The amount of money or the value 
of the property, services, or benefit 
falsely claimed; 

(5) The value of the government’s ac-
tual loss as a result of the misconduct, 
including foreseeable consequential 
damages and the costs of investigation; 

(6) The relationship of the amount 
imposed as civil penalties to the 
amount of the government’s loss; 

(7) The potential or actual impact of 
the misconduct upon national defense, 
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public health or safety, or public con-
fidence in the management of govern-
ment programs and operations, includ-
ing particularly the impact on the in-
tended beneficiaries of such programs; 

(8) Whether the defendant has en-
gaged in a pattern of the same or simi-
lar misconduct; 

(9) Whether the defendant attempted 
to conceal the misconduct; 

(10) The degree to which the defend-
ant has involved others in the mis-
conduct or in concealing it; 

(11) Where the misconduct of employ-
ees or agents is imputed to the defend-
ant, the extent to which the defend-
ant’s practices fostered or attempted 
to preclude such misconduct; 

(12) Whether the defendant cooper-
ated in or obstructed an investigation 
of the misconduct; 

(13) Whether the defendant assisted 
in identifying and prosecuting other 
wrongdoers; 

(14) The complexity of the program 
or transaction, and the degree of the 
defendant’s sophistication with respect 
to it, including the extent of the de-
fendant’s prior participation in the 
program or in a similar transaction; 

(15) Whether the defendant has been 
found, in any criminal, civil, or admin-
istrative proceeding to have engaged in 
similar misconduct or to have dealt 
dishonestly with the Government of 
the United States or of a state, directly 
or indirectly; and 

(16) The need to deter the defendant 
and others from engaging in the same 
or similar misconduct. 

(c) Nothing in this section will be 
construed to limit the ALJ or the 
Board from considering any other fac-
tors that in any given case may miti-
gate or aggravate the offense for which 
penalties and assessments are imposed. 

(d) Civil money penalties that are as-
sessed under this subpart are subject to 
annual adjustments to account for in-
flation as required by the Federal Civil 
Penalties Inflation Adjustment Act Im-
provements Act of 2015 (Pub. L. 114–74, 
sec. 701, 129 Stat. 584) (see also 
§ 308.132(d)). 

[66 FR 9189, Feb. 7, 2001, as amended at 83 FR 
61115, Nov. 28, 2018] 

§ 308.531 Location of hearing. 
(a) The hearing may be held: 

(1) In any judicial district of the 
United States in which the defendant 
resides or transacts business; 

(2) In any judicial district of the 
United States in which the claim or 
statement at issue was made; or 

(3) In such other place as may be 
agreed upon by the defendant and the 
ALJ. 

(b) Each party will have the oppor-
tunity to present argument with re-
spect to the location of the hearing. 

(c) The hearing will be held at the 
place and at the time ordered by the 
ALJ. 

§ 308.532 Witnesses. 

(a) Except as provided in paragraph 
(b) of this section, testimony at the 
hearing will be given orally by wit-
nesses under oath or affirmation. 

(b) At the discretion of the ALJ, tes-
timony may be admitted in the form of 
a written statement or deposition. The 
party offering a written statement 
must provide all other parties with a 
copy of the written statement along 
with the last known address of the wit-
ness. Sufficient time must be allowed 
for other parties to subpoena the wit-
ness for cross-examination at the hear-
ing. Prior written statements and dep-
osition transcripts of witnesses identi-
fied to testify at the hearing must be 
exchanged as provided in § 308.521(a) of 
this subpart. 

(c) The ALJ will exercise reasonable 
control over the mode and order of in-
terrogating witnesses and presenting 
evidence so as to: 

(1) Make the interrogation and pres-
entation effective for the ascertain-
ment of the truth; 

(2) Avoid needless consumption of 
time; and 

(3) Protect witnesses from harass-
ment or undue embarrassment. 

(d) The ALJ will permit the parties 
to conduct such cross-examination as 
may be required for a full and true dis-
closure of the facts. 

(e) At the discretion of the ALJ, a 
witness may be cross-examined on mat-
ters relevant to the proceeding without 
regard to the scope of his or her direct 
examination. To the extent permitted 
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by the ALJ, cross-examination on mat-
ters outside the scope of direct exam-
ination will be conducted in the man-
ner of direct examination and may pro-
ceed by leading questions only if the 
witness is a hostile witness, an adverse 
party, or a witness identified with an 
adverse party. 

(f) Upon motion of any party, the 
ALJ will order witnesses excluded so 
that they cannot hear the testimony of 
other witnesses. This rule does not au-
thorize exclusion of: 

(1) A party who is an individual; 
(2) In the case of a party that is not 

an individual, an officer or employee of 
the party appearing for the entity pro 
se or designated by the party’s rep-
resentative; or 

(3) An individual whose presence is 
shown by a party to be essential to the 
presentation of its case, including an 
individual employed by the Corpora-
tion engaged in assisting the represent-
ative for the Corporation. 

§ 308.533 Evidence. 

(a) The ALJ will determine the ad-
missibility of evidence. 

(b) Except as provided in this sub-
part, the ALJ will not be bound by the 
Federal Rules of Evidence (28 U.S.C. 
App.). However, the ALJ may apply the 
Federal Rules of Evidence where appro-
priate, e.g., to exclude unreliable evi-
dence. 

(c) The ALJ will exclude irrelevant 
and immaterial evidence. 

(d) Although relevant, evidence may 
be excluded if its probative value is 
substantially outweighed by the danger 
of unfair prejudice, confusion of the 
issues, or by considerations of undue 
delay or needless presentation of cumu-
lative evidence. 

(e) Although relevant, evidence may 
be excluded if it is privileged under fed-
eral law. 

(f) Evidence concerning offers of com-
promise or settlement will be inadmis-
sible to the extent provided in rule 408 
of the Federal Rules of Evidence. 

(g) The ALJ will permit the parties 
to introduce rebuttal witnesses and 
evidence. 

(h) All documents and other evidence 
offered or taken for the record must be 
open to examination by all parties, un-

less otherwise ordered by the ALJ pur-
suant to § 308.523 of this subpart. 

§ 308.534 The record. 
(a) The hearing will be recorded by 

audio or videotape and transcribed. 
Transcripts may be obtained following 
the hearing from the ALJ at a cost not 
to exceed the actual cost of duplica-
tion. 

(b) The transcript of testimony, ex-
hibits, and other evidence admitted at 
the hearing, and all papers and re-
quests filed in the proceeding con-
stitute the record for the decision by 
the ALJ and the Board. 

(c) The record may be inspected and 
copied (upon payment of a reasonable 
fee) by anyone, unless otherwise or-
dered by the ALJ pursuant to § 308.523 
of this subpart. 

§ 308.535 Post-hearing briefs. 
The ALJ may require the parties to 

file post-hearing briefs. In any event, 
any party may file a post-hearing brief. 
The ALJ will fix the time for filing 
such briefs, not to exceed 60 days from 
the date the parties receive the tran-
script of the hearing or, if applicable, 
the stipulated record. Such briefs may 
be accompanied by proposed findings of 
fact and conclusions of law. The ALJ 
may permit the parties to file reply 
briefs. 

§ 308.536 Initial decision. 
(a) The ALJ will issue an initial deci-

sion based only on the record, which 
will contain findings of fact, conclu-
sions of law, and the amount of any 
penalties and assessments imposed. 

(b) The findings of fact will include a 
finding on each of the following issues: 

(1) Whether the claims or statements 
identified in the complaint, or any por-
tions of such claims or statements, vio-
late § 308.502 of this subpart; and 

(2) If the person is liable for penalties 
or assessments, the appropriate 
amount of any such penalties or assess-
ments considering any mitigating or 
aggravating factors that he or she finds 
in the case, such as those described in 
§ 308.530 of this subpart. 

(c) The ALJ will promptly serve the 
initial decision on all parties within 90 
days after the time for submission of 
post-hearing briefs and reply briefs (if 
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permitted) has expired. The ALJ will 
at the same time serve all parties with 
a statement describing the right of any 
defendant determined to be liable for a 
civil penalty or assessment to file a 
motion for reconsideration with the 
ALJ or a notice of appeal with the 
Board. If the ALJ fails to meet the 
deadline contained in this paragraph, 
he or she will notify the parties of the 
reason for the delay and will set a new 
deadline. 

(d) Unless the initial decision of the 
ALJ is timely appealed to the Board, 
or a motion for reconsideration of the 
initial decision is timely filed, the ini-
tial decision will constitute the final 
decision of the Board and will be final 
and binding on the parties 30 days after 
it is issued by the ALJ. 

§ 308.537 Reconsideration of initial de-
cision. 

(a) Except as provided in paragraph 
(d) of this section, any party may file a 
motion for reconsideration of the ini-
tial decision within 20 days of receipt 
of the initial decision. If service is 
made by mail, receipt will be presumed 
to be 5 days from the date of mailing in 
the absence of proof to the contrary. 

(b) Every motion for reconsideration 
must set forth the matters claimed to 
have been erroneously decided and the 
nature of the alleged errors. The mo-
tion must be accompanied by a sup-
porting brief. 

(c) Responses to the motions will be 
allowed only upon order of the ALJ. 

(d) No party may file a motion for re-
consideration of an initial decision 
that has been revised in response to a 
previous motion for reconsideration. 

(e) The ALJ may dispose of a motion 
for reconsideration by denying it or by 
issuing a revised initial decision. 

(f) If the ALJ denies a motion for re-
consideration, the initial decision will 
constitute the final decision of the 
FDIC and will be final and binding on 
all parties 30 days after the ALJ denies 
the motion, unless the final decision is 
timely appealed to the Board in ac-
cordance with § 308.538 of this subpart. 

(g) If the ALJ issues a revised initial 
decision, that decision will constitute 
the final decision of the FDIC and will 
be final and binding on the parties 30 
days after it is issued, unless it is time-

ly appealed to the Board in accordance 
with § 308.538 of this subpart. 

§ 308.538 Appeal to the Board of Direc-
tors. 

(a) Any defendant who has filed a 
timely answer and who is determined 
in an initial decision to be liable for a 
civil penalty or assessment may appeal 
such decision to the Board by filing a 
notice of appeal with the Board in ac-
cordance with this section. 

(b)(1) No notice of appeal may be 
filed until the time period for filing a 
motion for reconsideration under 
§ 308.537 of this subpart has expired. 

(2) If a motion for reconsideration is 
timely filed, a notice of appeal must be 
filed within 30 days after the ALJ de-
nies the motion or issues a revised ini-
tial decision, whichever applies. 

(3) If no motion for reconsideration is 
timely filed, a notice of appeal must be 
filed within 30 days after the ALJ 
issues the initial decision. 

(4) The Board may extend the initial 
30-day period for an additional 30 days 
if the defendant files with the Board a 
request for an extension within the ini-
tial 30-day period and shows good 
cause. 

(c) If the defendant files a timely no-
tice of appeal with the Board, the ALJ 
will forward the record of the pro-
ceeding to the Board. 

(d) A notice of appeal will be accom-
panied by a written brief specifying ex-
ceptions to the initial decision and rea-
sons supporting the exceptions. 

(e) The representative for the Cor-
poration may file a brief in opposition 
to exceptions within 30 days of receiv-
ing the notice of appeal and accom-
panying brief. 

(f) There is no right to appear person-
ally before the Board. 

(g) There is no right to appeal any in-
terlocutory ruling by the ALJ. 

(h) In reviewing the initial decision, 
the Board will not consider any objec-
tion that was not raised before the ALJ 
unless a demonstration is made of ex-
traordinary circumstances causing the 
failure to raise the objection. 

(i) If any party demonstrates to the 
satisfaction of the Board that addi-
tional evidence not presented at such 
hearing is material and that there were 
reasonable grounds for the failure to 
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present such evidence at such hearing, 
the Board will remand the matter to 
the ALJ for consideration of such addi-
tional evidence. 

(j) The Board may affirm, reduce, re-
verse, compromise, remand, or settle 
any penalty or assessment determined 
by the ALJ in any initial decision. 

(k) The Board will promptly serve 
each party to the appeal with a copy of 
the decision of the Board and a state-
ment describing the right of any person 
determined to be liable for a penalty or 
an assessment to seek judicial review. 

(l) Unless a petition for review is 
filed as provided in 31 U.S.C. 3805 after 
a defendant has exhausted all adminis-
trative remedies under this subpart 
and within 60 days after the date on 
which the Board serves the defendant 
with a copy of the Board’s decision, a 
determination that a defendant is lia-
ble under § 308.502 of this subpart is 
final and is not subject to judicial re-
view. 

§ 308.539 Stays ordered by the Depart-
ment of Justice. 

If at any time the Attorney General 
or an Assistant Attorney General des-
ignated by the Attorney General trans-
mits to the Board a written finding 
that continuation of the administra-
tive process described in this subpart 
with respect to a claim or statement 
may adversely affect any pending or 
potential criminal or civil action re-
lated to such claim or statement, the 
Board will stay the process imme-
diately. The Board may order the proc-
ess resumed only upon receipt of the 
written authorization of the Attorney 
General. 

§ 308.540 Stay pending appeal. 
(a) An initial decision is stayed auto-

matically pending disposition of a mo-
tion for reconsideration or of an appeal 
to the Board. 

(b) No administrative stay is avail-
able following a final decision of the 
Board. 

§ 308.541 Judicial review. 
Section 3805 of title 31, United States 

Code, authorizes judicial review by an 
appropriate United States District 
Court of a final decision of the Board 
imposing penalties or assessments 

under this subpart and specifies the 
procedures for such review. 

§ 308.542 Collection of civil penalties 
and assessments. 

Sections 3806 and 3808(b) of title 31, 
United States Code, authorize actions 
for collection of civil penalties and as-
sessments imposed under this subpart 
and specify the procedures for such ac-
tions. 

§ 308.543 Right to administrative off-
set. 

The amount of any penalty or assess-
ment which has become final, or for 
which a judgment has been entered 
under § 308.541 or § 308.542 of this sub-
part, or any amount agreed upon in a 
compromise or settlement under 
§ 308.545 of this subpart, may be col-
lected by administrative offset under 31 
U.S.C. 3716, except that an administra-
tive offset may not be made under this 
section against a refund of an overpay-
ment of federal taxes, then or later 
owing by the United States to the de-
fendant. 

§ 308.544 Deposit in Treasury of 
United States. 

All amounts collected pursuant to 
this subpart will be deposited as mis-
cellaneous receipts in the Treasury of 
the United States, except as provided 
in 31 U.S.C. 3806(g). 

§ 308.545 Compromise or settlement. 
(a) Parties may make offers of com-

promise or settlement at any time. 
(b) The reviewing official has the ex-

clusive authority to compromise or 
settle a case under this subpart at any 
time after the date on which the re-
viewing official is permitted to issue a 
complaint and before the date on which 
the ALJ issues an initial decision. 

(c) The Board has exclusive authority 
to compromise or settle a case under 
this subpart any time after the date on 
which the ALJ issues an initial deci-
sion, except during the pendency of any 
review under § 308.541 of this subpart or 
during the pendency of any action to 
collect penalties and assessments 
under § 308.542 of this subpart. 

(d) The Attorney General has exclu-
sive authority to compromise or settle 
a case under this subpart during the 
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pendency of any review under § 308.541 
of this subpart or of any action to re-
cover penalties and assessments under 
31 U.S.C. 3806. 

(e) The investigating official may 
recommend settlement terms to the re-
viewing official, the Board, or the At-
torney General, as appropriate. The re-
viewing official may recommend settle-
ment terms to the Board, or the Attor-
ney General, as appropriate. 

(f) Any compromise or settlement 
must be in writing. 

§ 308.546 Limitations. 
(a) The notice of hearing with respect 

to a claim or statement will be served 
in the manner specified in § 308.507 of 
this subpart within 6 years after the 
date on which such claim or statement 
is made. 

(b) If the defendant fails to file a 
timely answer, service of notice under 
§ 308.509(b) of this subpart will be 
deemed a notice of a hearing for pur-
poses of this section. 

(c) The statute of limitations may be 
extended by agreement of the parties. 

Subpart U—Removal, Suspension, 
and Debarment of Account-
ants From Performing Audit 
Services 

SOURCE: 68 FR 48270, Aug. 13, 2003, unless 
otherwise noted. 

§ 308.600 Scope. 
This subpart, which implements sec-

tion 36(g)(4) of the FDIA (12 U.S.C. 
1831m(g)(4)), provides rules and proce-
dures for the removal, suspension, or 
debarment of independent public ac-
countants and accounting firms from 
performing independent audit and at-
testation services required by section 
36 of the FDIA (12 U.S.C. 1831m) for in-
sured depository institutions for which 
the FDIC is the appropriate Federal 
banking agency. 

§ 308.601 Definitions. 
As used in this subpart, the following 

terms shall have the meaning given 
below unless the context requires oth-
erwise: 

(a) Accounting firm means a corpora-
tion, proprietorship, partnership, or 

other business firm providing audit 
services. 

(b) Audit services means any service 
required to be performed by an inde-
pendent public accountant by section 
36 of the FDIA and 12 CFR part 363, in-
cluding attestation services. 

(c) Independent public accountant (ac-
countant) means any individual who 
performs or participates in providing 
audit services. 

§ 308.602 Removal, suspension, or de-
barment. 

(a) Good cause for removal, suspension, 
or debarment—(1) Individuals. The Board 
of Directors may remove, suspend, or 
debar an independent public account-
ant under section 36 of the FDIA from 
performing audit services for insured 
depository institutions for which the 
FDIC is the appropriate Federal bank-
ing agency if, after service of a notice 
of intention and opportunity for hear-
ing in the matter, the Board of Direc-
tors finds that the accountant: 

(i) Lacks the requisite qualifications 
to perform audit services; 

(ii) Has knowingly or recklessly en-
gaged in conduct that results in a vio-
lation of applicable professional stand-
ards, including those standards and 
conflicts of interest provisions applica-
ble to accountants through the Sar-
banes-Oxley Act of 2002 (Pub. L. 107–204, 
116 Stat. 745 (2002)) (Sarbanes-Oxley 
Act) and developed by the Public Com-
pany Accounting Oversight Board and 
the Securities and Exchange Commis-
sion; 

(iii) Has engaged in negligent con-
duct in the form of: 

(A) A single instance of highly unrea-
sonable conduct that results in a viola-
tion of applicable professional stand-
ards in circumstances in which an ac-
countant knows, or should know, that 
heightened scrutiny is warranted; or 

(B) Repeated instances of unreason-
able conduct, each resulting in a viola-
tion of applicable professional stand-
ards, that indicate a lack of com-
petence to perform audit services; 

(iv) Has knowingly or recklessly 
given false or misleading information, 
or knowingly or recklessly partici-
pated in any way in the giving of false 
or misleading information, to the FDIC 
or any officer or employee of the FDIC; 



148 

12 CFR Ch. III (1–1–25 Edition) § 308.602 

(v) Has engaged in, or aided and abet-
ted, a material and knowing or reck-
less violation of any provision of the 
Federal banking or securities laws or 
the rules and regulations thereunder, 
or any other law; 

(vi) Has been removed, suspended, or 
debarred from practice before any Fed-
eral or state agency regulating the 
banking, insurance, or securities indus-
tries, other than by an action listed in 
§ 308.603, on grounds relevant to the 
provision of audit services; or 

(vii) Is suspended or debarred for 
cause from practice as an accountant 
by any duly constituted licensing au-
thority of any state, possession, com-
monwealth, or the District of Colum-
bia. 

(2) Accounting firms. If the Board of 
Directors determines that there is good 
cause for the removal, suspension, or 
debarment of a member or employee of 
an accounting firm under paragraph 
(a)(1) of this section, the Board of Di-
rectors also may remove, suspend, or 
debar such firm or one or more offices 
of such firm. In considering whether to 
remove, suspend, or debar an account-
ing firm or an office thereof, and the 
term of any sanction against an ac-
counting firm under this section, the 
Board of Directors may consider, for 
example: 

(i) The gravity, scope, or repetition 
of the act or failure to act that con-
stitutes good cause for the removal, 
suspension, or debarment; 

(ii) The adequacy of, and adherence 
to, applicable policies, practices, or 
procedures for the accounting firm’s 
conduct of its business and the per-
formance of audit services; 

(iii) The selection, training, super-
vision, and conduct of members or em-
ployees of the accounting firm involved 
in the performance of audit services; 

(iv) The extent to which managing 
partners or senior officers of the ac-
counting firm have participated, di-
rectly, or indirectly through oversight 
or review, in the act or failure to act; 
and 

(v) The extent to which the account-
ing firm has, since the occurrence of 
the act or failure to act, implemented 
corrective internal controls to prevent 
its recurrence. 

(3) Limited scope orders. An order of 
removal, suspension (including an im-
mediate suspension), or debarment 
may, at the discretion of the Board of 
Directors, be made applicable to a lim-
ited number of insured depository in-
stitutions for which the FDIC is the ap-
propriate Federal banking agency. 

(4) Remedies not exclusive. The rem-
edies provided in this subpart are in ad-
dition to any other remedies the FDIC 
may have under any other applicable 
provision of law, rule, or regulation. 

(b) Proceedings to remove, suspend or 
debar—(1) Initiation of formal removal, 
suspension, or debarment proceedings. 
The Board of Directors may initiate a 
proceeding to remove, suspend, or 
debar an accountant or accounting 
firm from performing audit services by 
issuing a written notice of intention to 
take such action that names the indi-
vidual or firm as a respondent and de-
scribes the nature of the conduct that 
constitutes good cause for such action. 

(2) Hearings under paragraph (b) of this 
section. An accountant or firm named 
as a respondent in the notice issued 
under paragraph (b)(1) of this section 
may request a hearing on the allega-
tions contained in the notice. Hearings 
conducted under this paragraph shall 
be conducted in the same manner as 
other hearings under the Uniform 
Rules of Practice and Procedure (12 
CFR part 308, subpart A) (Uniform 
Rules). 

(c) Immediate suspension from per-
forming audit services—(1) In general. If 
the Board of Directors serves a written 
notice of intention to remove, suspend, 
or debar an accountant or accounting 
firm from performing audit services, 
the Board of Directors may, with due 
regard for the public interest and with-
out a preliminary hearing, imme-
diately suspend such accountant or 
firm from performing audit services for 
insured depository institutions for 
which the FDIC is the appropriate Fed-
eral banking agency if the Board of Di-
rectors: 

(i) Has a reasonable basis to believe 
that the accountant or accounting firm 
has engaged in conduct (specified in 
the notice served upon the accountant 
or accounting firm under paragraph 



149 

Federal Deposit Insurance Corporation § 308.603 

(b)(1) of this section) that would con-
stitute grounds for removal, suspen-
sion, or debarment under paragraph (a) 
of this section; 

(ii) Determines that immediate sus-
pension is necessary to avoid imme-
diate harm to an insured depository in-
stitution or its depositors or to the de-
pository system as a whole; and 

(iii) Serves such respondent with 
written notice of the immediate sus-
pension. 

(2) Procedures. An immediate suspen-
sion notice issued under this paragraph 
will become effective upon service. 
Such suspension will remain in effect 
until the date the Board of Directors 
dismisses the charges contained in the 
notice of intention, or the effective 
date of a final order of removal, sus-
pension, or debarment issued by the 
Board of Directors to the respondent. 

(3) Petition to stay. Any accountant or 
accounting firm immediately sus-
pended from performing audit services 
in accordance with paragraph (c)(1) of 
this section may, within 10 calendar 
days after service of the notice of im-
mediate suspension, file a petition with 
the Administrative Officer for a stay of 
such immediate suspension. If no peti-
tion is filed within 10 calendar days, 
the immediate suspension shall remain 
in effect. 

(4) Hearing on petition. Upon receipt 
of a stay petition, the Administrative 
Officer will designate a presiding offi-
cer who will fix a place and time (not 
more than 10 calendar days after re-
ceipt of the petition, unless extended 
at the request of petitioner) at which 
the immediately suspended party may 
appear, personally or through counsel, 
to submit written materials and oral 
argument. Any FDIC employee engaged 
in investigative or prosecuting func-
tions for the FDIC in a case may not, 
in that or a factually related case, 
serve as a presiding officer or partici-
pate or advise in the decision of the 
presiding officer or of the FDIC, except 
as witness or counsel in the proceeding. 
In the sole discretion of the presiding 
officer, upon a specific showing of com-
pelling need, oral testimony of wit-
nesses also may be presented. Enforce-
ment counsel may represent the agen-
cy at the hearing. In hearings held pur-
suant to this paragraph (c)(4) there 

shall be no discovery, and the provi-
sions of §§ 308.6 through 308.12, 308.16, 
and 308.21 will apply. 

(5) Decision on petition. Within 30 cal-
endar days after the hearing, the pre-
siding officer will issue a decision. The 
presiding officer will grant a stay upon 
a demonstration that a substantial 
likelihood exists of the respondent’s 
success on the issues raised by the no-
tice of intention and that, absent such 
relief, the respondent will suffer imme-
diate and irreparable injury, loss, or 
damage. In the absence of such a dem-
onstration, the presiding officer will 
notify the parties that the immediate 
suspension will be continued pending 
the completion of the administrative 
proceedings pursuant to the notice of 
intention. The presiding officer will 
serve a copy of the decision on, and si-
multaneously certify the record to, the 
Administrative Officer. 

(6) Review of presiding officer’s deci-
sion. The parties may seek review of 
the presiding officer’s decision by filing 
a petition for review with the Adminis-
trative Officer within 10 calendar days 
after service of the decision. Replies 
must be filed within 10 calendar days 
after the petition filing date. Upon re-
ceipt of a petition for review and any 
reply, the Administrative Officer will 
promptly certify the entire record to 
the Board of Directors. Within 60 cal-
endar days of the Administrative Offi-
cer’s certification, the Board of Direc-
tors will issue an order notifying the 
affected party whether or not the im-
mediate suspension should be contin-
ued or reinstated. The order will state 
the basis of the Board’s decision. 

[68 FR 48270, Aug. 13, 2003, as amended at 86 
FR 2251, Jan. 12, 2021] 

§ 308.603 Automatic removal, suspen-
sion, and debarment. 

(a) An independent public accountant 
or accounting firm may not perform 
audit services for insured depository 
institutions for which the FDIC is the 
appropriate Federal banking agency if 
the accountant or firm: 

(1) Is subject to a final order of re-
moval, suspension, or debarment (other 
than a limited scope order) issued by 
the Board of Governors of the Federal 
Reserve System, the Office of the 



150 

12 CFR Ch. III (1–1–25 Edition) § 308.604 

Comptroller of the Currency, or the Of-
fice of Thrift Supervision under section 
36 of the FDIA; 

(2) Is subject to a temporary suspen-
sion or permanent revocation of reg-
istration or a temporary or permanent 
suspension or bar from further associa-
tion with any registered public ac-
counting firm issued by the Public 
Company Accounting Oversight Board 
or the Securities and Exchange Com-
mission under sections 105(c)(4)(A) or 
(B) of the Sarbanes-Oxley Act (15 
U.S.C. 7215(c)(4)(A) or (B)); or 

(3) Is subject to an order of suspen-
sion or denial of the privilege of ap-
pearing or practicing before the Securi-
ties and Exchange Commission. 

(b) Upon written request, the FDIC, 
for good cause shown, may grant writ-
ten permission to such accountant or 
firm to perform audit services for in-
sured depository institutions for which 
the FDIC is the appropriate Federal 
banking agency. The written request 
must comply with the requirements of 
§ 303.3 of this chapter. 

§ 308.604 Notice of removal, suspen-
sion, or debarment. 

(a) Notice to the public. Upon the 
issuance of a final order for removal, 
suspension, or debarment of an inde-
pendent public accountant or account-
ing firm from providing audit services, 
the FDIC will make the order publicly 
available and provide notice of the 
order to the other Federal banking 
agencies. 

(b) Notice to the FDIC by accountants 
and firms. An accountant or accounting 
firm that provides audit services to 
any insured depository institution for 
which the FDIC is the appropriate Fed-
eral banking agency must provide the 
FDIC with written notice of: 

(1) any currently effective order or 
other action described in 
§§ 308.602(a)(1)(vi) through (a)(1)(vii) or 
§§ 308.603(a)(2) through (a)(3); and 

(2) any currently effective action by 
the Public Company Accounting Over-
sight Board under sections 105(c)(4)(C) 
or (G) of the Sarbanes-Oxley Act (15 
U.S.C. 7215(c)(4)(C) or (G)). 

(c) Timing and place of notice. Written 
notice required by this paragraph shall 
be given no later than 15 calendar days 
following the effective date of an order 

or action, or 15 calendar days before an 
accountant or accounting firm accepts 
an engagement to provide audit serv-
ices, whichever date is earlier. The 
written notice must be filed by the 
independent public accountant or ac-
counting firm with the FDIC, Account-
ing and Securities Disclosure Section, 
550 17th Street, NW., Washington, DC 
20429. 

[68 FR 48270, Aug. 13, 2003, as amended at 74 
FR 32245, July 7, 2009; 74 FR 35745, July 20, 
2009] 

§ 308.605 Application for reinstate-
ment. 

(a) Form of petition. Unless otherwise 
ordered by the Board of Directors, an 
application for reinstatement by an 
independent public accountant, an ac-
counting firm, or an office of a firm 
that was removed, suspended, or 
debarred under § 308.602 may be made in 
writing at any time. The application 
must comply with the requirements of 
§ 303.3 of this chapter. 

(b) Procedure. An applicant for rein-
statement under this section may, in 
the sole discretion of the Board of Di-
rectors, be afforded a hearing. In rein-
statement proceedings, the person 
seeking reinstatement shall bear the 
burden of going forward with an appli-
cation and proving the grounds as-
serted in support of the application, 
and the Board of Directors may, in its 
sole discretion, direct that any rein-
statement proceeding be limited to 
written submissions. The removal, sus-
pension, or debarment shall continue 
until the Board of Directors, for good 
cause shown, has reinstated the appli-
cant or until the suspension period has 
expired. The filing of an application for 
reinstatement will not stay the effec-
tiveness of the removal, suspension, or 
debarment of an accountant or firm. 

APPENDIX A TO PART 308—RULES OF 
PRACTICE AND PROCEDURE 

NOTE: This appendix is effective for all ad-
judicatory proceedings initiated prior to 
April 1, 2024. Cross-references to 12 CFR part 
308 (as well as to included sections) in this 
appendix are to those provisions as con-
tained within this appendix. 
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Subpart A—Uniform Rules of Practice and 
Procedure. 

§ 308.1 Scope. 
This subpart prescribes rules of practice 

and procedure applicable to adjudicatory 
proceedings as to which hearings on the 
record are provided for by the following stat-
utory provisions: 

(a) Cease-and-desist proceedings under sec-
tion 8(b) of the Federal Deposit Insurance 
Act (‘‘FDIA’’) (12 U.S.C. 1818(b)); 

(b) Removal and prohibition proceedings 
under section 8(e) of the FDIA (12 U.S.C. 
1818(e)); 

(c) Change-in-control proceedings under 
section 7(j)(4) of the FDIA (12 U.S.C. 
1817(j)(4)) to determine whether the Federal 
Deposit Insurance Corporation (‘‘FDIC’’), 
should issue an order to approve or dis-
approve a person’s proposed acquisition of an 
institution and/or institution holding com-
pany; 

(d) Proceedings under section 15C(c)(2) of 
the Securities Exchange Act of 1934 (‘‘Ex-
change Act’’) (15 U.S.C. 78o–5), to impose 
sanctions upon any government securities 
broker or dealer or upon any person associ-
ated or seeking to become associated with a 
government securities broker or dealer for 
which the FDIC is the appropriate regu-
latory agency; 

(e) Assessment of civil money penalties by 
the FDIC against institutions, institution-af-
filiated parties, and certain other persons for 
which it is the appropriate regulatory agen-
cy for any violation of: 

(1) Sections 22(h) and 23 of the Federal Re-
serve Act (FRA), or any regulation issued 
thereunder, and certain unsafe or unsound 
practices or breaches of fiduciary duty, pur-
suant to 12 U.S.C. 1828(j) or 12 U.S.C. 1468; 

(2) Section 106(b) of the Bank Holding Com-
pany Act Amendments of 1970 (‘‘BHCA 
Amendments of 1970’’), and certain unsafe or 
unsound practices or breaches of fiduciary 
duty, pursuant to 12 U.S.C. 1972(2)(F); 

(3) Any provision of the Change in Bank 
Control Act of 1978, as amended (the 
‘‘CBCA’’), or any regulation or order issued 
thereunder, and certain unsafe or unsound 
practices, or breaches of fiduciary duty, pur-
suant to 12 U.S.C. 1817(j)(16); 

(4) Section 7(a)(1) of the FDIA, pursuant to 
12 U.S.C. 1817(a)(1); 

(5) Any provision of the International 
Lending Supervision Act of 1983 (‘‘ILSA’’), or 
any rule, regulation or order issued there-
under, pursuant to 12 U.S.C. 3909; 

(6) Any provision of the International 
Banking Act of 1978 (‘‘IBA’’), or any rule, 
regulation or order issued thereunder, pursu-
ant to 12 U.S.C. 3108; 

(7) Certain provisions of the Exchange Act, 
pursuant to section 21B of the Exchange Act 
(15 U.S.C. 78u–2); 

(8) Section 1120 of the Financial Institu-
tions Reform, Recovery, and Enforcement 
Act of 1989 (‘‘FIRREA’’) (12 U.S.C. 3349), or 
any order or regulation issued thereunder; 

(9) The terms of any final or temporary 
order issued under section 8 of the FDIA or 
of any written agreement executed by the 
FDIC or the former Office of Thrift Super-
vision (OTS), the terms of any condition im-
posed in writing by the FDIC in connection 
with the grant of an application or request, 
certain unsafe or unsound practices or 
breaches of fiduciary duty, or any law or reg-
ulation not otherwise provided herein pursu-
ant to 12 U.S.C. 1818(i)(2); 

(10) Any provision of law referenced in sec-
tion 102(f) of the Flood Disaster Protection 
Act of 1973 (42 U.S.C. 4012a(f)) or any order or 
regulation issued thereunder; and 

(11) Any provision of law referenced in 31 
U.S.C. 5321 or any order or regulation issued 
thereunder; 

(12) Certain provisions of Section 5 of the 
Home Owners’ Loan Act (HOLA) or any regu-
lation or order issued thereunder, pursuant 
to 12 U.S.C. 1464(d)(1), (5)–(8), (s), and (v); 

(13) Section 9 of the HOLA or any regula-
tion or order issued thereunder, pursuant to 
12 U.S.C. 1467(d); 

(14) Section 10 of HOLA, pursuant to 12 
U.S.C. 1467a(a)(2)(D), (g), (i)(2)–(4) and (r); and 

(f) Remedial action under section 102(g) of 
the Flood Disaster Protection Act of 1973 (42 
U.S.C. 4012a(g)); 

(g) Proceedings under section 10(k) of the 
FDIA (12 U.S.C. 1820(k)) to impose penalties 
for violations of the post-employment re-
strictions under that subsection; and 

(h) This subpart also applies to all other 
adjudications required by statute to be de-
termined on the record after opportunity for 
an agency hearing, unless otherwise specifi-
cally provided for in the Local Rules. 

§ 308.2 Rules of construction. 
For purposes of this subpart: 
(a) Any term in the singular includes the 

plural, and the plural includes the singular, 
if such use would be appropriate; 

(b) Any use of a masculine, feminine, or 
neuter gender encompasses all three, if such 
use would be appropriate; 

(c) The term counsel includes a non-attor-
ney representative; and 

(d) Unless the context requires otherwise, a 
party’s counsel of record, if any, may, on be-
half of that party, take any action required 
to be taken by the party. 

§ 308.3 Definitions. 
For purposes of this subpart, unless explic-

itly stated to the contrary: 
Administrative law judge means one who 

presides at an administrative hearing under 
authority set forth at 5 U.S.C. 556. 
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Administrative Officer means an inferior of-
ficer of the Federal Deposit Insurance Cor-
poration, duly appointed by the Board of Di-
rectors of the Federal Deposit Insurance Cor-
poration to serve as the Board’s designee to 
hear certain motions or requests in an adju-
dicatory proceeding and to be the official 
custodian of the record for the Federal De-
posit Insurance Corporation. 

Adjudicatory proceeding means a proceeding 
conducted pursuant to these rules and lead-
ing to the formulation of a final order other 
than a regulation. 

Assistant Administrative Officer means an in-
ferior officer of the Federal Deposit Insur-
ance Corporation, duly appointed by the 
Board of Directors of the Federal Deposit In-
surance Corporation to serve as the Board’s 
designee to hear certain motions or requests 
in an adjudicatory proceeding upon the des-
ignation or unavailability of the Administra-
tive Officer. 

Board of Directors or Board means the 
Board of Directors of the Federal Deposit In-
surance Corporation or its designee. 

Decisional employee means any member of 
the Federal Deposit Insurance Corporation’s 
or administrative law judge’s staff who has 
not engaged in an investigative or prosecu-
torial role in a proceeding and who may as-
sist the Board of Directors, the administra-
tive law judge, or the Administrative Officer, 
or the Assistant Administrative Officer, in 
preparing orders, recommended decisions, 
decisions, and other documents under the 
Uniform Rules. 

Designee of the Board of Directors means 
officers or officials of the Federal Deposit In-
surance Corporation acting pursuant to au-
thority delegated by the Board of Directors. 

Enforcement Counsel means any individual 
who files a notice of appearance as counsel 
on behalf of the FDIC in an adjudicatory pro-
ceeding. 

FDIC means the Federal Deposit Insurance 
Corporation. 

Final order means an order issued by the 
FDIC with or without the consent of the af-
fected institution or the institution-affili-
ated party, that has become final, without 
regard to the pendency of any petition for re-
consideration or review. 

Institution includes: 
(1) Any bank as that term is defined in sec-

tion 3(a) of the FDIA (12 U.S.C. 1813(a)); 
(2) Any bank holding company or any sub-

sidiary (other than a bank) of a bank holding 
company as those terms are defined in the 
BHCA (12 U.S.C. 1841 et seq.); 

(3) Any savings association as that term is 
defined in section 3(b) of the FDIA (12 U.S.C. 
1813(b)), any savings and loan holding com-
pany or any subsidiary thereof (other than a 
bank) as those terms are defined in section 
10(a) of the HOLA (12 U.S.C. 1467a(a)); 

(4) Any organization operating under sec-
tion 25 of the FRA (12 U.S.C. 601 et seq.); 

(5) Any foreign bank or company to which 
section 8 of the IBA (12 U.S.C. 3106), applies 
or any subsidiary (other than a bank) there-
of; and 

(6) Any federal agency as that term is de-
fined in section 1(b) of the IBA (12 U.S.C. 
3101(5)). 

Investigation means any investigation con-
ducted pursuant to section 10(c) of the FDIA 
or pursuant to section 5(d)(1)(B) of HOLA (12 
U.S.C. 1464(d)(1)(B)). 

Local Rules means those rules promulgated 
by the FDIC in those subparts of this part 
other than subpart A. 

Office of Financial Institution Adjudication 
(OFIA) means the executive body charged 
with overseeing the administration of ad-
ministrative enforcement proceedings of the 
Office of the Comptroller of the Currency 
(OCC), the Board of Governors of the Federal 
Reserve Board (FRB), the FDIC, and the Na-
tional Credit Union Administration (NCUA). 

Party means the FDIC and any person 
named as a party in any notice. 

Person means an individual, sole propri-
etor, partnership, corporation, unincor-
porated association, trust, joint venture, 
pool, syndicate, agency, or other entity or 
organization, including an institution as de-
fined in this section. 

Respondent means any party other than the 
FDIC. 

Uniform Rules means those rules in subpart 
A of this part that pertain to the types of 
formal administrative enforcement actions 
set forth at § 308.1 and as specified in sub-
parts B through P of this part. 

Violation includes any action (alone or with 
another or others) for or toward causing, 
bringing about, participating in, counseling, 
or aiding or abetting a violation. 

§ 308.4 Authority of Board of Directors. 
The Board of Directors may, at any time 

during the pendency of a proceeding, per-
form, direct the performance of, or waive 
performance of, any act which could be done 
or ordered by the administrative law judge. 

§ 308.5 Authority of the administrative law 
judge. 

(a) General rule. All proceedings governed 
by this part shall be conducted in accordance 
with the provisions of chapter 5 of title 5 of 
the United States Code. The administrative 
law judge shall have all powers necessary to 
conduct a proceeding in a fair and impartial 
manner and to avoid unnecessary delay. 

(b) Powers. The administrative law judge 
shall have all powers necessary to conduct 
the proceeding in accordance with paragraph 
(a) of this section, including the following 
powers: 

(1) To administer oaths and affirmations; 
(2) To issue subpoenas, subpoenas duces 

tecum, and protective orders, as authorized 
by this part, and to quash or modify any 
such subpoenas and orders; 
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(3) To receive relevant evidence and to rule 
upon the admission of evidence and offers of 
proof; 

(4) To take or cause depositions to be 
taken as authorized by this subpart; 

(5) To regulate the course of the hearing 
and the conduct of the parties and their 
counsel; 

(6) To hold scheduling and/or pre-hearing 
conferences as set forth in § 308.31; 

(7) To consider and rule upon all proce-
dural and other motions appropriate in an 
adjudicatory proceeding, provided that only 
the Board of Directors shall have the power 
to grant any motion to dismiss the pro-
ceeding or to decide any other motion that 
results in a final determination of the merits 
of the proceeding; 

(8) To prepare and present to the Board of 
Directors a recommended decision as pro-
vided herein; 

(9) To recuse himself or herself by motion 
made by a party or on his or her own motion; 

(10) To establish time, place and manner 
limitations on the attendance of the public 
and the media for any public hearing; and 

(11) To do all other things necessary and 
appropriate to discharge the duties of a pre-
siding officer. 

§ 308.6 Appearance and practice in adju-
dicatory proceedings. 

(a) Appearance before the FDIC or an admin-
istrative law judge—(1) By attorneys. Any 
member in good standing of the bar of the 
highest court of any state, commonwealth, 
possession, territory of the United States, or 
the District of Columbia may represent oth-
ers before the FDIC if such attorney is not 
currently suspended or debarred from prac-
tice before the FDIC. 

(2) By non-attorneys. An individual may ap-
pear on his or her own behalf; a member of 
a partnership may represent the partnership; 
a duly authorized officer, director, or em-
ployee of any government unit, agency, in-
stitution, corporation or authority may rep-
resent that unit, agency, institution, cor-
poration or authority if such officer; direc-
tor, or employee is not currently suspended 
or debarred from practice before the FDIC. 

(3) Notice of appearance. Any individual act-
ing as counsel on behalf of a party, including 
the FDIC, shall file a notice of appearance 
with OFIA at or before the time that indi-
vidual submits papers or otherwise appears 
on behalf of a party in the adjudicatory pro-
ceeding. The notice of appearance must in-
clude a written declaration that the indi-
vidual is currently qualified as provided in 
paragraph (a)(1) or (a)(2) of this section and 
is authorized to represent the particular 
party. By filing a notice of appearance on be-
half of a party in an adjudicatory pro-
ceeding, the counsel agrees and represents 
that he or she is authorized to accept service 
on behalf of the represented party and that, 

in the event of withdrawal from representa-
tion, he or she will, if required by the admin-
istrative law judge, continue to accept serv-
ice until new counsel has filed a notice of ap-
pearance or until the represented party indi-
cates that he or she will proceed on a pro se 
basis. 

(b) Sanctions. Dilatory, obstructionist, 
egregious, contemptuous or contumacious 
conduct at any phase of any adjudicatory 
proceeding may be grounds for exclusion or 
suspension of counsel from the proceeding. 

§ 308.7 Good faith certification. 
(a) General requirement. Every filing or sub-

mission of record following the issuance of a 
notice shall be signed by at least one counsel 
of record in his or her individual name and 
shall state that counsel’s address and tele-
phone number. A party who acts as his or her 
own counsel shall sign his or her individual 
name and state his or her address and tele-
phone number on every filing or submission 
of record. 

(b) Effect of signature. (1) The signature of 
counsel or a party shall constitute a certifi-
cation that: The counsel or party has read 
the filing or submission of record; to the best 
of his or her knowledge, information, and be-
lief formed after reasonable inquiry, the fil-
ing or submission of record is well-grounded 
in fact and is warranted by existing law or a 
good faith argument for the extension, modi-
fication, or reversal of existing law; and the 
filing or submission of record is not made for 
any improper purpose, such as to harass or 
to cause unnecessary delay or needless in-
crease in the cost of litigation. 

(2) If a filing or submission of record is not 
signed, the administrative law judge shall 
strike the filing or submission of record, un-
less it is signed promptly after the omission 
is called to the attention of the pleader or 
movant. 

(c) Effect of making oral motion or argument. 
The act of making any oral motion or oral 
argument by any counsel or party con-
stitutes a certification that to the best of his 
or her knowledge, information, and belief 
formed after reasonable inquiry, his or her 
statements are well-grounded in fact and are 
warranted by existing law or a good faith ar-
gument for the extension, modification, or 
reversal of existing law, and are not made for 
any improper purpose, such as to harass or 
to cause unnecessary delay or needless in-
crease in the cost of litigation. 

§ 308.8 Conflicts of interest. 
(a) Conflict of interest in representation. No 

person shall appear as counsel for another 
person in an adjudicatory proceeding if it 
reasonably appears that such representation 
may be materially limited by that counsel’s 
responsibilities to a third person or by the 
counsel’s own interests. The administrative 
law judge may take corrective measures at 
any stage of a proceeding to cure a conflict 
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of interest in representation, including the 
issuance of an order limiting the scope of 
representation or disqualifying an individual 
from appearing in a representative capacity 
for the duration of the proceeding. 

(b) Certification and waiver. If any person 
appearing as counsel represents two or more 
parties to an adjudicatory proceeding or also 
represents a non-party on a matter relevant 
to an issue in the proceeding, counsel must 
certify in writing at the time of filing the 
notice of appearance required by § 308.6(a): 

(1) That the counsel has personally and 
fully discussed the possibility of conflicts of 
interest with each such party and non-party; 
and 

(2) That each such party and non-party 
waives any right it might otherwise have 
had to assert any known conflicts of interest 
or to assert any non-material conflicts of in-
terest during the course of the proceeding. 

§ 308.9 Ex parte communications. 
(a) Definition—(1) Ex parte communication 

means any material oral or written commu-
nication relevant to the merits of an adju-
dicatory proceeding that was neither on the 
record nor on reasonable prior notice to all 
parties that takes place between: 

(i) An interested person outside the FDIC 
(including such person’s counsel); and 

(ii) The administrative law judge handling 
that proceeding, the Board of Directors, or a 
decisional employee. 

(2) Exception. A request for status of the 
proceeding does not constitute an ex parte 
communication. 

(b) Prohibition of ex parte communications. 
From the time the notice is issued by the 
FDIC until the date that the Board of Direc-
tors issues its final decision pursuant to 
§ 308.40(c): 

(1) No interested person outside the FDIC 
shall make or knowingly cause to be made 
an ex parte communication to any member 
of the Board of Directors, the administrative 
law judge, or a decisional employee; and 

(2) No member of the Board of Directors, 
no administrative law judge, or decisional 
employee shall make or knowingly cause to 
be made to any interested person outside the 
FDIC any ex parte communication. 

(c) Procedure upon occurrence of ex parte 
communication. If an ex parte communication 
is received by the administrative law judge, 
any member of the Board of Directors or 
other person identified in paragraph (a) of 
this section, that person shall cause all such 
written communications (or, if the commu-
nication is oral, a memorandum stating the 
substance of the communication) to be 
placed on the record of the proceeding and 
served on all parties. All other parties to the 
proceeding shall have an opportunity, within 
ten days of receipt of service of the ex parte 
communication, to file responses thereto and 
to recommend any sanctions that they be-

lieve to be appropriate under the cir-
cumstances. The administrative law judge or 
the Board of Directors shall then determine 
whether any action should be taken con-
cerning the ex parte communication in ac-
cordance with paragraph (d) of this section. 

(d) Sanctions. Any party or his or her coun-
sel who makes a prohibited ex parte commu-
nication, or who encourages or solicits an-
other to make any such communication, 
may be subject to any appropriate sanction 
or sanctions imposed by the Board of Direc-
tors or the administrative law judge includ-
ing, but not limited to, exclusion from the 
proceedings and an adverse ruling on the 
issue which is the subject of the prohibited 
communication. 

(e) Separation of functions. Except to the ex-
tent required for the disposition of ex parte 
matters as authorized by law, the adminis-
trative law judge may not consult a person 
or party on any matter relevant to the mer-
its of the adjudication, unless on notice and 
opportunity for all parties to participate. An 
employee or agent engaged in the perform-
ance of investigative or prosecuting func-
tions for the FDIC in a case may not, in that 
or a factually related case, participate or ad-
vise in the decision, recommended decision, 
or agency review of the recommended deci-
sion under § 308.40 except as witness or coun-
sel in public proceedings. 

§ 308.10 Filing of papers. 
(a) Filing. Any papers required to be filed, 

excluding documents produced in response to 
a discovery request pursuant to §§ 308.25 and 
308.26, shall be filed with the OFIA, except as 
otherwise provided. 

(b) Manner of filing. Unless otherwise speci-
fied by the Board of Directors or the admin-
istrative law judge, filing may be accom-
plished by: 

(1) Personal service; 
(2) Delivering the papers to a reliable com-

mercial courier service, overnight delivery 
service, or to the U.S. Post Office for Express 
Mail delivery; 

(3) Mailing the papers by first class, reg-
istered, or certified mail; or 

(4) Transmission by electronic media, only 
if expressly authorized, and upon any condi-
tions specified, by the Board of Directors or 
the administrative law judge. All papers 
filed by electronic media shall also concur-
rently be filed in accordance with paragraph 
(c) of this section. 

(c) Formal requirements as to papers filed—(1) 
Form. All papers filed must set forth the 
name, address, and telephone number of the 
counsel or party making the filing and must 
be accompanied by a certification setting 
forth when and how service has been made 
on all other parties. All papers filed must be 
double-spaced and printed or typewritten on 
81–2 × 11 inch paper, and must be clear and 
legible. 
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(2) Signature. All papers must be dated and 
signed as provided in § 308.7. 

(3) Caption. All papers filed must include at 
the head thereof, or on a title page, the name 
of the FDIC and of the filing party, the title 
and docket number of the proceeding, and 
the subject of the particular paper. 

(4) Number of copies. Unless otherwise speci-
fied by the Board of Directors, or the admin-
istrative law judge, an original and one copy 
of all documents and papers shall be filed, 
except that only one copy of transcripts of 
testimony and exhibits shall be filed. 

§ 308.11 Service of papers. 
(a) By the parties. Except as otherwise pro-

vided, a party filing papers shall serve a copy 
upon the counsel of record for all other par-
ties to the proceeding so represented, and 
upon any party not so represented. 

(b) Method of service. Except as provided in 
paragraphs (c)(2) and (d) of this section, a 
serving party shall use one or more of the 
following methods of service: 

(1) Personal service; 
(2) Delivering the papers to a reliable com-

mercial courier service, overnight delivery 
service, or to the U.S. Post Office for Express 
Mail delivery; 

(3) Mailing the papers by first class, reg-
istered, or certified mail; or 

(4) Transmission by electronic media, only 
if the parties mutually agree. Any papers 
served by electronic media shall also concur-
rently be served in accordance with the re-
quirements of § 308.10(c). 

(c) By the Board of Directors. (1) All papers 
required to be served by the Board of Direc-
tors or the administrative law judge upon a 
party who has appeared in the proceeding in 
accordance with § 308.6, shall be served by 
any means specified in paragraph (b) of this 
section. 

(2) If a party has not appeared in the pro-
ceeding in accordance with § 308.6, the Board 
of Directors or the administrative law judge 
shall make service by any of the following 
methods: 

(i) By personal service; 
(ii) If the person to be served is an indi-

vidual, by delivery to a person of suitable 
age and discretion at the physical location 
where the individual resides or works; 

(iii) If the person to be served is a corpora-
tion or other association, by delivery to an 
officer, managing or general agent, or to any 
other agent authorized by appointment or by 
law to receive service and, if the agent is one 
authorized by statute to receive service and 
the statute so requires, by also mailing a 
copy to the party; 

(iv) By registered or certified mail ad-
dressed to the party’s last known address; or 

(v) By any other method reasonably cal-
culated to give actual notice. 

(d) Subpoenas. Service of a subpoena may 
be made: 

(1) By personal service; 
(2) If the person to be served is an indi-

vidual, by delivery to a person of suitable 
age and discretion at the physical location 
where the individual resides or works; 

(3) By delivery to an agent which, in the 
case of a corporation or other association, is 
delivery to an officer, managing or general 
agent, or to any other agent authorized by 
appointment or by law to receive service 
and, if the agent is one authorized by statute 
to receive service and the statute so re-
quires, by also mailing a copy to the party; 

(4) By registered or certified mail ad-
dressed to the person’s last known address; 
or 

(5) In such other manner as is reasonably 
calculated to give actual notice. 

(e) Area of service. Service in any state, ter-
ritory, possession of the United States, or 
the District of Columbia, on any person or 
company doing business in any state, terri-
tory, possession of the United States, or the 
District of Columbia, or on any person as 
otherwise provided by law, is effective with-
out regard to the place where the hearing is 
held, provided that if service is made on a 
foreign bank in connection with an action or 
proceeding involving one or more of its 
branches or agencies located in any state, 
territory, possession of the United States, or 
the District of Columbia, service shall be 
made on at least one branch or agency so in-
volved. 

§ 308.12 Construction of time limits. 
(a) General rule. In computing any period of 

time prescribed by this subpart, the date of 
the act or event that commences the des-
ignated period of time is not included. The 
last day so computed is included unless it is 
a Saturday, Sunday, or Federal holiday. 
When the last day is a Saturday, Sunday, or 
Federal holiday, the period runs until the 
end of the next day that is not a Saturday, 
Sunday, or Federal holiday. Intermediate 
Saturdays, Sundays, and Federal holidays 
are included in the computation of time. 
However, when the time period within which 
an act is to be performed is ten days or less, 
not including any additional time allowed 
for in paragraph (c) of this section, inter-
mediate Saturdays, Sundays, and Federal 
holidays are not included. 

(b) When papers are deemed to be filed or 
served. (1) Filing and service are deemed to 
be effective: 

(i) In the case of personal service or same 
day commercial courier delivery, upon ac-
tual service; 

(ii) In the case of overnight commercial de-
livery service, U.S. Express Mail delivery, or 
first class, registered, or certified mail, upon 
deposit in or delivery to an appropriate point 
of collection; 

(iii) In the case of transmission by elec-
tronic media, as specified by the authority 
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receiving the filing, in the case of filing, and 
as agreed among the parties, in the case of 
service. 

(2) The effective filing and service dates 
specified in paragraph (b)(1) of this section 
may be modified by the Board of Directors or 
administrative law judge in the case of filing 
or by agreement of the parties in the case of 
service. 

(c) Calculation of time for service and filing of 
responsive papers. Whenever a time limit is 
measured by a prescribed period from the 
service of any notice or paper, the applicable 
time limits are calculated as follows: 

(1) If service is made by first class, reg-
istered, or certified mail, add three calendar 
days to the prescribed period; 

(2) If service is made by express mail or 
overnight delivery service, add one calendar 
day to the prescribed period; or 

(3) If service is made by electronic media 
transmission, add one calendar day to the 
prescribed period, unless otherwise deter-
mined by the Board of Directors or the ad-
ministrative law judge in the case of filing, 
or by agreement among the parties in the 
case of service. 

§ 308.13 Change of time limits. 
Except as otherwise provided by law, the 

administrative law judge may, for good 
cause shown, extend the time limits pre-
scribed by the Uniform Rules or by any no-
tice or order issued in the proceedings. After 
the referral of the case to the Board of Direc-
tors pursuant to § 308.38, the Board of Direc-
tors may grant extensions of the time limits 
for good cause shown. Extensions may be 
granted at the motion of a party or of the 
Board of Directors after notice and oppor-
tunity to respond is afforded all non-moving 
parties, or on the administrative law judge’s 
own motion. 

§ 308.14 Witness fees and expenses. 
Witnesses subpoenaed for testimony or 

depositions shall be paid the same fees for 
attendance and mileage as are paid in the 
United States district courts in proceedings 
in which the United States is a party, pro-
vided that, in the case of a discovery sub-
poena addressed to a party, no witness fees 
or mileage need be paid. Fees for witnesses 
shall be tendered in advance by the party re-
questing the subpoena, except that fees and 
mileage need not be tendered in advance 
where the FDIC is the party requesting the 
subpoena. The FDIC shall not be required to 
pay any fees to, or expenses of, any witness 
not subpoenaed by the FDIC. 

§ 308.15 Opportunity for informal settle-
ment. 

Any respondent may, at any time in the 
proceeding, unilaterally submit to Enforce-
ment Counsel written offers or proposals for 
settlement of a proceeding, without preju-
dice to the rights of any of the parties. No 

such offer or proposal shall be made to any 
FDIC representative other than Enforcement 
Counsel. Submission of a written settlement 
offer does not provide a basis for adjourning 
or otherwise delaying all or any portion of a 
proceeding under this part. No settlement 
offer or proposal, or any subsequent negotia-
tion or resolution, is admissible as evidence 
in any proceeding. 

§ 308.16 FDIC’s right to conduct examina-
tion. 

Nothing contained in this subpart limits in 
any manner the right of the FDIC to conduct 
any examination, inspection, or visitation of 
any institution or institution-affiliated 
party, or the right of the FDIC to conduct or 
continue any form of investigation author-
ized by law. 

§ 308.17 Collateral attacks on adjudicatory 
proceeding. 

If an interlocutory appeal or collateral at-
tack is brought in any court concerning all 
or any part of an adjudicatory proceeding, 
the challenged adjudicatory proceeding shall 
continue without regard to the pendency of 
that court proceeding. No default or other 
failure to act as directed in the adjudicatory 
proceeding within the times prescribed in 
this subpart shall be excused based on the 
pendency before any court of any interlocu-
tory appeal or collateral attack. 

§ 308.18 Commencement of proceeding and 
contents of notice. 

(a) Commencement of proceeding. (1)(i) Ex-
cept for change-in-control proceedings under 
section 7(j)(4) of the FDIA (12 U.S.C. 
1817(j)(4)), a proceeding governed by this sub-
part is commenced by issuance of a notice by 
the FDIC. 

(ii) The notice must be served by Enforce-
ment Counsel upon the respondent and given 
to any other appropriate financial institu-
tion supervisory authority where required by 
law. 

(iii) The notice must be filed with the 
OFIA. 

(2) Change-in-control proceedings under 
section 7(j)(4) of the FDIA (12 U.S.C. 
1817(j)(4)) commence with the issuance of an 
order by the FDIC. 

(b) Contents of notice. The notice must set 
forth: 

(1) The legal authority for the proceeding 
and for the FDIC’s jurisdiction over the pro-
ceeding; 

(2) A statement of the matters of fact or 
law showing that the FDIC is entitled to re-
lief; 

(3) A proposed order or prayer for an order 
granting the requested relief; 

(4) The time, place, and nature of the hear-
ing as required by law or regulation; 

(5) The time within which to file an answer 
as required by law or regulation; 
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(6) The time within which to request a 
hearing as required by law or regulation; and 

(7) That the answer and/or request for a 
hearing shall be filed with OFIA. 

§ 308.19 Answer. 
(a) When. Within 20 days of service of the 

notice, respondent shall file an answer as 
designated in the notice. In a civil money 
penalty proceeding, respondent shall also file 
a request for a hearing within 20 days of 
service of the notice. 

(b) Content of answer. An answer must spe-
cifically respond to each paragraph or alle-
gation of fact contained in the notice and 
must admit, deny, or state that the party 
lacks sufficient information to admit or 
deny each allegation of fact. A statement of 
lack of information has the effect of a de-
nial. Denials must fairly meet the substance 
of each allegation of fact denied; general de-
nials are not permitted. When a respondent 
denies part of an allegation, that part must 
be denied and the remainder specifically ad-
mitted. Any allegation of fact in the notice 
which is not denied in the answer must be 
deemed admitted for purposes of the pro-
ceeding. A respondent is not required to re-
spond to the portion of a notice that con-
stitutes the prayer for relief or proposed 
order. The answer must set forth affirmative 
defenses, if any, asserted by the respondent. 

(c) Default—(1) Effect of failure to answer. 
Failure of a respondent to file an answer re-
quired by this section within the time pro-
vided constitutes a waiver of his or her right 
to appear and contest the allegations in the 
notice. If no timely answer is filed, Enforce-
ment Counsel may file a motion for entry of 
an order of default. Upon a finding that no 
good cause has been shown for the failure to 
file a timely answer, the administrative law 
judge shall file with the Board of Directors a 
recommended decision containing the find-
ings and the relief sought in the notice. Any 
final order issued by the Board of Directors 
based upon a respondent’s failure to answer 
is deemed to be an order issued upon con-
sent. 

(2) Effect of failure to request a hearing in 
civil money penalty proceedings. If respondent 
fails to request a hearing as required by law 
within the time provided, the notice of as-
sessment constitutes a final and 
unappealable order. 

(a) Amendments. The notice or answer may 
be amended or supplemented at any stage of 
the proceeding. The respondent must answer 
an amended notice within the time remain-
ing for the respondent’s answer to the origi-
nal notice, or within ten days after service of 
the amended notice, whichever period is 
longer, unless the Board of Directors or ad-
ministrative law judge orders otherwise for 
good cause. 

(b) Amendments to conform to the evidence. 
When issues not raised in the notice or an-

swer are tried at the hearing by express or 
implied consent of the parties, they will be 
treated in all respects as if they had been 
raised in the notice or answer, and no formal 
amendments are required. If evidence is ob-
jected to at the hearing on the ground that 
it is not within the issues raised by the no-
tice or answer, the administrative law judge 
may admit the evidence when admission is 
likely to assist in adjudicating the merits of 
the action and the objecting party fails to 
satisfy the administrative law judge that the 
admission of such evidence would unfairly 
prejudice that party’s action or defense upon 
the merits. The administrative law judge 
may grant a continuance to enable the ob-
jecting party to meet such evidence. 

§ 308.21 Failure to appear. 
Failure of a respondent to appear in person 

at the hearing or by a duly authorized coun-
sel constitutes a waiver of respondent’s right 
to a hearing and is deemed an admission of 
the facts as alleged and consent to the relief 
sought in the notice. Without further pro-
ceedings or notice to the respondent, the ad-
ministrative law judge shall file with the 
Board of Directors a recommended decision 
containing the findings and the relief sought 
in the notice. 

§ 308.22 Consolidation and severance of 
actions. 

(a) Consolidation. (1) On the motion of any 
party, or on the administrative law judge’s 
own motion, the administrative law judge 
may consolidate, for some or all purposes, 
any two or more proceedings, if each such 
proceeding involves or arises out of the same 
transaction, occurrence or series of trans-
actions or occurrences, or involves at least 
one common respondent or a material com-
mon question of law or fact, unless such con-
solidation would cause unreasonable delay or 
injustice. 

(2) In the event of consolidation under 
paragraph (a)(1) of this section, appropriate 
adjustment to the prehearing schedule must 
be made to avoid unnecessary expense, in-
convenience, or delay. 

(b) Severance. The administrative law judge 
may, upon the motion of any party, sever the 
proceeding for separate resolution of the 
matter as to any respondent only if the ad-
ministrative law judge finds that: 

(1) Undue prejudice or injustice to the 
moving party would result from not severing 
the proceeding; and 

(2) Such undue prejudice or injustice would 
outweigh the interests of judicial economy 
and expedition in the complete and final res-
olution of the proceeding. 

§ 308.23 Motions. 
(a) In writing. (1) Except as otherwise pro-

vided herein, an application or request for an 
order or ruling must be made by written mo-
tion. 
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(2) All written motions must state with 
particularity the relief sought and must be 
accompanied by a proposed order. 

(3) No oral argument may be held on writ-
ten motions except as otherwise directed by 
the administrative law judge. Written 
memoranda, briefs, affidavits or other rel-
evant material or documents may be filed in 
support of or in opposition to a motion. 

(b) Oral motions. A motion may be made 
orally on the record unless the administra-
tive law judge directs that such motion be 
reduced to writing. 

(c) Filing of motions. Motions must be filed 
with the administrative law judge, except 
that following the filing of the recommended 
decision, motions must be filed with the Ad-
ministrative Officer for disposition by the 
Board of Directors. 

(d) Responses. (1) Except as otherwise pro-
vided in this paragraph (d), within ten days 
after service of any written motion, or with-
in such other period of time as may be estab-
lished by the administrative law judge or the 
Administrative Officer, any party may file a 
written response to a motion. The adminis-
trative law judge shall not rule on any oral 
or written motion before each party has had 
an opportunity to file a response. 

(2) The failure of a party to oppose a writ-
ten motion or an oral motion made on the 
record is deemed a consent by that party to 
the entry of an order substantially in the 
form of the order accompanying the motion. 

(e) Dilatory motions. Frivolous, dilatory or 
repetitive motions are prohibited. The filing 
of such motions may form the basis for sanc-
tions. 

(f) Dispositive motions. Dispositive motions 
are governed by §§ 308.29 and 308.30. 

§ 308.24 Scope of document discovery. 
(a) Limits on discovery. (1) Subject to the 

limitations set out in paragraphs (b), (c), and 
(d) of this section, a party to a proceeding 
under this subpart may obtain document dis-
covery by serving a written request to 
produce documents. For purposes of a re-
quest to produce documents, the term ‘‘doc-
uments’’ may be defined to include drawings, 
graphs, charts, photographs, recordings, data 
stored in electronic form, and other data 
compilations from which information can be 
obtained, or translated, if necessary, by the 
parties through detection devices into rea-
sonably usable form, as well as written ma-
terial of all kinds. 

(2) Discovery by use of deposition is gov-
erned by subpart I of this part. 

(3) Discovery by use of interrogatories is 
not permitted. 

(b) Relevance. A party may obtain docu-
ment discovery regarding any matter, not 
privileged, that has material relevance to 
the merits of the pending action. Any re-
quest to produce documents that calls for ir-
relevant material, that is unreasonable, op-

pressive, excessive in scope, unduly burden-
some, or repetitive of previous requests, or 
that seeks to obtain privileged documents 
will be denied or modified. A request is un-
reasonable, oppressive, excessive in scope or 
unduly burdensome if, among other things, 
it fails to include justifiable limitations on 
the time period covered and the geographic 
locations to be searched, the time provided 
to respond in the request is inadequate, or 
the request calls for copies of documents to 
be delivered to the requesting party and fails 
to include the requestor’s written agreement 
to pay in advance for the copying, in accord-
ance with § 308.25. 

(c) Privileged matter. Privileged documents 
are not discoverable. Privileges include the 
attorney-client privilege, work-product 
privilege, any government’s or government 
agency’s deliberative-process privilege, and 
any other privileges the Constitution, any 
applicable act of Congress, or the principles 
of common law provide. 

(d) Time limits. All discovery, including all 
responses to discovery requests, shall be 
completed at least 20 days prior to the date 
scheduled for the commencement of the 
hearing. No exceptions to this time limit 
shall be permitted, unless the administrative 
law judge finds on the record that good cause 
exists for waiving the requirements of this 
paragraph. 

§ 308.25 Request for document discovery 
from parties. 

(a) General rule. Any party may serve on 
any other party a request to produce for in-
spection any discoverable documents that 
are in the possession, custody, or control of 
the party upon whom the request is served. 
The request must identify the documents to 
be produced either by individual item or by 
category, and must describe each item and 
category with reasonable particularity. Doc-
uments must be produced as they are kept in 
the usual course of business or must be orga-
nized to correspond with the categories in 
the request. 

(b) Production or copying. The request must 
specify a reasonable time, place, and manner 
for production and performing any related 
acts. In lieu of inspecting the documents, the 
requesting party may specify that all or 
some of the responsive documents be copied 
and the copies delivered to the requesting 
party. If copying of fewer than 250 pages is 
requested, the party to whom the request is 
addressed shall bear the cost of copying and 
shipping charges. If a party requests 250 
pages or more of copying, the requesting 
party shall pay for the copying and shipping 
charges. Copying charges are the current per 
page copying rate imposed by 12 CFR part 
309 implementing the Freedom of Informa-
tion Act (5 U.S.C. 552). The party to whom 



159 

Federal Deposit Insurance Corporation Pt. 308, App. A 

the request is addressed may require pay-
ment in advance before producing the docu-
ments. 

(c) Obligation to update responses. A party 
who has responded to a discovery request 
with a response that was complete when 
made is not required to supplement the re-
sponse to include documents thereafter ac-
quired, unless the responding party learns 
that: 

(1) The response was materially incorrect 
when made; or 

(2) The response, though correct when 
made, is no longer true and a failure to 
amend the response is, in substance, a know-
ing concealment. 

(d) Motions to limit discovery. (1) Any party 
that objects to a discovery request may, 
within ten days of being served with such re-
quest, file a motion in accordance with the 
provisions of § 308.23 to strike or otherwise 
limit the request. If an objection is made to 
only a portion of an item or category in a re-
quest, the portion objected to shall be speci-
fied. Any objections not made in accordance 
with this paragraph and § 308.23 are waived. 

(2) The party who served the request that 
is the subject of a motion to strike or limit 
may file a written response within five days 
of service of the motion. No other party may 
file a response. 

(e) Privilege. At the time other documents 
are produced, the producing party must rea-
sonably identify all documents withheld on 
the grounds of privilege and must produce a 
statement of the basis for the assertion of 
privilege. When similar documents that are 
protected by deliberative process, attorney- 
work-product, or attorney-client privilege 
are voluminous, these documents may be 
identified by category instead of by indi-
vidual document. The administrative law 
judge retains discretion to determine when 
the identification by category is insufficient. 

(f) Motions to compel production. (1) If a 
party withholds any documents as privileged 
or fails to comply fully with a discovery re-
quest, the requesting party may, within ten 
days of the assertion of privilege or of the 
time the failure to comply becomes known 
to the requesting party, file a motion in ac-
cordance with the provisions of § 308.23 for 
the issuance of a subpoena compelling pro-
duction. 

(2) The party who asserted the privilege or 
failed to comply with the request may file a 
written response to a motion to compel with-
in five days of service of the motion. No 
other party may file a response. 

(g) Ruling on motions. After the time for fil-
ing responses pursuant to this section has 
expired, the administrative law judge shall 
rule promptly on all motions filed pursuant 
to this section. If the administrative law 
judge determines that a discovery request, or 
any of its terms, calls for irrelevant mate-
rial, is unreasonable, oppressive, excessive in 

scope, unduly burdensome, or repetitive of 
previous requests, or seeks to obtain privi-
leged documents, he or she may deny or 
modify the request, and may issue appro-
priate protective orders, upon such condi-
tions as justice may require. The pendency 
of a motion to strike or limit discovery or to 
compel production is not a basis for staying 
or continuing the proceeding, unless other-
wise ordered by the administrative law 
judge. Notwithstanding any other provision 
in this part, the administrative law judge 
may not release, or order a party to produce, 
documents withheld on grounds of privilege 
if the party has stated to the administrative 
law judge its intention to file a timely mo-
tion for interlocutory review of the adminis-
trative law judge’s order to produce the doc-
uments, and until the motion for interlocu-
tory review has been decided. 

(h) Enforcing discovery subpoenas. If the ad-
ministrative law judge issues a subpoena 
compelling production of documents by a 
party, the subpoenaing party may, in the 
event of noncompliance and to the extent au-
thorized by applicable law, apply to any ap-
propriate United States district court for an 
order requiring compliance with the sub-
poena. A party’s right to seek court enforce-
ment of a subpoena shall not in any manner 
limit the sanctions that may be imposed by 
the administrative law judge against a party 
who fails to produce subpoenaed documents. 

§ 308.26 Document subpoenas to non-
parties. 

(a) General rules. (1) Any party may apply 
to the administrative law judge for the 
issuance of a document discovery subpoena 
addressed to any person who is not a party to 
the proceeding. The application must con-
tain a proposed document subpoena and a 
brief statement showing the general rel-
evance and reasonableness of the scope of 
documents sought. The subpoenaing party 
shall specify a reasonable time, place, and 
manner for making production in response to 
the document subpoena. 

(2) A party shall only apply for a document 
subpoena under this section within the time 
period during which such party could serve a 
discovery request under § 308.24(d). The party 
obtaining the document subpoena is respon-
sible for serving it on the subpoenaed person 
and for serving copies on all parties. Docu-
ment subpoenas may be served in any state, 
territory, or possession of the United States, 
the District of Columbia, or as otherwise 
provided by law. 

(3) The administrative law judge shall 
promptly issue any document subpoena re-
quested pursuant to this section. If the ad-
ministrative law judge determines that the 
application does not set forth a valid basis 
for the issuance of the subpoena, or that any 
of its terms are unreasonable, oppressive, ex-
cessive in scope, or unduly burdensome, he 
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or she may refuse to issue the subpoena or 
may issue it in a modified form upon such 
conditions as may be consistent with the 
Uniform Rules. 

(b) Motion to quash or modify. (1) Any per-
son to whom a document subpoena is di-
rected may file a motion to quash or modify 
such subpoena, accompanied by a statement 
of the basis for quashing or modifying the 
subpoena. The movant shall serve the mo-
tion on all parties, and any party may re-
spond to such motion within ten days of 
service of the motion. 

(2) Any motion to quash or modify a docu-
ment subpoena must be filed on the same 
basis, including the assertion of privilege, 
upon which a party could object to a dis-
covery request under § 308.25(d), and during 
the same time limits during which such an 
objection could be filed. 

(c) Enforcing document subpoenas. If a sub-
poenaed person fails to comply with any sub-
poena issued pursuant to this section or any 
order of the administrative law judge which 
directs compliance with all or any portion of 
a document subpoena, the subpoenaing party 
or any other aggrieved party may, to the ex-
tent authorized by applicable law, apply to 
an appropriate United States district court 
for an order requiring compliance with so 
much of the document subpoena as the ad-
ministrative law judge has not quashed or 
modified. A party’s right to seek court en-
forcement of a document subpoena shall in 
no way limit the sanctions that may be im-
posed by the administrative law judge on a 
party who induces a failure to comply with 
subpoenas issued under this section. 

§ 308.27 Deposition of witness unavailable 
for hearing. 

(a) General rules. (1) If a witness will not be 
available for the hearing, a party desiring to 
preserve that witness’ testimony for the 
record may apply in accordance with the 
procedures set forth in paragraph (a)(2) of 
this section, to the administrative law judge 
for the issuance of a subpoena, including a 
subpoena duces tecum, requiring the attend-
ance of the witness at a deposition. The ad-
ministrative law judge may issue a deposi-
tion subpoena under this section upon show-
ing that: 

(i) The witness will be unable to attend or 
may be prevented from attending the hear-
ing because of age, sickness or infirmity, or 
will otherwise be unavailable; 

(ii) The witness’ unavailability was not 
procured or caused by the subpoenaing 
party; 

(iii) The testimony is reasonably expected 
to be material; and 

(iv) Taking the deposition will not result 
in any undue burden to any other party and 
will not cause undue delay of the proceeding. 

(2) The application must contain a pro-
posed deposition subpoena and a brief state-

ment of the reasons for the issuance of the 
subpoena. The subpoena must name the wit-
ness whose deposition is to be taken and 
specify the time and place for taking the 
deposition. A deposition subpoena may re-
quire the witness to be deposed at any place 
within the country in which that witness re-
sides or has a regular place of employment 
or such other convenient place as the admin-
istrative law judge shall fix. 

(3) Any requested subpoena that sets forth 
a valid basis for its issuance must be prompt-
ly issued, unless the administrative law 
judge on his or her own motion, requires a 
written response or requires attendance at a 
conference concerning whether the requested 
subpoena should be issued. 

(4) The party obtaining a deposition sub-
poena is responsible for serving it on the wit-
ness and for serving copies on all parties. Un-
less the administrative law judge orders oth-
erwise, no deposition under this section shall 
be taken on fewer than ten days’ notice to 
the witness and all parties. Deposition sub-
poenas may be served in any state, territory, 
possession of the United States, or the Dis-
trict of Columbia, on any person or company 
doing business in any state, territory, pos-
session of the United States, or the District 
of Columbia, or as otherwise permitted by 
law. 

(b) Objections to deposition subpoenas. (1) 
The witness and any party who has not had 
an opportunity to oppose a deposition sub-
poena issued under this section may file a 
motion with the administrative law judge to 
quash or modify the subpoena prior to the 
time for compliance specified in the sub-
poena, but not more than ten days after serv-
ice of the subpoena. 

(2) A statement of the basis for the motion 
to quash or modify a subpoena issued under 
this section must accompany the motion. 
The motion must be served on all parties. 

(c) Procedure upon deposition. (1) Each wit-
ness testifying pursuant to a deposition sub-
poena must be duly sworn, and each party 
shall have the right to examine the witness. 
Objections to questions or documents must 
be in short form, stating the grounds for the 
objection. Failure to object to questions or 
documents is not deemed a waiver except 
where the ground for the objection might 
have been avoided if the objection had been 
timely presented. All questions, answers, and 
objections must be recorded. 

(2) Any party may move before the admin-
istrative law judge for an order compelling 
the witness to answer any questions the wit-
ness has refused to answer or submit any evi-
dence the witness has refused to submit dur-
ing the deposition. 

(3) The deposition must be subscribed by 
the witness, unless the parties and the wit-
ness, by stipulation, have waived the sign-
ing, or the witness is ill, cannot be found, or 
has refused to sign. If the deposition is not 
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subscribed by the witness, the court reporter 
taking the deposition shall certify that the 
transcript is a true and complete transcript 
of the deposition. 

(d) Enforcing subpoenas. If a subpoenaed 
person fails to comply with any order of the 
administrative law judge which directs com-
pliance with all or any portion of a deposi-
tion subpoena under paragraph (b) or (c)(3) of 
this section, the subpoenaing party or other 
aggrieved party may, to the extent author-
ized by applicable law, apply to an appro-
priate United States district court for an 
order requiring compliance with the portions 
of the subpoena that the administrative law 
judge has ordered enforced. A party’s right 
to seek court enforcement of a deposition 
subpoena in no way limits the sanctions that 
may be imposed by the administrative law 
judge on a party who fails to comply with, or 
procures a failure to comply with, a sub-
poena issued under this section. 

§ 308.28 Interlocutory review. 
(a) General rule. The Board of Directors 

may review a ruling of the administrative 
law judge prior to the certification of the 
record to the Board of Directors only in ac-
cordance with the procedures set forth in 
this section and § 308.23. 

(b) Scope of review. The Board of Directors 
may exercise interlocutory review of a rul-
ing of, the administrative law judge if the 
Board of Directors finds that: 

(1) The ruling involves a controlling ques-
tion of law or policy as to which substantial 
grounds exist for a difference of opinion; 

(2) Immediate review of the ruling may 
materially advance the ultimate termi-
nation of the proceeding; 

(3) Subsequent modification of the ruling 
at the conclusion of the proceeding would be 
an inadequate remedy; or 

(4) Subsequent modification of the ruling 
would cause unusual delay or expense. 

(c) Procedure. Any request for interlocu-
tory review shall be filed by a party with the 
administrative law judge within ten days of 
his or her ruling and shall otherwise comply 
with § 308.23. Any party may file a response 
to a request for interlocutory review in ac-
cordance with § 308.23(d). Upon the expiration 
of the time for filing all responses, the ad-
ministrative law judge shall refer the matter 
to the Board of Directors for final disposi-
tion. 

(d) Suspension of proceeding. Neither a re-
quest for interlocutory review nor any dis-
position of such a request by the Board of Di-
rectors under this section suspends or stays 
the proceeding unless otherwise ordered by 
the administrative law judge or the Board of 
Directors. 

§ 308.29 Summary disposition. 
(a) In general. The administrative law 

judge shall recommend that the Board of Di-
rectors issue a final order granting a motion 

for summary disposition if the undisputed 
pleaded facts, admissions, affidavits, stipula-
tions, documentary evidence, matters as to 
which official notice may be taken, and any 
other evidentiary materials properly sub-
mitted in connection with a motion for sum-
mary disposition show that: 

(1) There is no genuine issue as to any ma-
terial fact; and 

(2) The moving party is entitled to a deci-
sion in its favor as a matter of law. 

(b) Filing of motions and responses. (1) Any 
party who believes that there is no genuine 
issue of material fact to be determined and 
that he or she is entitled to a decision as a 
matter of law may move at any time for 
summary disposition in its favor of all or 
any part of the proceeding. Any party, with-
in 20 days after service of such a motion, or 
within such time period as allowed by the 
administrative law judge, may file a re-
sponse to such motion. 

(2) A motion for summary disposition must 
be accompanied by a statement of the mate-
rial facts as to which the moving party con-
tends there is no genuine issue. Such motion 
must be supported by documentary evidence, 
which may take the form of admissions in 
pleadings, stipulations, depositions, inves-
tigatory depositions, transcripts, affidavits 
and any other evidentiary materials that the 
moving party contends support his or her po-
sition. The motion must also be accompanied 
by a brief containing the points and authori-
ties in support of the contention of the mov-
ing party. Any party opposing a motion for 
summary disposition must file a statement 
setting forth those material facts as to 
which he or she contends a genuine dispute 
exists. Such opposition must be supported by 
evidence of the same type as that submitted 
with the motion for summary disposition 
and a brief containing the points and au-
thorities in support of the contention that 
summary disposition would be inappropriate. 

(c) Hearing on motion. At the request of any 
party or on his or her own motion, the ad-
ministrative law judge may hear oral argu-
ment on the motion for summary disposi-
tion. 

(d) Decision on motion. Following receipt of 
a motion for summary disposition and all re-
sponses thereto, the administrative law 
judge shall determine whether the moving 
party is entitled to summary disposition. If 
the administrative law judge determines 
that summary disposition is warranted, the 
administrative law judge shall submit a rec-
ommended decision to that effect to the 
Board of Directors. If the administrative law 
judge finds that no party is entitled to sum-
mary disposition, he or she shall make a rul-
ing denying the motion. 

§ 308.30 Partial summary disposition. 
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If the administrative law judge determines 
that a party is entitled to summary disposi-
tion as to certain claims only, he or she shall 
defer submitting a recommended decision as 
to those claims. A hearing on the remaining 
issues must be ordered. Those claims for 
which the administrative law judge has de-
termined that summary disposition is war-
ranted will be addressed in the recommended 
decision filed at the conclusion of the hear-
ing. 

§ 308.31 Scheduling and prehearing con-
ferences. 

(a) Scheduling conference. Within 30 days of 
service of the notice or order commencing a 
proceeding or such other time as parties may 
agree, the administrative law judge shall di-
rect counsel for all parties to meet with him 
or her in person at a specified time and place 
prior to the hearing or to confer by tele-
phone for the purpose of scheduling the 
course and conduct of the proceeding. This 
meeting or telephone conference is called a 
‘‘scheduling conference.’’ The identification 
of potential witnesses, the time for and man-
ner of discovery, and the exchange of any 
prehearing materials including witness lists, 
statements of issues, stipulations, exhibits 
and any other materials may also be deter-
mined at the scheduling conference. 

(b) Prehearing conferences. The administra-
tive law judge may, in addition to the sched-
uling conference, on his or her own motion 
or at the request of any party, direct counsel 
for the parties to meet with him or her (in 
person or by telephone) at a prehearing con-
ference to address any or all of the following: 

(1) Simplification and clarification of the 
issues; 

(2) Stipulations, admissions of fact, and 
the contents, authenticity and admissibility 
into evidence of documents; 

(3) Matters of which official notice may be 
taken; 

(4) Limitation of the number of witnesses; 
(5) Summary disposition of any or all 

issues; 
(6) Resolution of discovery issues or dis-

putes; 
(7) Amendments to pleadings; and 
(8) Such other matters as may aid in the 

orderly disposition of the proceeding. 
(c) Transcript. The administrative law 

judge, in his or her discretion, may require 
that a scheduling or prehearing conference 
be recorded by a court reporter. A transcript 
of the conference and any materials filed, in-
cluding orders, becomes part of the record of 
the proceeding. A party may obtain a copy of 
the transcript at his or her expense. 

(d) Scheduling or prehearing orders. At or 
within a reasonable time following the con-
clusion of the scheduling conference or any 
prehearing conference, the administrative 
law judge shall serve on each party an order 

setting forth any agreements reached and 
any procedural determinations made. 

§ 308.32 Prehearing submissions. 
(a) Within the time set by the administra-

tive law judge, but in no case later than 14 
days before the start of the hearing, each 
party shall serve on every other party, his or 
her: 

(1) Prehearing statement; 
(2) Final list of witnesses to be called to 

testify at the hearing, including name and 
address of each witness and a short summary 
of the expected testimony of each witness; 

(3) List of the exhibits to be introduced at 
the hearing along with a copy of each ex-
hibit; and 

(4) Stipulations of fact, if any. 
(b) Effect of failure to comply. No witness 

may testify and no exhibits may be intro-
duced at the hearing if such witness or ex-
hibit is not listed in the prehearing submis-
sions pursuant to paragraph (a) of this sec-
tion, except for good cause shown. 

§ 308.33 Public hearings. 
(a) General rule. All hearings shall be open 

to the public, unless the FDIC, in its discre-
tion, determines that holding an open hear-
ing would be contrary to the public interest. 
Within 20 days of service of the notice or, in 
the case of change-in-control proceedings 
under section 7(j)(4) of the FDIA (12 U.S.C. 
1817(j)(4)), within 20 days from service of the 
hearing order, any respondent may file with 
the Administrative Officer a request for a 
private hearing, and any party may file a 
reply to such a request. A party must serve 
on the administrative law judge a copy of 
any request or reply the party files with the 
Administrative Officer. The form of, and pro-
cedure for, these requests and replies are 
governed by § 308.23. A party’s failure to file 
a request or a reply constitutes a waiver of 
any objections regarding whether the hear-
ing will be public or private. 

(b) Filing document under seal. Enforcement 
Counsel, in his or her discretion, may file 
any document or part of a document under 
seal if disclosure of the document would be 
contrary to the public interest. The adminis-
trative law judge shall take all appropriate 
steps to preserve the confidentiality of such 
documents or parts thereof, including clos-
ing portions of the hearing to the public. 

§ 308.34 Hearing subpoenas. 
(a) Issuance. (1) Upon application of a party 

showing general relevance and reasonable-
ness of scope of the testimony or other evi-
dence sought, the administrative law judge 
may issue a subpoena or a subpoena duces 
tecum requiring the attendance of a witness 
at the hearing or the production of documen-
tary or physical evidence at the hearing. The 
application for a hearing subpoena must also 
contain a proposed subpoena specifying the 
attendance of a witness or the production of 
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evidence from any state, territory, or posses-
sion of the United States, the District of Co-
lumbia, or as otherwise provided by law at 
any designated place where the hearing is 
being conducted. The party making the ap-
plication shall serve a copy of the applica-
tion and the proposed subpoena on every 
other party. 

(2) A party may apply for a hearing sub-
poena at any time before the commencement 
of a hearing. During a hearing, a party may 
make an application for a subpoena orally on 
the record before the administrative law 
judge. 

(3) The administrative law judge shall 
promptly issue any hearing subpoena re-
quested pursuant to this section. If the ad-
ministrative law judge determines that the 
application does not set forth a valid basis 
for the issuance of the subpoena, or that any 
of its terms are unreasonable, oppressive, ex-
cessive in scope, or unduly burdensome, he 
or she may refuse to issue the subpoena or 
may issue it in a modified form upon any 
conditions consistent with this subpart. 
Upon issuance by the administrative law 
judge, the party making the application 
shall serve the subpoena on the person 
named in the subpoena and on each party. 

(b) Motion to quash or modify. (1) Any per-
son to whom a hearing subpoena is directed 
or any party may file a motion to quash or 
modify the subpoena, accompanied by a 
statement of the basis for quashing or modi-
fying the subpoena. The movant must serve 
the motion on each party and on the person 
named in the subpoena. Any party may re-
spond to the motion within ten days of serv-
ice of the motion. 

(2) Any motion to quash or modify a hear-
ing subpoena must be filed prior to the time 
specified in the subpoena for compliance, but 
not more than ten days after the date of 
service of the subpoena upon the movant. 

(c) Enforcing subpoenas. If a subpoenaed 
person fails to comply with any subpoena 
issued pursuant to this section or any order 
of the administrative law judge which di-
rects compliance with all or any portion of a 
document subpoena, the subpoenaing party 
or any other aggrieved party may seek en-
forcement of the subpoena pursuant to 
§ 308.26(c). 

§ 308.35 Conduct of hearings. 
(a) General rules. (1) Hearings shall be con-

ducted so as to provide a fair and expeditious 
presentation of the relevant disputed issues. 
Each party has the right to present its case 
or defense by oral and documentary evidence 
and to conduct such cross examination as 
may be required for full disclosure of the 
facts. 

(2) Order of hearing. Enforcement Counsel 
shall present its case-in-chief first, unless 
otherwise ordered by the administrative law 
judge, or unless otherwise expressly specified 

by law or regulation. Enforcement Counsel 
shall be the first party to present an opening 
statement and a closing statement, and may 
make a rebuttal statement after the re-
spondent’s closing statement. If there are 
multiple respondents, respondents may agree 
among themselves as to their order of pres-
entation of their cases, but if they do not 
agree the administrative law judge shall fix 
the order. 

(3) Examination of witnesses. Only one coun-
sel for each party may conduct an examina-
tion of a witness, except that in the case of 
extensive direct examination, the adminis-
trative law judge may permit more than one 
counsel for the party presenting the witness 
to conduct the examination. A party may 
have one counsel conduct the direct exam-
ination and another counsel conduct re-di-
rect examination of a witness, or may have 
one counsel conduct the cross examination 
of a witness and another counsel conduct the 
re-cross examination of a witness. 

(4) Stipulations. Unless the administrative 
law judge directs otherwise, all stipulations 
of fact and law previously agreed upon by 
the parties, and all documents, the admissi-
bility of which have been previously stipu-
lated, will be admitted into evidence upon 
commencement of the hearing. 

(b) Transcript. The hearing must be re-
corded and transcribed. The reporter will 
make the transcript available to any party 
upon payment by that party to the reporter 
of the cost of the transcript. The administra-
tive law judge may order the record cor-
rected, either upon motion to correct, upon 
stipulation of the parties, or following notice 
to the parties upon the administrative law 
judge’s own motion. 

§ 308.36 Evidence. 
(a) Admissibility. (1) Except as is otherwise 

set forth in this section, relevant, material, 
and reliable evidence that is not unduly re-
petitive is admissible to the fullest extent 
authorized by the Administrative Procedure 
Act and other applicable law. 

(2) Evidence that would be admissible 
under the Federal Rules of Evidence is ad-
missible in a proceeding conducted pursuant 
to this subpart. 

(3) Evidence that would be inadmissible 
under the Federal Rules of Evidence may not 
be deemed or ruled to be inadmissible in a 
proceeding conducted pursuant to this sub-
part if such evidence is relevant, material, 
reliable and not unduly repetitive. 

(b) Official notice. (1) Official notice may be 
taken of any material fact which may be ju-
dicially noticed by a United States district 
court and any material information in the 
official public records of any Federal or state 
government agency. 

(2) All matters officially noticed by the ad-
ministrative law judge or Board of Directors 
shall appear on the record. 
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(3) If official notice is requested or taken 
of any material fact, the parties, upon time-
ly request, shall be afforded an opportunity 
to object. 

(c) Documents. (1) A duplicate copy of a 
document is admissible to the same extent 
as the original, unless a genuine issue is 
raised as to whether the copy is in some ma-
terial respect not a true and legible copy of 
the original. 

(2) Subject to the requirements of para-
graph (a) of this section, any document, in-
cluding a report of examination, supervisory 
activity, inspection or visitation, prepared 
by an appropriate Federal financial institu-
tion regulatory agency or state regulatory 
agency, is admissible either with or without 
a sponsoring witness. 

(3) Witnesses may use existing or newly 
created charts, exhibits, calendars, calcula-
tions, outlines or other graphic material to 
summarize, illustrate, or simplify the pres-
entation of testimony. Such materials may, 
subject to the administrative law judge’s dis-
cretion, be used with or without being ad-
mitted into evidence. 

(d) Objections. (1) Objections to the admissi-
bility of evidence must be timely made and 
rulings on all objections must appear on the 
record. 

(2) When an objection to a question or line 
of questioning propounded to a witness is 
sustained, the examining counsel may make 
a specific proffer on the record of what he or 
she expected to prove by the expected testi-
mony of the witness, either by representa-
tion of counsel or by direct interrogation of 
the witness. 

(3) The administrative law judge shall re-
tain rejected exhibits, adequately marked 
for identification, for the record, and trans-
mit such exhibits to the Board of Directors. 

(4) Failure to object to admission of evi-
dence or to any ruling constitutes a waiver 
of the objection. 

(e) Stipulations. The parties may stipulate 
as to any relevant matters of fact or the au-
thentication of any relevant documents. 
Such stipulations must be received in evi-
dence at a hearing, and are binding on the 
parties with respect to the matters therein 
stipulated. 

(f) Depositions of unavailable witnesses. (1) If 
a witness is unavailable to testify at a hear-
ing, and that witness has testified in a depo-
sition to which all parties in a proceeding 
had notice and an opportunity to partici-
pate, a party may offer as evidence all or any 
part of the transcript of the deposition, in-
cluding deposition exhibits, if any. 

(2) Such deposition transcript is admissible 
to the same extent that testimony would 
have been admissible had that person testi-
fied at the hearing, provided that if a witness 
refused to answer proper questions during 
the depositions, the administrative law judge 
may, on that basis, limit the admissibility of 

the deposition in any manner that justice re-
quires. 

(3) Only those portions of a deposition re-
ceived in evidence at the hearing constitute 
a part of the record. 

§ 308.37 Post-hearing filings. 
(a) Proposed findings and conclusions and 

supporting briefs. (1) Using the same method 
of service for each party, the administrative 
law judge shall serve notice upon each party, 
that the certified transcript, together with 
all hearing exhibits and exhibits introduced 
but not admitted into evidence at the hear-
ing, has been filed. Any party may file with 
the administrative law judge proposed find-
ings of fact, proposed conclusions of law, and 
a proposed order within 30 days following 
service of this notice by the administrative 
law judge or within such longer period as 
may be ordered by the administrative law 
judge. 

(2) Proposed findings and conclusions must 
be supported by citation to any relevant au-
thorities and by page references to any rel-
evant portions of the record. A post-hearing 
brief may be filed in support of proposed 
findings and conclusions, either as part of 
the same document or in a separate docu-
ment. Any party who fails to file timely with 
the administrative law judge any proposed 
finding or conclusion is deemed to have 
waived the right to raise in any subsequent 
filing or submission any issue not addressed 
in such party’s proposed finding or conclu-
sion. 

(b) Reply briefs. Reply briefs may be filed 
within 15 days after the date on which the 
parties’ proposed findings, conclusions, and 
order are due. Reply briefs must be strictly 
limited to responding to new matters, issues, 
or arguments raised in another party’s pa-
pers. A party who has not filed proposed 
findings of fact and conclusions of law or a 
post-hearing brief may not file a reply brief. 

(c) Simultaneous filing required. The admin-
istrative law judge shall not order the filing 
by any party of any brief or reply brief in ad-
vance of the other party’s filing of its brief. 

§ 308.38 Recommended decision and filing 
of record. 

(a) Filing of recommended decision and 
record. Within 45 days after expiration of the 
time allowed for filing reply briefs under 
§ 308.37(b), the administrative law judge shall 
file with and certify to the Administrative 
Officer, for decision, the record of the pro-
ceeding. The record must include the admin-
istrative law judge’s recommended decision, 
recommended findings of fact, recommended 
conclusions of law, and proposed order; all 
prehearing and hearing transcripts, exhibits, 
and rulings; and the motions, briefs, memo-
randa, and other supporting papers filed in 
connection with the hearing. The adminis-
trative law judge shall serve upon each party 
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the recommended decision, findings, conclu-
sions, and proposed order. 

(b) Filing of index. At the same time the ad-
ministrative law judge files with and cer-
tifies to the Administrative Officer for final 
determination the record of the proceeding, 
the administrative law judge shall furnish to 
the Administrative Officer a certified index 
of the entire record of the proceeding. The 
certified index shall include, at a minimum, 
an entry for each paper, document or motion 
filed with the administrative law judge in 
the proceeding, the date of the filing, and the 
identity of the filer. The certified index shall 
also include an exhibit index containing, at a 
minimum, an entry consisting of exhibit 
number and title or description for: Each ex-
hibit introduced and admitted into evidence 
at the hearing; each exhibit introduced but 
not admitted into evidence at the hearing; 
each exhibit introduced and admitted into 
evidence after the completion of the hearing; 
and each exhibit introduced but not admit-
ted into evidence after the completion of the 
hearing. 

§ 308.39 Exceptions to recommended deci-
sion. 

(a) Filing exceptions. Within 30 days after 
service of the recommended decision, find-
ings, conclusions, and proposed order under 
§ 308.38, a party may file with the Adminis-
trative Officer written exceptions to the ad-
ministrative law judge’s recommended deci-
sion, findings, conclusions, or proposed 
order, to the admission or exclusion of evi-
dence, or to the failure of the administrative 
law judge to make a ruling proposed by a 
party. A supporting brief may be filed at the 
time the exceptions are filed, either as part 
of the same document or in a separate docu-
ment. 

(b) Effect of failure to file or raise exceptions. 
(1) Failure of a party to file exceptions to 
those matters specified in paragraph (a) of 
this section within the time prescribed is 
deemed a waiver of objection thereto. 

(2) No exception need be considered by the 
Board of Directors if the party taking excep-
tion had an opportunity to raise the same 
objection, issue, or argument before the ad-
ministrative law judge and failed to do so. 

(c) Contents. (1) All exceptions and briefs in 
support of such exceptions must be confined 
to the particular matters in, or omissions 
from, the administrative law judge’s rec-
ommendations to which that party takes ex-
ception. 

(2) All exceptions and briefs in support of 
exceptions must set forth page or paragraph 
references to the specific parts of the admin-
istrative law judge’s recommendations to 
which exception is taken, the page or para-
graph references to those portions of the 
record relied upon to support each exception, 
and the legal authority relied upon to sup-
port each exception. 

§ 308.40 Review by Board of Directors. 
(a) Notice of submission to Board of Directors. 

When the Administrative Officer determines 
that the record in the proceeding is com-
plete, the Administrative Officer shall serve 
notice upon the parties that the proceeding 
has been submitted to the Board of Directors 
for final decision. 

(b) Oral argument before the Board of Direc-
tors. Upon the initiative of the Board of Di-
rectors or on the written request of any 
party filed with the Administrative Officer 
within the time for filing exceptions, the 
Board of Directors may order and hear oral 
argument on the recommended findings, con-
clusions, decision, and order of the adminis-
trative law judge. A written request by a 
party must show good cause for oral argu-
ment and state reasons why arguments can-
not be presented adequately in writing. A de-
nial of a request for oral argument may be 
set forth in the Board of Directors’ final de-
cision. Oral argument before the Board of Di-
rectors must be on the record. 

(c) Final decision. (1) Decisional employees 
may advise and assist the Board of Directors 
in the consideration and disposition of the 
case. The final decision of the Board of Di-
rectors will be based upon review of the en-
tire record of the proceeding, except that the 
Board of Directors may limit the issues to be 
reviewed to those findings and conclusions to 
which opposing arguments or exceptions 
have been filed by the parties. 

(2) The Board of Directors shall render a 
final decision within 90 days after notifica-
tion of the parties that the case has been 
submitted for final decision, or 90 days after 
oral argument, whichever is later, unless the 
Board of Directors orders that the action or 
any aspect thereof be remanded to the ad-
ministrative law judge for further pro-
ceedings. Copies of the final decision and 
order of the Board of Directors shall be 
served upon each party to the proceeding, 
upon other persons required by statute, and, 
if directed by the Board of Directors or re-
quired by statute, upon any appropriate 
state or Federal supervisory authority. 

§ 308.41 Stays pending judicial review. 
The commencement of proceedings for ju-

dicial review of a final decision and order of 
the FDIC may not, unless specifically or-
dered by the Board of Directors or a review-
ing court, operate as a stay of any order 
issued by the FDIC. The Board of Directors 
may, in its discretion, and on such terms as 
it finds just, stay the effectiveness of all or 
any part of its order pending a final decision 
on a petition for review of that order. 

Subpart B—General Rules of Procedure 

§ 308.101 Scope of Local Rules. 
(a) Subparts B and C of the Local Rules 

prescribe rules of practice and procedure to 
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be followed in the administrative enforce-
ment proceedings initiated by the FDIC as 
set forth in § 308.1 of the Uniform Rules. 

(b) Except as otherwise specifically pro-
vided, the Uniform Rules and subpart B of 
the Local Rules shall not apply to subparts D 
through T of the Local Rules. 

(c) Subpart C of the Local Rules shall 
apply to any administrative proceeding initi-
ated by the FDIC. 

(d) Subparts A, B, and C of this part pre-
scribe the rules of practice and procedure to 
applicable to adjudicatory proceedings as to 
which hearings on the record are provided 
for by the assessment of civil money pen-
alties by the FDIC against institutions, in-
stitution-affiliated parties, and certain other 
persons for which it is the appropriate regu-
latory agency for any violation of section 
15(c)(4) of the Exchange Act (15 U.S.C. 
78o(c)(4)). 

§ 308.102 Authority of Board of Directors 
and Administrative Officer. 

(a) The Board of Directors. (1) The Board of 
Directors may, at any time during the pend-
ency of a proceeding, perform, direct the per-
formance of, or waive performance of, any 
act which could be done or ordered by the 
Administrative Officer. 

(2) Nothing contained in this part shall be 
construed to limit the power of the Board of 
Directors granted by applicable statutes or 
regulations. 

(b) The Administrative Officer. (1) When no 
administrative law judge has jurisdiction 
over a proceeding, the Administrative Offi-
cer may act in place of, and with the same 
authority as, an administrative law judge, 
except that the Administrative Officer may 
not hear a case on the merits or make a rec-
ommended decision on the merits to the 
Board of Directors. 

(2) Pursuant to authority delegated by the 
Board of Directors, the Administrative Offi-
cer and Assistant Administrative Officer, 
upon the advice and recommendation of the 
Deputy General Counsel for Litigation or, in 
his absence, the Assistant General Counsel 
for General Litigation, may issue rulings in 
proceedings under sections 7(j), 8, 18(j), 19, 32 
and 38 of the FDIA (12 U.S.C. 1817(j), 1818, 
1828(j), 1829, 1831i and 1831o) concerning: 

(i) Denials of requests for private hearing; 
(ii) Interlocutory appeals; 
(iii) Stays pending judicial review; 
(iv) Reopenings of the record and/or re-

mands of the record to the ALJ; 
(v) Supplementation of the evidence in the 

record; 
(vi) All remands from the courts of appeals 

not involving substantive issues; 
(vii) Extensions of stays of orders termi-

nating deposit insurance; and 
(viii) All matters, including final decisions, 

in proceedings under section 8(g) of the FDIA 
(12 U.S.C. 1818(g)). 

§ 308.103 Appointment of administrative 
law judge. 

(a) Appointment. Unless otherwise directed 
by the Board of Directors or as otherwise 
provided in the Local Rules, a hearing within 
the scope of this part 308 shall be held before 
an administrative law judge of the Office of 
Financial Institution Adjudication 
(‘‘OFIA’’). 

(b) Procedures. (1) The Enforcement Coun-
sel shall promptly after issuance of the no-
tice file the matter with the Office of Finan-
cial Institution Adjudication (‘‘OFIA’’) 
which shall secure the appointment of an ad-
ministrative law judge to hear the pro-
ceeding. 

(2) OFIA shall advise the parties, in writ-
ing, that an administrative law judge has 
been appointed. 

§ 308.104 Filings with the Board of Direc-
tors. 

(a) General rule. All materials required to 
be filed with or referred to the Board of Di-
rectors in any proceedings under this part 
shall be filed with the Administrative Offi-
cer, Federal Deposit Insurance Corporation, 
550 17th Street NW, Washington, DC 20429. 

(b) Scope. Filings to be made with the Ad-
ministrative Officer include pleadings and 
motions filed during the proceeding; the 
record filed by the administrative law judge 
after the issuance of a recommended deci-
sion; the recommended decision filed by the 
administrative law judge following a motion 
for summary disposition; referrals by the ad-
ministrative law judge of motions for inter-
locutory review; motions and responses to 
motions filed by the parties after the record 
has been certified to the Board of Directors; 
exceptions and requests for oral argument; 
and any other papers required to be filed 
with the Board of Directors under this part. 

§ 308.105 Custodian of the record. 
The Administrative Officer is the official 

custodian of the record when no administra-
tive law judge has jurisdiction over the pro-
ceeding. As the official custodian, the Ad-
ministrative Officer shall maintain the offi-
cial record of all papers filed in each pro-
ceeding. 

§ 308.106 Written testimony in lieu of oral 
hearing. 

(a) General rule. (1) At any time more than 
fifteen days before the hearing is to com-
mence, on the motion of any party or on his 
or her own motion, the administrative law 
judge may order that the parties present 
part or all of their case-in-chief and, if or-
dered, their rebuttal, in the form of exhibits 
and written statements sworn to by the wit-
ness offering such statements as evidence, 
provided that if any party objects, the ad-
ministrative law judge shall not require such 
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a format if that format would violate the ob-
jecting party’s right under the Administra-
tive Procedure Act, or other applicable law, 
or would otherwise unfairly prejudice that 
party. 

(2) Any such order shall provide that each 
party shall, upon request, have the same 
right of oral cross-examination (or redirect 
examination) as would exist had the witness 
testified orally rather than through a writ-
ten statement. Such order shall also provide 
that any party has a right to call any hostile 
witness or adverse party to testify orally. 

(b) Scheduling of submission of written testi-
mony. (1) If written direct testimony and ex-
hibits are ordered under paragraph (a) of this 
section, the administrative law judge shall 
require that it be filed within the time pe-
riod for commencement of the hearing, and 
the hearing shall be deemed to have com-
menced on the day such testimony is due. 

(2) Absent good cause shown, written re-
buttal, if any, shall be submitted and the 
oral portion of the hearing begun within 30 
days of the date set for filing written direct 
testimony. 

(3) The administrative law judge shall di-
rect, unless good cause requires otherwise, 
that— 

(i) All parties shall simultaneously file any 
exhibits and written direct testimony re-
quired under paragraph (b)(1) of this section; 
and 

(ii) All parties shall simultaneously file 
any exhibits and written rebuttal required 
under paragraph (b)(2) of this section. 

(c) Failure to comply with order to file written 
testimony. (1) The failure of any party to 
comply with an order to file written testi-
mony or exhibits at the time and in the man-
ner required under this section shall be 
deemed a waiver of that party’s right to 
present any evidence, except testimony of a 
previously identified adverse party or hostile 
witness. Failure to file written testimony or 
exhibits is, however, not a waiver of that 
party’s right of cross-examination or a waiv-
er of the right to present rebuttal evidence 
that was not required to be submitted in 
written form. 

(2) Late filings of papers under this section 
may be allowed and accepted only upon good 
cause shown. 

§ 308.107 Document discovery. 
(a) Parties to proceedings set forth at 

§ 308.1 of the Uniform Rules and as provided 
in the Local Rules may obtain discovery 
only through the production of documents. 
No other form of discovery shall be allowed. 

(b) Any questioning at a deposition of a 
person producing documents pursuant to a 
document subpoena shall be strictly limited 
to the identification of documents produced 
by that person and a reasonable examination 
to determine whether the subpoenaed person 

made an adequate search for, and has pro-
duced, all subpoenaed documents. 

[88 FR 89949, Dec. 28, 2023] 

PART 309—DISCLOSURE OF 
INFORMATION 

Sec. 
309.1 Purpose and scope. 
309.2 Definitions. 
309.3 Federal Register publication. 
309.4 Publicly available records. 
309.5 Procedures for requesting records. 
309.6 Disclosure of exempt records. 
309.7 Service of process. 

AUTHORITY: 5 U.S.C. 552; 12 U.S.C. 1819 
‘‘Seventh’’ and ‘‘Tenth.’’ 

SOURCE: 60 FR 61465, Nov. 30, 1995, unless 
otherwise noted. 

§ 309.1 Purpose and scope. 
This part sets forth the basic policies 

of the Federal Deposit Insurance Cor-
poration regarding information it 
maintains and the procedures for ob-
taining access to such information, in-
cluding disclosure of information 
transferred to Federal Deposit Insur-
ance Corporation from the Office of 
Thrift Supervision pursuant to section 
312 and 323 of the Dodd-Frank Wall 
Street Reform and Consumer Protec-
tion Act, Public Law 111–203. Section 
309.2 sets forth definitions applicable to 
this part 309. Section 309.3 describes 
the types of information and docu-
ments typically published in the FED-
ERAL REGISTER. Section 309.4 explains 
how to access public records main-
tained on the Federal Deposit Insur-
ance Corporation’s World Wide Web 
page and in the Federal Deposit Insur-
ance Corporation’s Public Information 
Center or ‘‘PIC,’’ and describes the cat-
egories of records generally found 
there. Section 309.5 implements the 
Freedom of Information Act (5 U.S.C. 
552). Section 309.6 authorizes the dis-
cretionary disclosure of exempt records 
under certain limited circumstances. 
Section 309.7 outlines procedures for 
serving a subpoena or other legal proc-
ess to obtain information maintained 
by the FDIC. 

[76 FR 35965, June 21, 2011] 

§ 309.2 Definitions. 
For purposes of this part: 
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