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(b) Effect of failure to comply. No wit-
ness may testify and no exhibits may 
be introduced at the hearing if such 
witness or exhibit is not listed in the 
prehearing submissions pursuant to 
paragraph (a) of this section, except for 
good cause shown. 

§ 263.33 Public hearings. 
(a) General rule. All hearings must be 

open to the public, unless the Board, in 
the Board’s discretion, determines that 
holding an open hearing would be con-
trary to the public interest. Within 20 
days of service of the notice or, in the 
case of change-in-control proceedings 
under section 7(j)(4) of the FDIA (12 
U.S.C. 1817(j)(4)), within 20 days from 
service of the hearing order, any re-
spondent may file with the Board a re-
quest for a private hearing, and any 
party may file a reply to such a re-
quest. A party must serve on the ALJ 
a copy of any request or reply the 
party files with the Board. The form of, 
and procedure for, these requests and 
replies are governed by § 263.23. A par-
ty’s failure to file a request or a reply 
constitutes a waiver of any objections 
regarding whether the hearing will be 
public or private. 

(b) Filing document under seal. En-
forcement Counsel, in Enforcement 
Counsel’s discretion, may file any doc-
ument or part of a document under seal 
if disclosure of the document would be 
contrary to the public interest. The 
ALJ will take all appropriate steps to 
preserve the confidentiality of such 
documents or parts thereof, including 
closing portions of the hearing to the 
public. 

§ 263.34 Hearing subpoenas. 
(a) Issuance. (1) Upon application of a 

party showing general relevance and 
reasonableness of scope of the testi-
mony or other evidence sought, the 
ALJ may issue a subpoena or a sub-
poena duces tecum requiring the attend-
ance of a witness at the hearing or the 
production of documentary or physical 
evidence at the hearing. The applica-
tion for a hearing subpoena must also 
contain a proposed subpoena specifying 
the attendance of a witness or the pro-
duction of evidence from any state, ter-
ritory, or possession of the United 
States, the District of Columbia, or as 

otherwise provided by law at any des-
ignated place where the hearing is 
being conducted. The party making the 
application must serve a copy of the 
application and the proposed subpoena 
on every other party. 

(2) A party may apply for a hearing 
subpoena at any time before the com-
mencement of a hearing. During a 
hearing, a party may make an applica-
tion for a subpoena orally on the 
record before the ALJ. 

(3) The ALJ will promptly issue any 
hearing subpoena requested pursuant 
to this section. If the ALJ determines 
that the application does not set forth 
a valid basis for the issuance of the 
subpoena, or that any of its terms are 
unreasonable, oppressive, excessive in 
scope, or unduly burdensome, the ALJ 
may refuse to issue the subpoena or 
may issue it in a modified form upon 
any conditions consistent with this 
subpart. Upon issuance by the ALJ, the 
party making the application must 
serve the subpoena on the person 
named in the subpoena and on each 
party. 

(b) Motion to quash or modify. (1) Any 
person to whom a hearing subpoena is 
directed or any party may file a mo-
tion to quash or modify the subpoena, 
accompanied by a statement of the 
basis for quashing or modifying the 
subpoena. The movant must serve the 
motion on each party and on the per-
son named in the subpoena. Any party 
may respond to the motion within ten 
days of service of the motion. 

(2) Any motion to quash or modify a 
hearing subpoena must be filed prior to 
the time specified in the subpoena for 
compliance but not more than ten days 
after the date of service of the sub-
poena upon the movant. 

(c) Enforcing subpoenas. If a subpoe-
naed person fails to comply with any 
subpoena issued pursuant to this sec-
tion or any order of the ALJ which di-
rects compliance with all or any por-
tion of a document subpoena, the sub-
poenaing party or any other aggrieved 
party may seek enforcement of the 
subpoena pursuant to § 263.26(c). 

§ 263.35 Conduct of hearings. 

(a) General rules. (1) Conduct of hear-
ings. Hearings must be conducted so as 
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to provide a fair and expeditious pres-
entation of the relevant disputed 
issues. Each party has the right to 
present its case or defense by oral and 
documentary evidence and to conduct 
such cross examination as may be re-
quired for full disclosure of the facts. 

(2) Order of hearing. Enforcement 
Counsel will present its case-in-chief 
first, unless otherwise ordered by the 
ALJ, or unless otherwise expressly 
specified by law or regulation. Enforce-
ment Counsel will be the first party to 
present an opening statement and a 
closing statement and may make a re-
buttal statement after the respondent’s 
closing statement. If there are mul-
tiple respondents, respondents may 
agree among themselves as to their 
order of presentation of their cases, but 
if they do not agree, the ALJ will fix 
the order. 

(3) Examination of witnesses. Only one 
counsel for each party may conduct an 
examination of a witness, except that 
in the case of extensive direct exam-
ination, the ALJ may permit more 
than one counsel for the party pre-
senting the witness to conduct the ex-
amination. A party may have one 
counsel conduct the direct examina-
tion and another counsel conduct re-di-
rect examination of a witness, or may 
have one counsel conduct the cross ex-
amination of a witness and another 
counsel conduct the re-cross examina-
tion of a witness. 

(4) Stipulations. Unless the ALJ di-
rects otherwise, all stipulations of fact 
and law previously agreed upon by the 
parties, and all documents, the admis-
sibility of which have been previously 
stipulated, will be admitted into evi-
dence upon commencement of the hear-
ing. 

(b) Transcript. The hearing must be 
recorded and transcribed. The reporter 
will make the transcript available to 
any party upon payment by that party 
to the reporter of the cost of the tran-
script. The ALJ may order the record 
corrected, either upon motion to cor-
rect, upon stipulation of the parties, or 
following notice to the parties upon 
the ALJ’s own motion. 

(c) Electronic presentation. Based on 
the circumstances of each hearing, the 
ALJ may direct the use of, or any 
party may use, an electronic presen-

tation during the hearing. If the ALJ 
requires an electronic presentation 
during the hearing, each party will be 
responsible for their own presentation 
and related costs, unless the parties 
agree to another manner in which to 
allocate presentation responsibilities 
and costs. 

§ 263.36 Evidence. 

(a) Admissibility. (1) Except as is oth-
erwise set forth in this section, rel-
evant, material, and reliable evidence 
that is not unduly repetitive is admis-
sible to the fullest extent authorized 
by the Administrative Procedure Act 
and other applicable law. 

(2) Evidence that would be admissible 
under the Federal Rules of Evidence is 
admissible in a proceeding conducted 
pursuant to this subpart. 

(3) Evidence that would be inadmis-
sible under the Federal Rules of Evi-
dence may not be deemed or ruled to be 
inadmissible in a proceeding conducted 
pursuant to this subpart if such evi-
dence is relevant, material, reliable, 
and not unduly repetitive. 

(b) Official notice. (1) Official notice 
may be taken of any material fact 
which may be judicially noticed by a 
United States district court and any 
material information in the official 
public records of any Federal or State 
government agency. 

(2) All matters officially noticed by 
the ALJ or the Board must appear on 
the record. 

(3) If official notice is requested or 
taken of any material fact, the parties, 
upon timely request, must be afforded 
an opportunity to object. 

(c) Documents. (1) A duplicate copy of 
a document is admissible to the same 
extent as the original, unless a genuine 
issue is raised as to whether the copy is 
in some material respect not a true and 
legible copy of the original. 

(2) Subject to the requirements of 
paragraph (a) of this section, any docu-
ment, including a report of examina-
tion, supervisory activity, inspection, 
or visitation, prepared by an appro-
priate Federal financial institutions 
regulatory agency or by a State regu-
latory agency, is admissible either 
with or without a sponsoring witness. 
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