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DIFFERENCE BETWEEN SUPERVISORY GUIDANCE
AND LAWS OR REGULATIONS

The Board issues various types of super-
visory guidance, including interagency
statements, advisories, letters, policy state-
ments, questions and answers, and fre-
quently asked questions, to its supervised in-
stitutions. A law or regulation has the force
and effect of law.! Unlike a law or regula-
tion, supervisory guidance does not have the
force and effect of law, and the Board does
not take enforcement actions based on su-
pervisory guidance. Rather, supervisory
guidance outlines the Board’s supervisory
expectations or priorities and articulates the
Board’s general views regarding appropriate
practices for a given subject area. Super-
visory guidance often provides examples of
practices that the Board generally considers
consistent with safety-and-soundness stand-
ards or other applicable laws and regula-
tions, including those designed to protect
consumers. Supervised institutions at times
request supervisory guidance, and such guid-
ance is important to provide insight to in-
dustry, as well as supervisory staff, in a
transparent way that helps to ensure con-
sistency in the supervisory approach.

ONGOING EFFORTS T0 CLARIFY THE ROLE OF
SUPERVISORY GUIDANCE

The Board is clarifying the following poli-
cies and practices related to supervisory
guidance:

e The Board intends to limit the use of nu-
merical thresholds or other ‘‘bright-lines’ in
describing expectations in supervisory guid-
ance. Where numerical thresholds are used,
the Board intends to clarify that the thresh-
olds are exemplary only and not suggestive
of requirements. The Board will continue to
use numerical thresholds to tailor, and oth-
erwise make clear, the applicability of super-
visory guidance or programs to supervised
institutions, and as required by statute.

e Examiners will not criticize (through the
issuance of matters requiring attention), a
supervised financial institution for, and the
Board will not issue an enforcement action
on the basis of, a ‘‘violation” of or ‘‘non-
compliance’ with supervisory guidance. In
some situations, examiners may reference
(including in writing) supervisory guidance
to provide examples of safe and sound con-
duct, appropriate consumer protection and
risk management practices, and other ac-
tions for addressing compliance with laws or
regulations.

1Government agencies issue regulations

that generally have the force and effect of
law. Such regulations generally take effect
only after the agency proposes the regula-
tion to the public and responds to comments
on the proposal in a final rulemaking docu-
ment.
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e Supervisory criticisms should continue
to be specific as to practices, operations, fi-
nancial conditions, or other matters that
could have a negative effect on the safety
and soundness of the financial institution,
could cause consumer harm, or could cause
violations of laws, regulations, final agency
orders, or other legally enforceable condi-
tions.

e The Board has at times sought, and may
continue to seek, public comment on super-
visory guidance. Seeking public comment on
supervisory guidance does not mean that the
guidance is intended to be a regulation or
have the force and effect of law. The com-
ment process helps the Board to improve its
understanding of an issue, to gather informa-
tion on institutions’ risk management prac-
tices, or to seek ways to achieve a super-
visory objective most effectively and with
the least burden on institutions.

e The Board will aim to reduce the
issuance of multiple supervisory guidance
documents on the same topic and will gen-
erally limit such multiple issuances going
forward.

e The Board will continue efforts to make
the role of supervisory guidance clear in
communications to examiners and to super-
vised financial institutions and encourage
supervised institutions with questions about
this statement or any applicable supervisory
guidance to discuss the questions with their
appropriate agency contact.

[86 FR 18179, Apr. 8, 2021]
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§263.1 Scope.

This subpart prescribes Uniform
Rules of practice and procedure appli-
cable to adjudicatory proceedings re-
quired to be conducted on the record

§263.1

after opportunity for a hearing under
the following statutory provisions:

(a) Cease-and-desist proceedings
under section 8(b) of the Federal De-
posit Insurance Act (“FDIA”) (12
U.S.C. 1818(b));

(b) Removal and prohibition pro-
ceedings under section 8(e) of the FDIA
(12 U.S.C. 1818(e));

(c) Change-in-control proceedings
under section 7(j)(4) of the FDIA (12
U.S.C. 1817(j)(4)) to determine whether
the Board of Governors of the Federal
Reserve System (‘‘Board’) should issue
an order to approve or disapprove a
person’s proposed acquisition of a state
member bank, bank holding company,
or savings and loan holding company;

(@) Proceedings under section
15C(c)(2) of the Securities Exchange
Act of 1934 (‘‘Exchange Act’’) (15 U.S.C.
780-5), to impose sanctions upon any
government securities broker or dealer
or upon any person associated or seek-
ing to become associated with a gov-
ernment securities broker or dealer for
which the Board is the appropriate
agency;

(e) Assessment of civil money pen-
alties by the Board against institu-
tions, institution-affiliated parties,
and certain other persons for which the
Board is the appropriate agency for
any violation of:

(1) Any provision of the Bank Hold-
ing Company Act of 1956, as amended
(““BHC Act”), or any order or regula-
tion issued thereunder, pursuant to 12
U.S.C. 1847(b) and (d);

(2) Sections 19, 22, 23, 23A and 23B of
the Federal Reserve Act (‘““FRA”), or
any regulation or order issued there-
under and certain unsafe or unsound
practices or breaches of fiduciary duty,
pursuant to 12 U.S.C. 504 and 505;

(3) Section 9 of the FRA pursuant to
12 U.S.C. 324;

(4) Section 106(b) of the Bank Holding
Company Act Amendments of 1970 and
certain unsafe or unsound practices or
breaches of fiduciary duty, pursuant to
12 U.S.C. 1972(2)(F);

(56) Any provision of the Change in
Bank Control Act of 1978, as amended,
or any regulation or order issued there-
under and certain unsafe or unsound
practices or breaches of fiduciary duty,
pursuant to 12 U.S.C. 1817(j)(16);
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(6) Any provision of the International
Lending Supervision Act of 1983
(“ILSA”) or any rule, regulation or
order issued thereunder, pursuant to 12
U.S.C. 3909;

(7) Any provision of the International
Banking Act of 1978 (‘““IBA’’) or any
rule, regulation or order issued there-
under, pursuant to 12 U.S.C. 3108;

(8) Certain provisions of the Ex-
change Act, pursuant to section 21B of
the Exchange Act (15 U.S.C. 78u-2);

(9) Section 1120 of the Financial In-
stitutions Reform, Recovery, and En-
forcement Act of 1989 (12 U.S.C. 3349),
or any order or regulation issued there-
under;

(10) The terms of any final or tem-
porary order issued under section 8 of
the FDIA or of any written agreement
executed by the Board or the former
Office of Thrift Supervision (‘‘OTS”’),
the terms of any condition imposed in
writing by the Board or the former
OTS in connection with the grant of an
application or request, and certain un-
safe or unsound practices or breaches
of fiduciary duty or law or regulation
pursuant to 12 U.S.C. 1818(i)(2);

(11) Any provision of law referenced
in section 102(f) of the Flood Disaster
Protection Act of 1973 (42 U.S.C.
4012a(f)) or any order or regulation
issued thereunder;

(12) Any provision of law referenced
in 31 U.S.C. 5321 or any order or regula-
tion issued thereunder;

(13) Section 5 of the Home Owners’
Loan Act (‘“HOLA”) or any regulation
or order issued thereunder, pursuant to
12 U.S.C. 1464(d), (s) and (v);

(14) Section 9 of the HOLA or any
regulation or order issued thereunder,
pursuant to 12 U.S.C. 1467(d); and

(15) Section 10 of the HOLA, pursuant
to 12 U.S.C. 1467a(i) and (r);

(f) Remedial action under section
102(g) of the Flood Disaster Protection
Act of 1973 (42 U.S.C. 4012a(g));

(g) Removal, prohibition, and civil
monetary penalty proceedings under
section 10(k) of the FDIA (12 U.S.C.
1820(k)) for violations of the post-em-
ployment restrictions imposed by that
section; and

(h) This subpart also applies to all
other adjudications required by statute
to be determined on the record after
opportunity for an agency hearing, un-

12 CFR Ch. Il (1-1-25 Edition)

less otherwise specifically provided for
in the Local Rules (see §263.3(1)).

§263.2

For purposes of this subpart:

(a) Any term in the singular includes
the plural, and the plural includes the
singular, if such use would be appro-
priate;

(b) The term counsel includes a non-
attorney representative; and

(c) Unless the context requires other-
wise, a party’s counsel of record, if
any, may, on behalf of that party, take
any action required to be taken by the
party.

§263.3 Definitions.

For purposes of this subpart, unless
explicitly stated to the contrary:

(a) Administrative law judge (ALJ)
means one who presides at an adminis-
trative hearing under authority set
forth at 5 U.S.C. 556.

(b) Adjudicatory proceeding means a
proceeding conducted pursuant to
these rules and leading to the formula-
tion of a final order other than a regu-
lation.

(c) Decisional employee means any
member of the Board’s or ALJ’s staff
who has not engaged in an investiga-
tive or prosecutorial role in a pro-
ceeding and who may assist the Agency
or the ALJ, respectively, in preparing
orders, recommended decisions, deci-
sions, and other documents under the
Uniform Rules.

(d) Electronic signature means elec-
tronically affixing the equivalent of a
signature to an electronic document
filed or transmitted electronically.

(e) Enforcement Counsel means any in-
dividual who files a notice of appear-
ance as counsel on behalf of the Board
in an adjudicatory proceeding.

(f) Final order means an order issued
by the Board with or without the con-
sent of the affected institution or the
institution-affiliated party, that has
become final, without regard to the
pendency of any petition for reconsid-
eration or review.

(g) Institution includes:

(1) Any bank as that term is defined
in section 3(a) of the FDIA (12 U.S.C.
1813(a));

(2) Any bank holding company or any
subsidiary (other than a bank) of a

Rules of construction.
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bank holding company as those terms
are defined in the BHC Act (12 U.S.C.
1841 et seq.);

(3) Any organization organized and
operated under section 25A of the FRA
(12 U.S.C. 611 et seq.) or operating under
section 25 of the FRA (12 U.S.C. 601 et
seq.);

(4) Any foreign bank or company to
which section 8 of the IBA (12 U.S.C.
3106), applies or any subsidiary (other
than a bank) thereof;

(6) Any branch or agency as those
terms are defined in section 1(b) of the
IBA (12 U.S.C. 3101(1), (3), (5), (6)):

(6) Any savings and loan holding
company or any subsidiary (other than
a depository institution) of a savings
and loan holding company as those
terms are defined in the HOLA (12
U.S.C. 1461 et seq.);

(7) Any U.S. or foreign nonbank fi-
nancial company that the Financial
Stability Oversight Council (‘‘FSOC”)
requires the Board to supervise under
section 113 of the Dodd-Frank Act (12
U.S.C. 5323(a)(1), (b)(1)), or any sub-
sidiary (other than a bank) thereof;

(8) Any financial market utility or fi-
nancial institution conducting pay-
ment, clearing, or settlement activities
that FSOC designates as systemati-
cally important under section 804 of
the Dodd-Frank Act (12 U.S.C. 5463);
and

(9) Any other entity subject to the
supervision of the Board.

(h) Institution-affiliated party means
any institution-affiliated party as that
term is defined in section 3(u) of the
FDIA (12 U.S.C. 1813(u)).

(1) Local Rules means those rules pro-
mulgated by the Board in this part
other than this subpart.

(j) OFIA means the Office of Finan-
cial Institution Adjudication, the exec-
utive body charged with overseeing the
administration of administrative en-
forcement proceedings for the Board,
the Office of Comptroller of the Cur-
rency (‘‘OCC”’), the Federal Deposit In-
surance Corporation (‘“‘FDIC’’), and the
National Credit Union Administration
(“NCUA”).

(k) Party means the Board and any
person named as a party in any notice.

(1) Person means an individual, sole
proprietor, partnership, corporation,
unincorporated association, trust, joint

§263.5

venture, pool, syndicate, agency, or
other entity or organization, including
an institution as defined in paragraph
(g) of this section.

(m) Respondent means any party
other than the Board.

(n) Uniform Rules means those rules
in this subpart A that are common to
the Board, the OCC, the FDIC, and the
NCUA.

(o) Violation means any violation as
that term is defined in section 3(v) of
the FDIA (12 U.S.C. 1813(v)).

§263.4 Authority of the Board.

The Board may, at any time during
the pendency of a proceeding, perform,
direct the performance of, or waive per-
formance of, any act which could be
done or ordered by the ALJ.

§263.5 Authority of the administrative
law judge (“ALJ”).

(a) General rule. All proceedings gov-
erned by this part must be conducted
in accordance with the provisions of 5
U.S.C. chapter 5. The ALJ has all pow-
ers necessary to conduct a proceeding
in a fair and impartial manner and to
avoid unnecessary delay.

(b) Powers. The ALJ has all powers
necessary to conduct the proceeding in
accordance with paragraph (a) of this
section, including the following pow-
ers:

(1) To administer oaths and affirma-
tions;

(2) To issue subpoenas, subpoenas
duces tecum, protective orders, and
other orders, as authorized by this
part, and to quash or modify any such
subpoenas and orders;

(3) To receive relevant evidence and
to rule upon the admission of evidence
and offers of proof;

(4) To take or cause depositions to be
taken as authorized by this subpart;

(6) To regulate the course of the
hearing and the conduct of the parties
and their counsel;

(6) To hold scheduling and/or pre-
hearing conferences as set forth in
§263.31;

(7) To consider and rule upon all pro-
cedural and other motions appropriate
in an adjudicatory proceeding, pro-
vided that only the Board has the
power to grant any motion to dismiss
the proceeding or to decide any other
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motion that results in a final deter-
mination of the merits of the pro-
ceeding;

(8) To prepare and present to the
Board a recommended decision as pro-
vided in this section;

(9) To recuse oneself by motion made
by a party or on the ALJ’s own motion;

(10) To establish time, place and
manner limitations on the attendance
of the public and the media for any
public hearing; and

(11) To do all other things necessary
and appropriate to discharge the duties
of an ALJ.

§263.6 Appearance and practice in ad-
judicatory proceedings.

(a) Appearance before the Board or an
ALJ—(1) By attorneys. Any member in
good standing of the bar of the highest
court of any state, commonwealth, pos-
session, territory of the United States,
or the District of Columbia may rep-
resent others before the Board if such
attorney is not currently suspended or
debarred from practice before the
Board.

(2) By non-attorneys. An individual
may appear on the individual’s own be-
half.

(3) Notice of appearance. (i) Any indi-
vidual acting on the individual’s own
behalf or as counsel on behalf of a
party, including the Board, must file a
notice of appearance with OFIA at or
before the time that the individual sub-
mits papers or otherwise appears on be-
half of a party in the adjudicatory pro-
ceeding. The notice of appearance must
include:

(A) A written declaration that the in-
dividual is currently qualified as pro-
vided in paragraph (a)(1) or (2) of this
section and is authorized to represent
the particular party; and

(B) A written acknowledgement that
the individual has reviewed and will
comply with the Uniform Rules and
Local Rules in subpart B of this part.

(ii) By filing a notice of appearance
on behalf of a party in an adjudicatory
proceeding, the counsel agrees and rep-
resents that the counsel is authorized
to accept service on behalf of the rep-
resented party and that, in the event of
withdrawal from representation, the
counsel will, if required by the ALJ,
continue to accept service until new

12 CFR Ch. Il (1-1-25 Edition)

counsel has filed a notice of appearance
or until the represented party indicates
that the party will proceed on a pro se
basis.

(b) Sanctions. Dilatory, obstruc-
tionist, egregious, contemptuous, or
contumacious conduct at any phase of
any adjudicatory proceeding may be
grounds for exclusion or suspension of
counsel from the proceeding.

§263.7 Good faith certification.

(a) General requirement. Every filing
or submission of record following the
issuance of a notice must be signed by
at least one counsel of record in the
counsel’s individual name and must
state that counsel’s mailing address,
electronic mail address, and telephone
number. A party who acts as the par-
ty’s own counsel must sign that per-
son’s individual name and state that
person’s mailing address, electronic
mail address, and telephone number on
every filing or submission of record.
Electronic signatures may be used to
satisfy the signature requirements of
this section.

(b) Effect of signature. (1) The signa-
ture of counsel or a party will con-
stitute a certification: the counsel or
party has read the filing or submission
of record; to the best of the counsel’s
or party’s knowledge, information, and
belief formed after reasonable inquiry,
the filing or submission of record is
well-grounded in fact and is warranted
by existing law or a good faith argu-
ment for the extension, modification,
or reversal of existing law; and the fil-
ing or submission of record is not made
for any improper purpose, such as to
harass or to cause unnecessary delay or
needless increase in the cost of litiga-
tion.

(2) If a filing or submission of record
is not signed, the ALJ will strike the
filing or submission of record, unless it
is signed promptly after the omission
is called to the attention of the pleader
or movant.

(c) Effect of making oral motion or ar-
gument. The act of making any oral
motion or oral argument by any coun-
sel or party constitutes a certification
that to the best of the counsel’s or par-
ty’s knowledge, information, and belief
formed after reasonable inquiry, the
counsel’s or party’s statements are
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well-grounded in fact and are war-
ranted by existing law or a good faith
argument for the extension, modifica-
tion, or reversal of existing law, and
are not made for any improper purpose,
such as to harass or to cause unneces-
sary delay or needless increase in the
cost of litigation.

§263.8 Conflicts of interest.

(a) Conflict of interest in representa-
tion. No person may appear as counsel
for another person in an adjudicatory
proceeding if it reasonably appears
that such representation may be mate-
rially limited by that counsel’s respon-
sibilities to a third person or by the
counsel’s own interests. The ALJ may
take corrective measures at any stage
of a proceeding to cure a conflict of in-
terest in representation, including the
issuance of an order limiting the scope
of representation or disqualifying an
individual from appearing in a rep-
resentative capacity for the duration of
the proceeding.

(b) Certification and waiver. If any per-
son appearing as counsel represents
two or more parties to an adjudicatory
proceeding or also represents a non-
party on a matter relevant to an issue
in the proceeding, counsel must certify
in writing at the time of filing the no-
tice of appearance required by §263.6(a):

(1) That the counsel has personally
and fully discussed the possibility of
conflicts of interest with each such
party and non-party; and

(2) That each such party and non-
party waives any right it might other-
wise have had to assert any known con-
flicts of interest or to assert any non-
material conflicts of interest during
the course of the proceeding.

§263.9 Ex parte communications.

(a) Definition—(1) Ex parte communica-
tion. Ex parte communication means any
material oral or written communica-
tion relevant to the merits of an adju-
dicatory proceeding that was neither
on the record nor on reasonable prior
notice to all parties that takes place
between:

(i) An interested person outside the
Board (including such person’s coun-
sel); and

§263.9

(ii) The ALJ handling that pro-
ceeding, a member of the Board, or a
decisional employee.

(2) Ezxception. A request for status of
the proceeding does not constitute an
exr parte communication.

(b) Prohibition of ex parte communica-
tions. From the time the notice is
issued by the Board until the date that
the Board issues a final decision pursu-
ant to §263.40(c):

(1) An interested person outside the
Federal Reserve System must not
make or knowingly cause to be made
an er parte communication to a mem-
ber of the Board, the ALJ, or a
decisional employee; and

(2) A member of the Board, ALJ, or
decisional employee may not make or
knowingly cause to be made to any in-
terested person outside the Federal Re-
serve System any er parte communica-
tion.

(c) Procedure upon occurrence of ex
parte communication. If an ex parte com-
munication is received by the ALJ, a
member of the Board, or any other per-
son identified in paragraph (a) of this
section, that person will cause all such
written communications (or, if the
communication is oral, a memorandum
stating the substance of the commu-
nication) to be placed on the record of
the proceeding and served on all par-
ties. All other parties to the proceeding
may, within ten days of service of the
er parte communication, file responses
thereto and to recommend any sanc-
tions that they believe to be appro-
priate under the circumstances. The
ALJ or the Board then determines
whether any action should be taken
concerning the er parte communication
in accordance with paragraph (d) of
this section.

(d) Sanctions. Any party or counsel to
a party who makes a prohibited ex
parte communication, or who encour-
ages or solicits another to make any
such communication, may be subject
to any appropriate sanction or sanc-
tions imposed by the Board or the ALJ
including, but not limited to, exclusion
from the proceedings and an adverse
ruling on the issue which is the subject
of the prohibited communication.

(e) Separation of functions—(1) In gen-
eral. Except to the extent required for
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the disposition of ex parte matters as
authorized by law, the ALJ may not:

(i) Consult a person or party on a fact
in issue unless on notice and oppor-
tunity for all parties to participate; or

(ii) Be responsible to or subject to
the supervision or direction of an em-
ployee or agent engaged in the per-
formance of investigative or pros-
ecuting functions for the Board.

(2) Decision process. An employee or
agent engaged in the performance of
investigative or prosecuting functions
for the Board in a case may not, in that
or a factually related case, participate
or advise in the decision, recommended
decision, or agency review of the rec-
ommended decision under §263.40, ex-
cept as witness or counsel in adminis-
trative or judicial proceedings.

§263.10 Filing of papers.

(a) Filing. Any papers required to be
filed, excluding documents produced in
response to a discovery request pursu-
ant to §§263.25 and 263.26, must be filed
with OFIA, except as otherwise pro-
vided.

(b) Manner of filing. Unless otherwise
specified by the Board or the ALJ, fil-
ing may be accomplished by:

(1) Electronic mail or other elec-
tronic means designated by the Board
or the ALJ;

(2) Personal service;

(3) Delivering the papers to a same
day courier service or overnight deliv-
ery service; or

(4) Mailing the papers by first class,
registered, or certified mail.

(c) Formal requirements as to papers
filed—(1) Form. All papers filed must set
forth the name, mailing address, elec-
tronic mail address, and telephone
number of the counsel or party making
the filing and must be accompanied by
a certification setting forth when and
how service has been made on all other
parties. All papers filed must be dou-
ble-spaced and printed or typewritten
on an 8 1/2x11 inch page and must be
clear and legible.

(2) Signature. All papers must be
dated and signed as provided in §263.7.

(38) Caption. All papers filed must in-
clude at the head thereof, or on a title
page, the name of the Board and of the
filing party, the title and docket num-
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ber of the proceeding, and the subject
of the particular paper.

§263.11 Service of papers.

(a) By the parties. Except as otherwise
provided, a party filing papers must
serve a copy upon the counsel of record
for all other parties to the proceeding
so represented, and upon any party not
s0 represented.

(b) Method of service. Except as pro-
vided in paragraphs (c)(2) and (d) of
this section, a serving party must use
one of the following methods of serv-
ice:

(1) Electronic mail or other elec-
tronic means;

(2) Personal service;

(3) Delivering the papers by same day
courier service or overnight delivery
service; or

(4) Mailing the papers by first class,
registered, or certified mail.

(c) By the Board or the ALJ. (1) All pa-
pers required to be served by the Board
or the ALJ upon a party who has ap-
peared in the proceeding in accordance
with §263.6 will be served by electronic
mail or other electronic means des-
ignated by the Board or ALJ.

(2) If a respondent has not appeared
in the proceeding in accordance with
§263.6, the Board or the ALJ will serve
the respondent by any of the following
methods:

(i) By personal service;

(ii) If the person to be served is an in-
dividual, by delivery to a person of
suitable age and discretion at the phys-
ical location where the individual re-
sides or works;

(iii) If the person to be served is a
corporation or other association, by de-
livery to an officer, managing or gen-
eral agent, or to any other agent au-
thorized by appointment or by law to
receive service and, if the agent is one
authorized by statute to receive service
and the statute so requires, by also
mailing a copy to the respondent;

(iv) By registered or certified mail,
delivery by a same day courier service,
or by an overnight delivery service to
the respondent’s last known mailing
address; or

(v) By any other method reasonably
calculated to give actual notice.

(d) Subpoenas. Service of a subpoena
may be made:
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(1) By personal service;

(2) If the person to be served is an in-
dividual, by delivery to a person of
suitable age and discretion at the phys-
ical location where the individual re-
sides or works;

(3) If the person to be served is a cor-
poration or other association, by deliv-
ery to an officer, managing or general
agent, or to any other agent authorized
by appointment or by law to receive
service and, if the agent is one author-
ized by statute to receive service and
the statute so requires, by also mailing
a copy to the party;

(4) By registered or certified mail, de-
livery by a same day courier service, or
by an overnight delivery service to the
person’s last known mailing address; or

(5) By any other method reasonably
calculated to give actual notice.

(e) Area of service. Service in any
state, territory, possession of the
United States, or the District of Co-
lumbia, on any person or company
doing business in any state, territory,
possession of the United States, or the
District of Columbia, or on any person
as otherwise provided by law, is effec-
tive without regard to the place where
the hearing is held, provided that if
service is made on a foreign bank in
connection with an action or pro-
ceeding involving one or more of its
branches or agencies located in any
state, territory, possession of the
United States, or the District of Co-
lumbia, service must be made on at
least one branch or agency so involved.

§263.12 Construction of time limits.

(a) General rule. In computing any pe-
riod of time prescribed by this subpart,
the date of the act or event that com-
mences the designated period of time is
not included. The last day so computed
is included unless it is a Saturday,
Sunday, or Federal holiday. When the
last day is a Saturday, Sunday, or Fed-
eral holiday, the period runs until the
end of the next day that is not a Satur-
day, Sunday, or Federal holiday. Inter-
mediate Saturdays, Sundays, and Fed-
eral holidays are included in the com-
putation of time. However, when the
time period within which an act is to
be performed is ten days or less, not in-
cluding any additional time allowed for
in paragraph (c) of this section, inter-
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mediate Saturdays, Sundays, and Fed-
eral holidays are not included.

(b) When papers are deemed to be filed
or served. (1) Filing and service are
deemed to be effective:

(i) In the case of transmission by
electronic mail or other electronic
means, upon transmittal by the serving
party;

(ii) In the case of overnight delivery
service or first class, registered, or cer-
tified mail, upon deposit in or delivery
to an appropriate point of collection;
or

(iii) In the case of personal service or
same day courier delivery, upon actual
service.

(2) The effective filing and service
dates specified in paragraph (b)(1) of
this section may be modified by the
Board or ALJ in the case of filing or by
agreement of the parties in the case of
service.

(¢c) Calculation of time for service and
filing of responsive papers. Whenever a
time limit is measured by a prescribed
period from the service of any notice or
paper, the applicable time limits are
calculated as follows:

(1) If service is made by electronic
mail or other electronic means or by
same day courier delivery, add one cal-
endar day to the prescribed period;

(2) If service is made by overnight de-
livery service, add two calendar days to
the prescribed period; or

(3) If service is made by first class,
registered, or certified mail, add three
calendar days to the prescribed period.

§263.13 Change of time limits.

Except as otherwise provided by law,
the ALJ may, for good cause shown,
extend the time limits prescribed by
the Uniform Rules or by any notice or
order issued in the proceedings. After
the referral of the case to the Board
pursuant to §263.38, the Board may
grant extensions of the time limits for
good cause shown. Extensions may be
granted at the motion of a party after
notice and opportunity to respond is
afforded all non-moving parties or on
the Board’s or the ALJ’s own motion.

§263.14 Witness fees and expenses.
(a) In general. A witness, including an

expert witness, who testifies at a depo-
sition or hearing will be paid the same
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fees for attendance and mileage as are
paid in the TUnited States district
courts in proceedings in which the
United States is a party, except as pro-
vided in paragraph (b) and unless oth-
erwise waived.

(b) Exception for testimony by a party.
In the case of testimony by a party, no
witness fees or mileage need to be paid.
The Board will not be required to pay
any fees to, or expenses of, any witness
not subpoenaed by the Board.

(c) Timing of payment. Fees and mile-
age in accordance with this paragraph
(c)must be paid in advance by the party
requesting the subpoena, except that
fees and mileage need not be tendered
in advance where the Board is the
party requesting the subpoena.

§263.15 Opportunity for informal set-
tlement.

Any respondent may, at any time in
the proceeding, unilaterally submit to
Enforcement Counsel written offers or
proposals for settlement of a pro-
ceeding, without prejudice to the
rights of any of the parties. Any such
offer or proposal may only be made to
Enforcement Counsel. Submission of a
written settlement offer does not pro-
vide a basis for adjourning or otherwise
delaying all or any portion of a pro-
ceeding under this part. No settlement
offer or proposal, or any subsequent ne-
gotiation or resolution, is admissible
as evidence in any proceeding.

§263.16 The Board’s right to conduct
examination.

Nothing contained in this subpart
limits in any manner the right of the
Board to conduct any examination, in-
spection, or visitation of any institu-
tion or institution-affiliated party, or
the right of the Board to conduct or
continue any form of investigation au-
thorized by law.

§263.17 Collateral attacks on adjudica-
tory proceeding.

If an interlocutory appeal or collat-
eral attack is brought in any court
concerning all or any part of an adju-
dicatory proceeding, the challenged ad-
judicatory proceeding will continue
without regard to the pendency of that
court proceeding. No default or other
failure to act as directed in the adju-
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dicatory proceeding within the times
prescribed in this subpart will be ex-
cused based on the pendency before any
court of any interlocutory appeal or
collateral attack.

§263.18 Commencement of proceeding
and contents of notice.

(a) Commencement of proceeding. (1)(i)
Except for change-in-control pro-
ceedings under section 7(j)(4) of the
FDIA, 12 U.S.C. 1817(j)(4), a proceeding
governed by this subpart is commenced
by issuance of a notice by the Board.

(ii) The notice must be served by En-
forcement Counsel upon the respondent
and given to any other appropriate fi-
nancial institution supervisory author-
ity where required by law. Enforce-
ment Counsel may serve the notice
upon counsel for the respondent, pro-
vided that Enforcement Counsel has
confirmed that counsel represents the
respondent in the matter and will ac-
cept service of the notice on behalf of
the respondent.

(iii) Enforcement Counsel must file
the notice with OFIA.

(2) Change-in control proceedings
under section 7(j)(4) of the FDIA (12
U.S.C. 1817(j)(4)) commence with the
issuance of an order by the Board.

(b) Contents of notice. Notice pleading
applies. The notice must provide:

(1) The legal authority for the pro-
ceeding and for the Board’s jurisdiction
over the proceeding;

(2) Matters of fact or law showing
that the Board is entitled to relief;

(3) A proposed order or prayer for an
order granting the requested relief;

(4) The time, place, and nature of the
hearing as required by law or regula-
tion;

(5) The time within which to file an
answer as required by law or regula-
tion;

(6) The time within which to request
a hearing as required by law or regula-
tion; and

(7) That the answer and/or request for
a hearing must be filed with OFIA.

§263.19 Answer.

(a) When. Within 20 days of service of
the notice, respondent must file an an-
swer as designated in the notice. In a
civil money penalty proceeding, re-
spondent must also file a request for a
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hearing within 20 days of service of the
notice.

(b) Content of answer. An answer must
specifically respond to each paragraph
or allegation of fact contained in the
notice and must admit, deny, or state
that the respondent lacks sufficient in-
formation to admit or deny each alle-
gation of fact. A statement of lack of
information has the effect of a denial.
Denials must fairly meet the substance
of each allegation of fact denied; gen-
eral denials are not permitted. When a
respondent denies part of an allegation,
that part must be denied and the re-
mainder specifically admitted. Any al-
legation of fact in the notice which is
not denied in the answer is deemed ad-
mitted for purposes of the proceeding.
A respondent is not required to respond
to the portion of a notice that con-
stitutes the prayer for relief, or pro-
posed order. The answer must set forth
affirmative defenses, if any, asserted
by the respondent.

(c) Default—(1) Effect of failure to an-
swer. Failure of a respondent to file an
answer required by this section within
the time provided constitutes a waiver
of the respondent’s right to appear and
contest the allegations in the notice. If
no timely answer is filed, Enforcement
Counsel may file a motion for entry of
an order of default. Upon a finding that
no good cause has been shown for the
failure to file a timely answer, the ALJ
will file with the Board a recommended
decision containing the findings and
the relief sought in the notice. Any
final order issued by the Board based
upon a respondent’s failure to answer
is deemed to be an order issued upon
consent.

(2) Effect of failure to request a hearing
in civil money penalty proceedings. If re-
spondent fails to request a hearing as
required by law within the time pro-
vided, the notice of assessment con-
stitutes a final and unappealable order
of the Board without further action by
the ALJ.

§263.20 Amended pleadings.

(a) Amendments. The notice or answer
may be amended or supplemented at
any stage of the proceeding. The re-
spondent must answer an amended no-
tice within the time remaining for the
respondent’s answer to the original no-
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tice, or within ten days after service of
the amended notice, whichever period
is longer, unless the Board or ALJ or-
ders otherwise for good cause.

(b) Amendments to conform to the evi-
dence. When issues not raised in the no-
tice or answer are tried at the hearing
by express or implied consent of the
parties, they will be treated in all re-
spects as if they had been raised in the
notice or answer, and no formal amend-
ments are required. If evidence is ob-
jected to at the hearing on the ground
that it is not within the issues raised
by the notice or answer, the ALJ may
admit the evidence when admission is
likely to assist in adjudicating the
merits of the action and the objecting
party fails to satisfy the ALJ that the
admission of such evidence would un-
fairly prejudice that party’s action or
defense upon the merits. The ALJ may
grant a continuance to enable the ob-
jecting party to meet such evidence.

§263.21 Failure to appear.

Failure of a respondent to appear in
person at the hearing or by a duly au-
thorized counsel constitutes a waiver
of respondent’s right to a hearing and
is deemed an admission of the facts as
alleged and consent to the relief sought
in the notice. Without further pro-
ceedings or notice to the respondent,
the ALJ will file with the Board a rec-
ommended decision containing the
findings and the relief sought in the
notice.

§263.22 Consolidation and severance
of actions.

(a) Consolidation. (1) On the motion of
any party, or on the ALJ’s own motion,
the ALJ may consolidate, for some or
all purposes, any two or more pro-
ceedings, if each such proceeding in-
volves or arises out of the same trans-
action, occurrence, or series of trans-
actions or occurrences, or involves at
least one common respondent or a ma-
terial common question of law or fact,
unless such consolidation would cause
unreasonable delay or injustice.

(2) In the event of consolidation
under paragraph (a)(1) of this section,
appropriate adjustment to the pre-
hearing schedule must be made to
avoid unnecessary expense, inconven-
ience, or delay.
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(b) Severance. The ALJ may, upon the
motion of any party, sever the pro-
ceeding for separate resolution of the
matter as to any respondent only if the
ALJ finds:

(1) Undue prejudice or injustice to
the moving party would result from
not severing the proceeding; and

(2) Such undue prejudice or injustice
would outweigh the interests of judi-
cial economy and expedition in the
complete and final resolution of the
proceeding.

§263.23 Motions.

(a) In writing. (1) Except as otherwise
provided in this section, an application
or request for an order or ruling must
be made by written motion.

(2) All written motions must state
with particularity the relief sought and
must be accompanied by a proposed
order.

(3) No oral argument may be held on
written motions except as otherwise di-
rected by the ALJ. Written memo-
randa, briefs, affidavits, or other rel-
evant material or documents may be
filed in support of or in opposition to a
motion.

(b) Oral motions. A motion may be
made orally on the record unless the
ALJ directs that such motion be re-
duced to writing.

(c) Filing of motions. Motions must be
filed with the ALJ, except that fol-
lowing the filing of the recommended
decision, motions must be filed with
the Board.

(d) Responses. (1) Except as otherwise
provided in this section, within ten
days after service of any written mo-
tion, or within such other period of
time as may be established by the ALJ
or the Board, any party may file a
written response to a motion. The ALJ
will not rule on any oral or written
motion before each party has had an
opportunity to file a response.

(2) The failure of a party to oppose a
written motion or an oral motion made
on the record is deemed a consent by
that party to the entry of an order sub-
stantially in the form of the order ac-
companying the motion.

(e) Dilatory motions. Frivolous, dila-
tory or repetitive motions are prohib-
ited. The filing of such motions may
form the basis for sanctions.
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(f) Dispositive motions. Dispositive mo-
tions are governed by §§263.29 and
263.30.

§263.24 Scope of document discovery.

(a) Limits on discovery. (1) Subject to
the limitations set out in paragraphs
(b) through (d) of this section, a party
to a proceeding under this subpart may
obtain document discovery by serving
a written request to produce docu-
ments. For purposes of a request to
produce documents, the term documents
includes writings, drawings, graphs,
charts, photographs, recordings, elec-
tronically stored information, and
other data or data compilations stored
in any medium from which information
can be obtained either directly or, if
necessary, after translation by the re-
sponding party, into a reasonably usa-
ble form.

(2) Discovery by use of deposition is
governed by §263.53.

(3) Discovery by use of either inter-
rogatories or requests for admission is
not permitted.

(4) Any request to produce documents
that calls for irrelevant material; or
that is unreasonable, oppressive, exces-
sive in scope, unduly burdensome, or
repetitive of previous requests, or that
seeks to obtain privileged documents
will be denied or modified. A request is
unreasonable, oppressive, excessive in
scope, or unduly burdensome if, among
other things, it fails to include justifi-
able limitations on the time period
covered and the geographic locations
to be searched, or the time provided to
respond in the request is inadequate.

(b) Relevance. A party may obtain
document discovery regarding any non-
privileged matter that has material
relevance to the merits of the pending
action.

(c) Privileged matter. Privileged docu-
ments are not discoverable. Privileges
include the attorney-client privilege,
attorney work-product doctrine, bank
examination privilege, law enforce-
ment privilege, any government’s or
government agency’s deliberative proc-
ess privilege, and any other privileges
the Constitution, any applicable act of
Congress, or the principles of common
law provide.
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(d) Time limits. All document dis-
covery, including all responses to dis-
covery requests, must be completed by
the date set by the ALJ and no later
than 30 days prior to the date sched-
uled for the commencement of the
hearing, except as provided in the
Local Rules. No exceptions to this time
limit are permitted, unless the ALJ
finds on the record that good cause ex-
ists for waiving the requirements of
this paragraph (d).

§263.25 Request for document dis-
covery from parties.

(a) Document requests. (1) Any party
may serve on any other party a request
to produce and permit the requesting
party or its representative to inspect
or copy any discoverable documents
that are in the possession, custody, or
control of the party upon whom the re-
quest is served. In the case of a request
for inspection, the responding party
may produce copies of documents or of
electronically stored information in-
stead of permitting inspection.

(2) The request:

(i) Must describe with reasonable par-
ticularity each item or category of
items to be inspected or produced; and

(ii) Must specify a reasonable time,
place, and manner for the inspection or
production.

(b) Production or copying—(1) General.
Unless otherwise specified by the ALJ
or agreed upon by the parties, the pro-
ducing party must produce copies of
documents as they are kept in the
usual course of business or organized to
correspond to the categories of the re-
quest, and electronically stored infor-
mation must be produced in a form in
which it is ordinarily maintained or in
a reasonably usable form.

(2) Costs. The producing party must
pay its own costs to respond to a dis-
covery request, unless otherwise agreed
by the parties.

(c) Obligation to update responses. A
party who has responded to a discovery
request with a response that was com-
plete when made is not required to sup-
plement the response to include docu-
ments thereafter acquired, unless the
responding party learns:

(1) The response was materially in-
correct when made; or
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(2) The response, though correct
when made, is no longer true and a fail-
ure to amend the response is, in sub-
stance, a knowing concealment.

(d) Motions to limit discovery. (1) Any
party that objects to a discovery re-
quest may, within 20 days of being
served with such request, file a motion
in accordance with the provisions of
§263.23 to strike or otherwise limit the
request. If an objection is made to only
a portion of an item or category in a
request, the portion objected to must
be specified. Any objections not made
in accordance with this paragraph and
§263.23 are waived.

(2) The party who served the request
that is the subject of a motion to
strike or limit may file a written re-
sponse within ten days of service of the
motion. No other party may file a re-
sponse.

(e) Privilege. At the time other docu-
ments are produced, the producing
party must reasonably identify all doc-
uments withheld on the grounds of
privilege and must produce a state-
ment of the basis for the assertion of
privilege. When similar documents
that are protected by attorney-client
privilege, attorney work-product doc-
trine, bank examination privilege, law
enforcement privilege, any govern-
ment’s or government agency’s delib-
erative process privilege, or any other
privileges of the Constitution, any ap-
plicable act of Congress, or the prin-
ciples of common law, or are volumi-
nous, these documents may be identi-
fied by category instead of by indi-
vidual document. The ALJ retains dis-
cretion to determine when the identi-
fication by category is insufficient.

(f) Motions to compel production. (1) If
a party withholds any documents as
privileged or fails to comply fully with
a discovery request, the requesting
party may, within ten days of the as-
sertion of privilege or of the time the
failure to comply becomes known to
the requesting party, file a motion in
accordance with the provisions of
§263.23 for the issuance of a subpoena
compelling production.

(2) The party who asserted the privi-
lege or failed to comply with the docu-
ment request may file a written re-
sponse to a motion to compel within
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ten days of service of the motion. No
other party may file a response.

(g8) Ruling on motions. After the time
for filing responses pursuant to this
section has expired, the ALJ will rule
promptly on all motions filed pursuant
to this section. If the ALJ determines
that a discovery request, or any of its
terms, calls for irrelevant material, is
unreasonable, oppressive, excessive in
scope, unduly burdensome, or repet-
itive of previous requests, or seeks to
obtain privileged documents, the ALJ
may deny or modify the request, and
may issue appropriate protective or-
ders, upon such conditions as justice
may require. The pendency of a motion
to strike or limit discovery or to com-
pel production is not a basis for stay-
ing or continuing the proceeding, un-
less otherwise ordered by the ALJ.
Notwithstanding any other provision
in this part, the ALJ may not release,
or order a party to produce, documents
withheld on grounds of privilege if the
party has stated to the ALJ its inten-
tion to file a timely motion for inter-
locutory review of the ALJ’s order to
produce the documents, and until the
motion for interlocutory review has
been decided.

(h) Enforcing discovery subpoenas. If
the ALJ issues a subpoena compelling
production of documents by a party,
the subpoenaing party may, in the
event of noncompliance and to the ex-
tent authorized by applicable Ilaw,
apply to any appropriate United States
district court for an order requiring
compliance with the subpoena. A par-
ty’s right to seek court enforcement of
a subpoena will not in any manner
limit the sanctions that may be im-
posed by the ALJ against a party who
fails to produce subpoenaed documents.

§263.26 Document subpoenas to non-
parties.

(a) General rules. (1) Any party may
apply to the ALJ for the issuance of a
document discovery subpoena ad-
dressed to any person who is not a
party to the proceeding. The applica-
tion must contain a proposed document
subpoena and a brief statement show-
ing the general relevance and reason-
ableness of the scope of documents
sought. The subpoenaing party must
specify a reasonable time, place, and
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manner for making production in re-
sponse to the document subpoena.

(2) A party may apply for a document
subpoena under this section only with-
in the time period during which such
party could serve a discovery request
under §263.24(d). The party obtaining
the document subpoena is responsible
for serving it on the subpoenaed person
and for serving copies on all parties.
Document subpoenas may be served in
any state, territory, or possession of
the United States, the District of Co-
lumbia, or as otherwise provided by
law.

(3) The ALJ will promptly issue any
document subpoena requested pursuant
to this section. If the ALJ determines
that the application does not set forth
a valid basis for the issuance of the
subpoena, or that any of its terms are
unreasonable, oppressive, excessive in
scope, or unduly burdensome, the ALJ
may refuse to issue the subpoena or
may issue it in a modified form upon
such conditions as may be consistent
with the Uniform Rules.

(b) Motion to quash or modify. (1) Any
person to whom a document subpoena
is directed may file a motion to quash
or modify such subpoena with the ALJ.
The motion must be accompanied by a
statement of the basis for quashing or
modifying the subpoena. The movant
must serve the motion on all parties,
and any party may respond to such mo-
tion within ten days of service of the
motion.

(2) Any motion to quash or modify a
document subpoena must be filed on
the same basis, including the assertion
of privilege, upon which a party could
object to a discovery request under
§263.25(d), and during the same time
limits during which such an objection
could be filed.

(c) Enforcing document subpoenas. If a
subpoenaed person fails to comply with
any subpoena issued pursuant to this
section or any order of the ALJ, which
directs compliance with all or any por-
tion of a document subpoena, the sub-
poenaing party or any other aggrieved
party may, to the extent authorized by
applicable law, apply to an appropriate
United States district court for an
order requiring compliance with so
much of the document subpoena as the
ALJ has not quashed or modified. A
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party’s right to seek court enforcement
of a document subpoena will in no way
limit the sanctions that may be im-
posed by the ALJ on a party who in-
duces a failure to comply with sub-
poenas issued under this section.

§263.27 Deposition of witness unavail-
able for hearing.

(a) General rules. (1) If a witness will
not be available for the hearing, a
party desiring to preserve that witness’
testimony for the record may apply in
accordance with the procedures set
forth in paragraph (a)(2) of this section,
to the ALJ for the issuance of a sub-
poena, including a subpoena duces
tecum, requiring the attendance of the
witness at a deposition. The ALJ may
issue a deposition subpoena under this
section upon showing:

(i) The witness will be unable to at-
tend or may be prevented from attend-
ing the hearing because of age, sick-
ness or infirmity, or will otherwise be
unavailable;

(ii) The witness’ unavailability was
not procured or caused by the sub-
poenaing party;

(iii) The testimony is reasonably ex-
pected to be material; and

(iv) Taking the deposition will not
result in any undue burden to any
other party and will not cause undue
delay of the proceeding.

(2) The application must contain a
proposed deposition subpoena and a
brief statement of the reasons for the
issuance of the subpoena. The subpoena
must name the witness whose deposi-
tion is to be taken and specify the
time, manner, and place for taking the
deposition. A deposition subpoena may
require the witness to be deposed at
any place within the country in which
that witness resides or has a regular
place of employment, by remote
means, or such other convenient place
or manner, as the ALJ fixes.

(3) Any requested subpoena that sets
forth a valid basis for its issuance must
be promptly issued, unless the ALJ re-
quires a written response or requires
attendance at a conference concerning
whether the requested subpoena should
be issued.

(4) The party obtaining a deposition
subpoena is responsible for serving it
on the witness and for serving copies
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on all parties. Unless the ALJ orders
otherwise, no deposition under this sec-
tion may be taken on fewer than ten
days’ notice to the witness and all par-
ties.

(b) Objections to deposition subpoenas.
(1) The witness and any party who has
not had an opportunity to oppose a
deposition subpoena issued under this
section may file a motion with the ALJ
to quash or modify the subpoena prior
to the time for compliance specified in
the subpoena, but not more than ten
days after service of the subpoena.

(2) A statement of the basis for the
motion to quash or modify a subpoena
issued under this section must accom-
pany the motion. The motion must be
served on all parties.

(c) Procedure upon deposition. (1) Each
witness testifying pursuant to a deposi-
tion subpoena must be duly sworn. By
stipulation of the parties or by order of
the ALJ, a court reporter or other per-
son authorized to administer an oath
may administer the oath remotely
without being in the physical presence
of the deponent. Each party must have
the right to examine the witness. Ob-
jections to questions or documents
must be in short form, stating the
grounds for the objection. Failure to
object to questions or documents is not
deemed a waiver except where the
ground for the objection might have
been avoided if the objection had been
timely presented. All questions, an-
swers, and objections must be recorded.

(2) Any party may move before the
ALJ for an order compelling the wit-
ness to answer any questions the wit-
ness has refused to answer or submit
any evidence the witness has refused to
submit during the deposition.

(3) The deposition must be subscribed
by the witness, unless the parties and
the witness, by stipulation, have
waived the signing, or the witness is
ill, cannot be found, or has refused to
sign. If the deposition is not subscribed
by the witness, the court reporter tak-
ing the deposition must certify that
the transcript is a true and complete
transcript of the deposition.

(d) Enforcing subpoenas. If a subpoe-
naed person fails to comply with any
subpoena issued pursuant to this sec-
tion, or fails to comply with any order
of the ALJ, which directs compliance
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with all or any portion of a deposition
subpoena under paragraph (b) or (c)(2)
of this section, the subpoenaing party
or other aggrieved party may, to the
extent authorized by applicable law,
apply to an appropriate United States
district court for an order requiring
compliance with the portions of the
subpoena with which the subpoenaed
party has not complied. A party’s right
to seek court enforcement of a deposi-
tion subpoena in no way limits the
sanctions that may be imposed by the
ALJ on a party who fails to comply
with, or procures a failure to comply
with, a subpoena issued under this sec-
tion.

§263.28 Interlocutory review.

(a) General rule. The Board may re-
view a ruling of the ALJ prior to the
certification of the record to the Board
only in accordance with the procedures
set forth in this section and §263.23.

(b) Scope of review. The Board may ex-
ercise interlocutory review of a ruling
of the ALJ if the Board finds:

(1) The ruling involves a controlling
question of law or policy as to which
substantial grounds exist for a dif-
ference of opinion;

(2) Immediate review of the ruling
may materially advance the ultimate
termination of the proceeding;

(3) Subsequent modification of the
ruling at the conclusion of the pro-
ceeding would be an inadequate rem-
edy; or

(4) Subsequent modification of the
ruling would cause unusual delay or ex-
pense.

(c) Procedure. Any request for inter-
locutory review must be filed by a
party with the ALJ within ten days of
the ruling and must otherwise comply
with §263.23. Any party may file a re-
sponse to a request for interlocutory
review in accordance with §263.23(d).
Upon the expiration of the time for fil-
ing all responses, the ALJ will refer
the matter to the Board for final dis-
position.

(d) Suspension of proceeding. Neither a
request for interlocutory review nor
any disposition of such a request by
the Board under this section suspends
or stays the proceeding unless other-
wise ordered by the ALJ or the Board.
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§263.29 Summary disposition.

(a) In general. The ALJ will rec-
ommend that the Board issue a final
order granting a motion for summary
disposition if the undisputed pleaded
facts, admissions, affidavits, stipula-
tions, documentary evidence, matters
as to which official notice may be
taken, and any other evidentiary mate-
rials properly submitted in connection
with a motion for summary disposition
show:

(1) There is no genuine issue as to
any material fact; and

(2) The moving party is entitled to a
decision in its favor as a matter of law.

(b) Filing of motions and responses. (1)
Any party who believes there is no gen-
uine issue of material fact to be deter-
mined and that the party is entitled to
a decision as a matter of law may move
at any time for summary disposition in
its favor of all or any part of the pro-
ceeding. Any party, within 20 days
after service of such a motion, or with-
in such time period as allowed by the
ALJ, may file a response to such mo-
tion.

(2) A motion for summary disposition
must be accompanied by a statement of
the material facts as to which the mov-
ing party contends there is no genuine
issue. Such motion must be supported
by documentary evidence, which may
take the form of admissions in plead-
ings, stipulations, depositions, inves-
tigatory depositions, transcripts, affi-
davits, and any other evidentiary ma-
terials that the moving party contends
supports the moving party’s position.
The motion must also be accompanied
by a brief containing the points and au-
thorities in support of the contention
of the moving party. Any party oppos-
ing a motion for summary disposition
must file a statement setting forth
those material facts as to which the
opposing party contends a genuine dis-
pute exists. Such opposition must be
supported by evidence of the same type
as that submitted with the motion for
summary disposition and a brief con-
taining the points and authorities in
support of the contention that sum-
mary disposition would be inappro-
priate.

(c) Hearing on motion. At the written
request of any party or on the ALJ’s
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own motion, the ALJ may hear oral ar-
gument on the motion for summary
disposition.

(d) Decision on motion. Following re-
ceipt of a motion for summary disposi-
tion and all responses thereto, the ALJ
will determine whether the moving
party is entitled to summary disposi-
tion. If the ALJ determines that sum-
mary disposition is warranted, the ALJ
will submit a recommended decision to
that effect to the Board. If the ALJ
finds that no party is entitled to sum-
mary disposition, the ALJ will make a
ruling denying the motion.

§263.30 Partial summary disposition.

If the ALJ determines that a party is
entitled to summary disposition as to
certain claims only, the ALJ will defer
submitting a recommended decision as
to those claims. A hearing on the re-
maining issues must be ordered. Those
claims for which the ALJ has deter-
mined that summary disposition is
warranted will be addressed in the rec-
ommended decision filed at the conclu-
sion of the hearing.

§263.31 Scheduling and prehearing
conferences.

(a) Scheduling conference. Within 30
days of service of the notice or order
commencing a proceeding, the ALJ
will direct counsel for all parties to
meet with the ALJ at a specified time
and manner prior to the hearing for the
purpose of scheduling the course and
conduct of the proceeding. This meet-
ing is called a ‘‘scheduling conference.”
The schedule for the identification of
potential witnesses, the time for and
manner of discovery, and the exchange
of any prehearing materials including
witness lists, statements of issues,
stipulations, exhibits, and any other
materials may also be determined at
the scheduling conference.

(b) Prehearing conferences. The ALJ
may, in addition to the scheduling con-
ference, on the ALJ’s own motion or at
the request of any party, direct counsel
for the parties to confer with the ALJ
at a prehearing conference to address
any or all of the following:

(1) Simplification and clarification of
the issues;
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(2) Stipulations, admissions of fact,
and the contents, authenticity and ad-
missibility into evidence of documents;

(3) Matters of which official notice
may be taken;

(4) Limitation of the number of wit-
nesses;

(5) Summary disposition of any or all
issues;

(6) Resolution of discovery issues or
disputes;

(7) Amendments to pleadings; and

(8) Such other matters as may aid in
the orderly disposition of the pro-
ceeding.

(c) Transcript. The ALJ may require
that a scheduling or prehearing con-
ference be recorded by a court reporter.
A transcript of the conference and any
materials filed, including orders, be-
comes part of the record of the pro-
ceeding. A party may obtain a copy of
the transcript at the party’s expense.

(d) Scheduling or prehearing orders. At
or within a reasonable time following
the conclusion of the scheduling con-
ference or any prehearing conference,
the ALJ will serve on each party an
order setting forth any agreements
reached and any procedural determina-
tions made.

§263.32 Prehearing submissions.

(a) Party prehearing submissions. With-
in the time set by the ALJ, but in no
case later than 20 days before the start
of the hearing, each party must file
with the ALJ and serve on every other
party:

(1) A ©prehearing
states:

(i) The party’s position with respect
to the legal issues presented;

(i1) The statutory and case law upon
which the party relies; and

(iii) The facts that the party expects
to prove at the hearing;

(2) A final list of witnesses to be
called to testify at the hearing, includ-
ing the name, mailing address, and
electronic mail address of each witness
and a short summary of the expected
testimony of each witness, which need
not identify the exhibits to be relied
upon by each witness at the hearing;

(3) A list of the exhibits expected to
be introduced at the hearing along
with a copy of each exhibit; and

(4) Stipulations of fact, if any.

statement that
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(b) Effect of failure to comply. No wit-
ness may testify and no exhibits may
be introduced at the hearing if such
witness or exhibit is not listed in the
prehearing submissions pursuant to
paragraph (a) of this section, except for
good cause shown.

§263.33 Public hearings.

(a) General rule. All hearings must be
open to the public, unless the Board, in
the Board’s discretion, determines that
holding an open hearing would be con-
trary to the public interest. Within 20
days of service of the notice or, in the
case of change-in-control proceedings
under section 7(j)(4) of the FDIA (12
U.S.C. 1817(j)(4)), within 20 days from
service of the hearing order, any re-
spondent may file with the Board a re-
quest for a private hearing, and any
party may file a reply to such a re-
quest. A party must serve on the ALJ
a copy of any request or reply the
party files with the Board. The form of,
and procedure for, these requests and
replies are governed by §263.23. A par-
ty’s failure to file a request or a reply
constitutes a waiver of any objections
regarding whether the hearing will be
public or private.

(b) Filing document under seal. En-
forcement Counsel, in Enforcement
Counsel’s discretion, may file any doc-
ument or part of a document under seal
if disclosure of the document would be
contrary to the public interest. The
ALJ will take all appropriate steps to
preserve the confidentiality of such
documents or parts thereof, including
closing portions of the hearing to the
public.

§263.34 Hearing subpoenas.

(a) Issuance. (1) Upon application of a
party showing general relevance and
reasonableness of scope of the testi-
mony or other evidence sought, the
ALJ may issue a subpoena or a sub-
poena duces tecum requiring the attend-
ance of a witness at the hearing or the
production of documentary or physical
evidence at the hearing. The applica-
tion for a hearing subpoena must also
contain a proposed subpoena specifying
the attendance of a witness or the pro-
duction of evidence from any state, ter-
ritory, or possession of the United
States, the District of Columbia, or as
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otherwise provided by law at any des-
ignated place where the hearing is
being conducted. The party making the
application must serve a copy of the
application and the proposed subpoena
on every other party.

(2) A party may apply for a hearing
subpoena at any time before the com-
mencement of a hearing. During a
hearing, a party may make an applica-
tion for a subpoena orally on the
record before the ALJ.

(3) The ALJ will promptly issue any
hearing subpoena requested pursuant
to this section. If the ALJ determines
that the application does not set forth
a valid basis for the issuance of the
subpoena, or that any of its terms are
unreasonable, oppressive, excessive in
scope, or unduly burdensome, the ALJ
may refuse to issue the subpoena or
may issue it in a modified form upon
any conditions consistent with this
subpart. Upon issuance by the ALJ, the
party making the application must
serve the subpoena on the person
named in the subpoena and on each
party.

(b) Motion to quash or modify. (1) Any
person to whom a hearing subpoena is
directed or any party may file a mo-
tion to quash or modify the subpoena,
accompanied by a statement of the
basis for quashing or modifying the
subpoena. The movant must serve the
motion on each party and on the per-
son named in the subpoena. Any party
may respond to the motion within ten
days of service of the motion.

(2) Any motion to quash or modify a
hearing subpoena must be filed prior to
the time specified in the subpoena for
compliance but not more than ten days
after the date of service of the sub-
poena upon the movant.

(c) Enforcing subpoenas. If a subpoe-
naed person fails to comply with any
subpoena issued pursuant to this sec-
tion or any order of the ALJ which di-
rects compliance with all or any por-
tion of a document subpoena, the sub-
poenaing party or any other aggrieved
party may seek enforcement of the
subpoena pursuant to §263.26(c).

§263.35 Conduct of hearings.

(a) General rules. (1) Conduct of hear-
ings. Hearings must be conducted so as
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to provide a fair and expeditious pres-
entation of the relevant disputed
issues. Each party has the right to
present its case or defense by oral and
documentary evidence and to conduct
such cross examination as may be re-
quired for full disclosure of the facts.

(2) Order of hearing. Enforcement
Counsel will present its case-in-chief
first, unless otherwise ordered by the
ALJ, or unless otherwise expressly
specified by law or regulation. Enforce-
ment Counsel will be the first party to
present an opening statement and a
closing statement and may make a re-
buttal statement after the respondent’s
closing statement. If there are mul-
tiple respondents, respondents may
agree among themselves as to their
order of presentation of their cases, but
if they do not agree, the ALJ will fix
the order.

(3) Examination of witnesses. Only one
counsel for each party may conduct an
examination of a witness, except that
in the case of extensive direct exam-
ination, the ALJ may permit more
than one counsel for the party pre-
senting the witness to conduct the ex-
amination. A party may have one
counsel conduct the direct examina-
tion and another counsel conduct re-di-
rect examination of a witness, or may
have one counsel conduct the cross ex-
amination of a witness and another
counsel conduct the re-cross examina-
tion of a witness.

(4) Stipulations. Unless the ALJ di-
rects otherwise, all stipulations of fact
and law previously agreed upon by the
parties, and all documents, the admis-
sibility of which have been previously
stipulated, will be admitted into evi-
dence upon commencement of the hear-
ing.

(b) Transcript. The hearing must be
recorded and transcribed. The reporter
will make the transcript available to
any party upon payment by that party
to the reporter of the cost of the tran-
script. The ALJ may order the record
corrected, either upon motion to cor-
rect, upon stipulation of the parties, or
following notice to the parties upon
the ALJ’s own motion.

(c) Electronic presentation. Based on
the circumstances of each hearing, the
ALJ may direct the use of, or any
party may use, an electronic presen-
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tation during the hearing. If the ALJ
requires an electronic presentation
during the hearing, each party will be
responsible for their own presentation
and related costs, unless the parties
agree to another manner in which to
allocate presentation responsibilities
and costs.

§263.36 Evidence.

(a) Admissibility. (1) Except as is oth-
erwise set forth in this section, rel-
evant, material, and reliable evidence
that is not unduly repetitive is admis-
sible to the fullest extent authorized
by the Administrative Procedure Act
and other applicable law.

(2) Evidence that would be admissible
under the Federal Rules of Evidence is
admissible in a proceeding conducted
pursuant to this subpart.

(3) Evidence that would be inadmis-
sible under the Federal Rules of Evi-
dence may not be deemed or ruled to be
inadmissible in a proceeding conducted
pursuant to this subpart if such evi-
dence is relevant, material, reliable,
and not unduly repetitive.

(b) Official notice. (1) Official notice
may be taken of any material fact
which may be judicially noticed by a
United States district court and any
material information in the official
public records of any Federal or State
government agency.

(2) All matters officially noticed by
the ALJ or the Board must appear on
the record.

(3) If official notice is requested or
taken of any material fact, the parties,
upon timely request, must be afforded
an opportunity to object.

(c) Documents. (1) A duplicate copy of
a document is admissible to the same
extent as the original, unless a genuine
issue is raised as to whether the copy is
in some material respect not a true and
legible copy of the original.

(2) Subject to the requirements of
paragraph (a) of this section, any docu-
ment, including a report of examina-
tion, supervisory activity, inspection,
or visitation, prepared by an appro-
priate Federal financial institutions
regulatory agency or by a State regu-
latory agency, is admissible either
with or without a sponsoring witness.
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(3) Witnesses may use existing or
newly created charts, exhibits, cal-
endars, calculations, outlines, or other
graphic material to summarize, illus-
trate, or simplify the presentation of
testimony. Such materials may, sub-
ject to the ALJ’s discretion, be used
with or without being admitted into
evidence.

(d) Objections. (1) Objections to the
admissibility of evidence must be time-
ly made and rulings on all objections
must appear on the record.

(2) When an objection to a question
or line of questioning propounded to a
witness is sustained, the examining
counsel may make a specific proffer on
the record of what the examining coun-
sel expected to prove by the expected
testimony of the witness either by rep-
resentation of counsel or by direct
questioning of the witness.

(3) The ALJ will retain rejected ex-
hibits, adequately marked for identi-
fication, for the record, and transmit
such exhibits to the Board.

(4) Failure to object to admission of
evidence or to any ruling constitutes a
waiver of the objection.

(e) Stipulations. The parties may stip-
ulate as to any relevant matters of fact
or the authentication of any relevant
documents. Such stipulations must be
received in evidence at a hearing and
are binding on the parties with respect
to the matters therein stipulated.

(f) Depositions of unavailable witnesses.
(1) If a witness is unavailable to testify
at a hearing, and that witness has tes-
tified in a deposition to which all par-
ties in a proceeding had notice and an
opportunity to participate, a party
may offer as evidence all or any part of
the transcript of the deposition, includ-
ing deposition exhibits, if any.

(2) Such deposition transcript is ad-
missible to the same extent that testi-
mony would have been admissible had
that person testified at the hearing,
provided that if a witness refused to
answer proper questions during the
depositions, the ALJ may, on that
basis, limit the admissibility of the
deposition in any manner that justice
requires.

(3) Only those portions of a deposi-
tion received in evidence at the hear-
ing constitute a part of the record.
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§263.37 Post-hearing filings.

(a) Proposed findings and conclusions
and supporting briefs. (1) Using the same
method of service for each party, the
ALJ will serve notice upon each party
that the certified transcript, together
with all hearing exhibits and exhibits
introduced but not admitted into evi-
dence at the hearing, has been filed.
Any party may file with the ALJ pro-
posed findings of fact, proposed conclu-
sions of law, and a proposed order with-
in 30 days following service of this no-
tice by the ALJ or within such longer
period as may be ordered by the ALJ.

(2) Proposed findings and conclusions
must be supported by citation to any
relevant authorities and by page ref-
erences to any relevant portions of the
record. A post-hearing brief may be
filed in support of proposed findings
and conclusions, either as part of the
same document or in a separate docu-
ment. Any party who fails to file time-
ly with the ALJ any proposed finding
or conclusion is deemed to have waived
the right to raise in any subsequent fil-
ing or submission any issue not ad-
dressed in such party’s proposed find-
ing or conclusion.

(b) Reply briefs. Reply briefs may be
filed within 15 days after the date on
which the parties’ proposed findings,
conclusions, and order are due. Reply
briefs must be strictly limited to re-
sponding to new matters, issues, or ar-
guments raised in another party’s pa-
pers. A party who has not filed pro-
posed findings of fact and conclusions
of law or a post-hearing brief may not
file a reply brief.

(c) Simultaneous filing required. The
ALJ will not order the filing by any
party of any brief or reply brief in ad-
vance of the other party’s filing of its
brief.

§263.38 Recommended decision and
filing of record.

(a) Filing of recommended decision and
record. Within 45 days after expiration
of the time allowed for filing reply
briefs under §263.37(b), the ALJ will file
with and certify to the Board, for deci-
sion, the record of the proceeding. The
record must include the ALJ’s rec-
ommended decision, recommended
findings of fact, recommended conclu-
sions of law, and proposed order; all
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prehearing and hearing transcripts, ex-
hibits, and rulings; and the motions,
briefs, memoranda, and other sup-
porting papers filed in connection with
the hearing. The ALJ will serve upon
each party the recommended decision,
findings, conclusions, and proposed
order.

(b) Filing of index. At the same time
the ALJ files with and certifies to the
Board for final determination the
record of the proceeding, the ALJ will
furnish to the Board a certified index
of the entire record of the proceeding.
The certified index must include, at a
minimum, an entry for each paper, doc-
ument, or motion filed with the ALJ in
the proceeding, the date of the filing,
and the identity of the filer. The cer-
tified index must also include an ex-
hibit index containing, at a minimum,
an entry consisting of exhibit number
and title or description for: each ex-
hibit introduced and admitted into evi-
dence at the hearing; each exhibit in-
troduced but not admitted into evi-
dence at the hearing; each exhibit in-
troduced and admitted into evidence
after the completion of the hearing;
and each exhibit introduced but not ad-
mitted into evidence after the comple-
tion of the hearing.

§263.39 Exceptions to recommended
decision.

(a) Filing exceptions. Within 30 days
after service of the recommended deci-
sion, findings, conclusions, and pro-
posed order under §263.38, a party may
file with the Board written exceptions
to the ALJ’s recommended decision,
findings, conclusions, or proposed
order, to the admission or exclusion of
evidence, or to the failure of the ALJ
to make a ruling proposed by a party.
A supporting brief may be filed at the
time the exceptions are filed, either as
part of the same document or in a sepa-
rate document.

(b) Effect of failure to file or raise ex-
ceptions. (1) Failure of a party to file
exceptions to those matters specified
in paragraph (a) of this section within
the time prescribed is deemed a waiver
of objection thereto.

(2) No exception need be considered
by the Board if the party taking excep-
tion had an opportunity to raise the
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same objection, issue, or argument be-
fore the ALJ and failed to do so.

(c) Contents. (1) All exceptions and
briefs in support of such exceptions
must be confined to the particular
matters in, or omissions from, the
ALJ’s recommendations to which that
party takes exception.

(2) All exceptions and briefs in sup-
port of exceptions must set forth page
or paragraph references to the specific
parts of the ALJ’s recommendations to
which exception is taken, the page or
paragraph references to those portions
of the record relied upon to support
each exception, and the legal authority
relied upon to support each exception.

§263.40 Review by the Board.

(a) Notice of submission to the Board.
When the Board determines that the
record in the proceeding is complete,
the Board will serve notice upon the
parties that the proceeding has been
submitted to the Board for final deci-
sion.

(b) Oral argument before the Board.
Upon the initiative of the Board or on
the written request of any party filed
with the Board within the time for fil-
ing exceptions, the Board may order
and hear oral argument on the rec-
ommended findings, conclusions, deci-
sion, and order of the ALJ. A written
request by a party must show good
cause for oral argument and state rea-
sons why arguments cannot be pre-
sented adequately in writing. A denial
of a request for oral argument may be
set forth in the Board’s final decision.
Oral argument before the Board must
be on the record.

(¢c) Board’s final decision. (1)
Decisional employees may advise and
assist the Board in the consideration
and disposition of the case. The final
decision of the Board will be based
upon review of the entire record of the
proceeding, except that the Board may
limit the issues to be reviewed to those
findings and conclusions to which op-
posing arguments or exceptions have
been filed by the parties.

(2) The Board will render a final deci-
sion within 90 days after notification of
the parties that the case has been sub-
mitted for final decision, or 90 days
after oral argument, whichever is later,
unless the Board orders that the action
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or any aspect thereof be remanded to
the ALJ for further proceedings. Copies
of the final decision and order of the
Board will be served upon each party to
the proceeding, upon other persons re-
quired by statute, and, if directed by
the Board or required by statute, upon
any appropriate State or Federal su-
pervisory authority.

§263.41 Stays pending judicial review.

The commencement of proceedings
for judicial review of a final decision
and order of the Board may not, unless
specifically ordered by the Board or a
reviewing court, operate as a stay of
any order issued by the Board. The
Board may, in the Board’s, and on such
terms as the Board finds just, stay the
effectiveness of all or any part of an
order pending a final decision on a pe-
tition for review of that order.

Subpart B—Board Local Rules
Supplementing the Uniform Rules

SOURCE: 88 FR 89909, Dec. 28, 2023, unless
otherwise noted.

§263.50 Purpose and scope.

(a) This subpart prescribes the rules
of practice and procedure governing
formal adjudications set forth in para-
graph (b) of this section, and supple-
ments the rules of practice and proce-
dure contained in subpart A of this
part.

(b) The rules and procedures of this
subpart and subpart A of this part will
apply to the formal adjudications set
forth in §263.1 and to the following ad-
judications:

(1) Suspension of a member bank
from use of credit facilities of the Fed-
eral Reserve System under section 4 of
the FRA (12 U.S.C. 301);

(2) Termination of a bank’s member-
ship in the Federal Reserve System
under section 9 of the FRA (12 U.S.C.
327);

(3) Issuance of a cease-and-desist
order under section 11 of the Clayton
Act (156 U.S.C. 21);

(4) Adjudications under sections 2, 3,
or 4 of the BHC Act (12 U.S.C. 1841, 1842,
or 1843);

(6) Formal adjudications on bank
merger applications under section 18(c)
of the FDIA (12 U.S.C. 1828(c));
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(6) Issuance of a divestiture order
under section 5(e) of the BHC Act (12
U.S.C. 1844(e));

(7) Imposition of sanctions upon any
municipal securities dealer for which
the Board is the appropriate regulatory
agency, or upon any person associated
or seeking to become associated with
such a municipal securities dealer,
under section 156B(c)(5) of the Exchange
Act (156 U.S.C. 780-4);

(8) Proceedings where the Board oth-
erwise orders that a formal hearing be
held;

(9) Termination of the activities of a
state branch, state agency, or commer-
cial lending company subsidiary of a
foreign bank in the United States, pur-
suant to section 7(e) of the IBA (12
U.S.C. 3105(d));

(10) Termination of the activities of a
representative office of a foreign bank
in the United States, pursuant to sec-
tion 10(b) of the IBA (12 U.S.C. 3107(b));

(11) Issuance of a prompt corrective
action directive to a member bank
under section 38 of the FDI Act (12
U.S.C. 18310);

(12) Reclassification of a member
bank on grounds of unsafe or unsound
condition under section 38(g)(1) of the
FDI Act (12 U.S.C. 18310(g)(1));

(13) Reclassification of a member
bank on grounds of unsafe and unsound
practice under section 38(g)(1) of the
FDI Act (12 U.S.C. 18310(g2)(1));

(14) Issuance of an order requiring a
member bank to dismiss a director or
senior executive officer under section
38 (e)(b) and 38(f)(2) (F)(ii) of the FDI
Act (12 U.S.C. 18310o(e)(5) and 1831o(f)(2)
(F)(ii)); and

(15) Adjudications under section 10 of
the HOLA (12 U.S.C. 1467a).

§263.51 Definitions.

As used in subparts B through G of
this part:

(a) Secretary means the Secretary of
the Board of Governors of the Federal
Reserve System.

(b) Member bank means any bank that
is a member of the Federal Reserve
System.

(c) Institution has the same meaning
as that assigned to it in subpart A of
this part, and includes any foreign
bank with a representative office in the
United States.
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§263.52 Address for filing.

All papers to be filed with the Board
must be filed with the Secretary of the
Board of Governors of the Federal Re-
serve System, Washington, DC 20551.
All papers to be filed with the Board
electronically must be sent to: OSEC-
Litigation@frb.gov.

§263.53 Discovery depositions.

(a) In general. In addition to the dis-
covery permitted in subpart A of this
part, limited discovery by means of
depositions will be allowed for individ-
uals with knowledge of facts material
to the proceeding that are not pro-
tected from discovery by any applica-
ble privilege, and of identified expert
witnesses. Except in unusual cases, ac-
cordingly, depositions will be per-
mitted only of individuals identified as
hearing witnesses, including experts.
All discovery depositions must be com-
pleted within the time set forth in
§263.24(d).

(b) Application. A party who desires
to take a deposition of any other par-
ty’s proposed witnesses, must apply to
the ALJ for the issuance of a deposi-
tion subpoena or subpoena duces
tecum. The application must state the
name and address of the proposed depo-
nent, the subject matter of the testi-
mony expected from the deponent and
its relevancy to the proceeding, and
the address of the place, the manner
(e.g., remote means, in person), and the
time, no sooner than ten days after the
service of the subpoena, for the taking
of the deposition. Any such application
must be treated as a motion subject to
the rules governing motions practice
set forth in §263.23.

(c) Issuance of subpoena. The ALJ
must issue the requested deposition
subpoena or subpoena duces tecum upon
a finding that the application satisfies
the requirements of this section and of
§263.24. If the ALJ determines that the
taking of the deposition or its proposed
location or manner is, in whole or in
part, unnecessary, unreasonable, op-
pressive, excessive in scope or unduly
burdensome, the ALJ may deny the ap-
plication or may grant it upon such
conditions as justice may require. The
party obtaining the deposition sub-
poena or subpoena duces tecum will be
responsible for serving it on the depo-
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nent and all parties to the proceeding
in accordance with §263.11. A deposi-
tion subpoena may require the witness
to be deposed at any place within the
country in which that witness resides
or has a regular place of employment,
by remote means, or such other con-
venient place or manner, as the ALJ
fixes.

(d) Motion to quash or modify. A per-
son named in a deposition subpoena or
subpoena duces tecum may file a motion
to quash or modify the subpoena or for
the issuance of a protective order. Such
motions must be filed within ten days
following service of the subpoena, but
in all cases at least five days prior to
the commencement of the scheduled
deposition. The motion must be accom-
panied by a statement of the reasons
for granting the motion and a copy of
the motion and the statement must be
served on the party which requested
the subpoena. Only the party request-
ing the subpoena may file a response to
a motion to quash or modify, and any
such response must be filed within five
days following service of the motion.

(e) Enforcement of a deposition sub-
poena. Enforcement of a deposition
subpoena must be in accordance with
the procedures set forth in §263.27(d).

(f) Conduct of the deposition. The de-
ponent must be duly sworn. By stipula-
tion of the parties or order by the ALJ,
a court reporter or other person au-
thorized to administer an oath may ad-
minister the oath remotely, without
being in the physical presence of the
deponent. Each party may examine the
deponent with respect to all non-privi-
leged, relevant, and material matters.
Objections to questions or evidence
must be in the short form, stating the
ground for the objection. Failure to ob-
ject to questions or evidence will not
be deemed a waiver except where the
grounds for the objection might have
been avoided if the objection had been
timely presented. The discovery depo-
sition must be transcribed or otherwise
recorded as agreed among the parties.

(g) Protective orders. At any time dur-
ing the taking of a discovery deposi-
tion, on the motion of any party or of
the deponent, the ALJ may terminate
or limit the scope and manner of the
deposition upon a finding that grounds
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exist for such relief. Grounds for termi-
nating or limiting the taking of a dis-
covery deposition include a finding
that the discovery deposition is being
conducted in bad faith or in such a
manner as to:

(1) Unreasonably annoy, embarrass,
or oppress the deponent;

(2) Unreasonably probe into privilege,
irrelevant, or immaterial matters; or

(3) Unreasonably attempt to pry into
a party’s preparation for trial.

§263.54 Delegation to the Office of Fi-
nancial Institution Adjudication.

Unless otherwise ordered by the
Board, administrative adjudications
subject to subpart A of this part must
be conducted by an ALJ of OFIA.

§263.55 Board as Presiding Officer.

The Board may, in its discretion, des-
ignate itself, one or more of its mem-
bers, or an authorized officer, to act as
presiding officer in a formal hearing. In
such a proceeding, the authority of
Board or its designee will include all
the authority provided to an ALJ
under this part. Proposed findings and
conclusions, briefs, and other submis-
sions by the parties permitted in sub-
part A of this part must be filed with
the Secretary for consideration by the
Board. Sections 263.38 and 263.39 will
not apply to proceedings conducted
under this section.

§263.56 Initial licensing proceedings.

Proceedings with respect to applica-
tions for initial licenses will include,
but not be limited to, applications for
Board approval under section 3 of the
BHC Act and section 10 of HOLA and
such proceedings as may be ordered by
the Board with respect to applications
under section 18(c) of the FDIA. In such
initial licensing proceedings, the proce-
dures set forth in subpart A of this part
will apply, except that the Board may
designate a Board Counsel to represent
the Board in a nonadversary capacity
for the purpose of developing for the
record information relevant to the
issues to be determined by the Pre-
siding Officer and the Board. In such
proceedings, Board Counsel will be con-
sidered to be a decisional employee for
purposes of §§263.9 and 263.40.

12 CFR Ch. Il (1-1-25 Edition)

§263.57 Sanctions relating to conduct
in an adjudicatory proceeding.

(a) General rule. The ALJ may impose
sanctions when any party or person in
an adjudicatory proceeding under this
part has failed to comply with an appli-
cable statute, regulation, or order, and
that failure to comply:

(1) Constitutes contemptuous con-
duct;

(2) Materially injures or prejudices
another party in terms of substantive
injury, incurring additional expenses
including attorney’s fees, prejudicial
delay, or otherwise;

(3) Is a clear and unexcused violation
of an applicable statute, regulation, or
order; or

(4) Unduly delays the proceeding.

(b) Sanctions. Sanctions which may
be imposed include any one or more of
the following:

(1) Issuing an order against the
party;

(2) Rejecting or striking any testi-
mony or documentary evidence offered,
or other papers filed, by the party;

(3) Precluding the party from:

(i) Contesting specific issues or find-
ings;

(ii) Offering certain evidence or chal-
lenging or contesting certain evidence
offered by another party; or

(iii) Making a late filing or condi-
tioning a late filing on any terms that
are just;

(4) Assessing reasonable expenses, in-
cluding attorney’s fees, incurred by
any other party as a result of the im-
proper action or failure to act; and

(5) Excluding or suspending a party
or person from the adjudicatory pro-
ceeding.

(c) Procedure for imposition of sanc-
tions. (1) Upon the motion of any party,
or on the ALJ’s own motion, the ALJ
may impose sanctions in accordance
with this section. The ALJ must sub-
mit to the Board for final ruling the
sanction of entering a final order deter-
mining the case on the merits.

(2) No sanction authorized by this
section, other than refusal to accept
late filings, must be imposed without
prior notice to all parties and an oppor-
tunity for any party or person against
whom sanctions would be imposed to
be heard. Such opportunity to be heard
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may be on such notice, and the re-
sponse may be in such form, as the
ALJ directs. The ALJ may limit the
opportunity to be heard to an oppor-
tunity of a party or person to respond
orally immediately after the act or in-
action covered by this section is noted
by the ALJ.

(3) Requests for the imposition of
sanctions by any party, and the impo-
sition of sanctions, are subject to in-
terlocutory review in the same manner
as any other ruling by the ALJ.

(d) Section not exclusive. Nothing in
this section precludes the ALJ or the
Board from taking any other action, or
imposing any restriction or sanction,
authorized by applicable statute or reg-
ulation.

Subpart C—Rules and Procedures
for Assessment and Collection
of Civil Money Penalties

§263.60 Scope.

The Uniform Rules set forth in sub-
part A of this part shall govern the
procedures for assessment of civil
money penalties, except as otherwise
provided in this subpart.

§263.61 Opportunity for informal pro-
ceeding.

In the sole discretion of the Board’s
General Counsel, the General Counsel
may, prior to the issuance by the
Board of a notice of assessment of civil
penalty, advise the affected person that
the issuance of a notice of assessment
of civil penalty is being considered and
the reasons and authority for the pro-
posed assessment. The General Counsel
may provide the person an opportunity
to present written materials or request
a conference with members of the
Board’s staff to show that the penalty
should not be assessed or, if assessed,
should be reduced in amount.

§263.62 Relevant considerations
assessment of civil penalty.

In determining the amount of the
penalty to be assessed, the Board shall
take into account the appropriateness
of the penalty with respect to the fi-
nancial resources and good faith of the
person charged, the gravity of the mis-
conduct, the history of previous mis-
conduct, the economic benefit derived

for
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by the person from the misconduct,
and such other matters as justice may
require.

§263.63 Assessment order.

(a) In the event of consent to an as-
sessment by the person concerned, or
if, upon the record made at an adminis-
trative hearing, the Board finds that
the grounds for having assessed the
penalty have been established, the
Board may issue a final order of assess-
ment of civil penalty. In its final order,
the Board may modify the amount of
the penalty specified in the notice of
assessment.

(b) An assessment order is effective
immediately upon issuance, or upon
such other date as may be specified
therein, and shall remain effective and
enforceable until it is stayed, modified,
terminated, or set aside by action of
the Board or a reviewing court.

§263.64 Payment of civil penalty.

(a) The date designated in the notice
of assessment for payment of the civil
penalty will normally be 60 days from
the issuance of the notice. If, however,
the Board finds in a specific case that
the purposes of the authorizing statute
would be better served if the 60-day pe-
riod is changed, the Board may shorten
or lengthen the period or make the
civil penalty payable immediately
upon receipt of the notice of assess-
ment. If a timely request for a formal
hearing to challenge an assessment of
civil penalty is filed, payment of the
penalty shall not be required unless
and until the Board issues a final order
of assessment following the hearing. If
an assessment order is issued, it will
specify the date by which the civil pen-
alty should be paid or collected.

(b) Checks in payment of civil pen-
alties should be made payable to the
“Board of Governors of the Federal Re-
serve System.”” Upon collection, the
Board shall forward the amount of the
penalty to the Treasury of the United
States.

§263.65 Civil money penalty inflation
adjustments.

(a) Inflation adjustments. In accord-
ance with the Federal Civil Penalties
Inflation Adjustment Act Improve-
ments Act of 2015, which further
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amended the Federal Civil Penalties
Inflation Adjustment Act of 1990, the
Board has set forth in paragraph (b) of
this section the adjusted maximum
amounts for each civil money penalty
provided by law within the Board’s ju-
risdiction. The authorizing statutes
contain the complete provisions under
which the Board may seek a civil
money penalty. The adjusted civil

12 CFR Ch. Il (1-1-25 Edition)

money Dpenalties apply only to pen-
alties assessed on or after January 12,
2024, whose associated violations oc-
curred on or after November 2, 2015.

(b) Maximum civil money penalties. The
maximum (or, in the cases of 12 U.S.C.
334 and 1832(c), fixed) civil money pen-
alties as set forth in the referenced
statutory sections are set forth in the
table in this paragraph (b).

TABLE 1 TO PARAGRAPH (b)

Adjusted civil
Statute mog\ey penalty

12 U.S.C. 324:

Inadvertently late or misleading reports, iNter @lia .................cccceceeiiiiiiiiiieiieeee e $4,899

Other late or misleading reports, inter alia ..... OO 48,992

Knowingly or reckless false or misleading reports, inter alia 2,449,575
12 U.S.C. 334 ... FO OO 356
T2 ULS.C. 8748 . 356
12 U.S.C. 504:

First Tier 12,249

Second Tier .............. 61,238

TRUIG TIEE ... 2,449,575
12 U.S.C. 505:

FFEST THEE ettt ettt ettt et et e et e e st e e st e e b e e easeesb e e seeeabeeeaseesseeesaaenbeeeabeeseeesaaeseeenseeebeeessaans 12,249

Second Tier ... 61,238

Third Tier 2,449,575
12 U.S.C. TABA(V)(4) wovrrvereiernreeseesseesseees st st st ss s 4,899
12 U.S.C. T4B4(V)(5) wvereeriiiiieieietsi ittt 48,992
T2 ULS.C. T4BA(V)(B) ettt 2,449,575
T2 ULS.C. 14B7A(1)(2) -ovvvreereeeeieieiiie it 61,238
12 U.S.C. T4B7(I)(3) wervrvrrrresmreesressmeesseessssssssess e sssesssssssss sttt ss bbbt 61,238
12 U.S.C. 1467a(r):

L2 S0 = N 4,899

Second Tier .............. 48,992

THUEG TIBE v ettt et e et e et e e bt e e et e e s aaeebeesabeessseesse e saesabeeesseessaaasseenbeesaseenssaasseeseesaseensnen 2,449,575
12 U.S.C. 1817(j)(16):

L2 S0 = N 12,249

Second Tier .............. 61,238

THUEG TIBE ettt ettt ettt e e e bt eaa e et e e e aae s beesabeeesaeesse e seesabeeesseesseeasseenbeesaseesssaassesseesasaensnen 2,449,575
12 U.S.C. 1818(i)(2):

L2 S0 = 12,249

Second Tier .............. 61,238

Third Tier 2,449,575
12 U.S.C. 1820(K)(B)(A)([i) +vvevrrrrrrrreicirieisiisisist sttt sa et 402,920
T2 ULS.C. 18B2(C) euvuiuiiiiieeicic ettt 3,558
T2 ULS.C. 18A7(D) o 61,238
12 U.S.C. 1847(d):

1T = OSSPSR 4,899

Second Tier .............. 48,992

TRUIG TIEE ... b bbb 2,449,575
T2 ULS.CL 8B4 . bbb bbbttt 356
12 U.S.C. 1972(2)(F):

L2 S0 = 12,249

Second Tier .............. 61,238

TRUEG TIBE vttt ettt ettt e et e e bt e e e et e e s aaeebeesabeeesseesse e seesabeeessaenbaaasseenbeesssaenssaasseaseesasaensnen 2,449,575
12 U.S.C. B110(8) wvveeicirieisiicietet ettt 55,981
12 U.S.C. 3110(c):

L3 = OO 4,480

Second Tier .............. 44,783

Third Tier 2,239,210
T2 ULS.C. BI09(A) oot 3,047
15 U.S.C. 78u-2(b)(1):

FOr @ NAMUTAI PEISON ...ttt bbbt 11,524

FOr @any Other PEISON ...........ccccciiiiiiiiiii bbb 115,231
15 U.S.C. 78u—2(b)(2)

FOr @ NAIULAI PEISON ...t sr e e sneene e 115,231

FOr @ny OthEr PEIrSON ...........ccciiiiiiiicicicccce bbb 576,158
15 U.S.C. 78u-2(b)(3)

FOI @ NALUFAI PEISON ..ottt bttt et bttt e bt e bt et e b naeenean 230,464

FOr @ny Other PEIrSON ...........cccciiiiiiiiieicicccce e 1,152,314
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TABLE 1 TO PARAGRAPH (b)—Continued
Jousted gy
15 ULS.C. 1BB9E(K)(1) rvvrrverreeceeeeseeseeeessssssssesssesssessessssssssssesssssesssesssssssssssesssssssssssesssessssssssssesssssessssnnssnsssnsenn 14,069
15 ULS.C. 1B39E(K)(2) .vvrvvevrerernressssesssesssssssessessssssss s st st sses et ss sttt 28,135
42 U.S.C. 40T2A(F)(5) +rrvreererrerereseeeeeeseeseesessesssessessessesse s st s st sses sttt 2,661

[89 FR 2115, Jan. 12, 2024]

Subpart D—Rules and Procedures
Applicable to Suspension or
Removal of an Institution-Af-
filiated Party Where a Felony
is Charged or Proven

§263.70 Purpose and scope.

The rules and procedures set forth in
this subpart apply to informal hearings
afforded to any institution-affiliated
party for whom the Board is the appro-
priate regulatory agency, who has been
suspended or removed from office or
prohibited from further participation
in any manner in the conduct of the in-
stitution’s affairs by a notice or order
issued by the Board upon the grounds
set forth in section 8(g) of the FDIA (12
U.S.C. 1818(g)).

§263.71 Notice or order of suspension,
removal, or prohibition.

(a) Grounds. The Board may suspend
an institution-affiliated party from of-
fice or prohibit an institution-affili-
ated party from further participation
in any manner in the conduct of an in-
stitution’s affairs when the person is
charged in any information, indict-
ment, or complaint authorized by a
United States attorney with the com-
mission of, or participation in, a crime
involving dishonesty or breach of trust
that is punishable by imprisonment for
a term exceeding one year under State
or Federal law. The Board may remove
an institution-affiliated party from of-
fice or prohibit an institution-affili-
ated party from further participation
in any manner in the conduct of an in-
stitution’s affairs when the person is
convicted of such an offense and the
conviction is not subject to further di-
rect appellate review. The Board may
suspend or remove an institution-affili-
ated party or prohibit an institution-
affiliated party from participation in
an institution’s affairs in these cir-

cumstances if the Board finds that con-
tinued service to the financial institu-
tion or participation in its affairs by
the institution-affiliated party may
pose a threat to the interests of the in-
stitution’s depositors or may threaten
to impair public confidence in the fi-
nancial institution.

(b) Contents. The Board commences a
suspension, removal, or prohibition ac-
tion under this subpart with the
issuance, and service upon an institu-
tion-affiliated party, of a notice of sus-
pension from office, or order of re-
moval from office, or notice or order of
prohibition from participation in the
financial institution’s affairs. Such a
notice or order shall indicate the basis
for the suspension, removal, or prohibi-
tion and shall inform the institution-
affiliated party of the right to request
in writing, within 30 days of service of
the notice or order, an opportunity to
show at an informal hearing that con-
tinued service to, or participation in
the conduct of the affairs of, the finan-
cial institution does not and is not
likely to pose a threat to the interests
of the financial institution’s depositors
or threaten to impair public confidence
in the financial institution. Failure to
file a timely request for an informal
hearing shall be deemed to be a waiver
of the right to request such a hearing.
A notice of suspension or prohibition
shall remain in effect until the crimi-
nal charge upon which the notice is
based is finally disposed of or until the
notice is terminated by the Board.

(c) Service. The notice or order shall
be served upon the affiliated financial
institution concerned, whereupon the
institution-affiliated party shall imme-
diately cease service to the financial
institution or further participation in
any manner in the conduct of the af-
fairs of the financial institution. A no-
tice or order of suspension, removal, or
prohibition may be served by any of
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the means authorized for service under
§263.11(c)(2) of subpart A.

§263.72 Request for informal hearing.

An institution-affiliated party who is
suspended or removed from office or
prohibited from participation in the in-
stitution’s affairs may request an in-
formal hearing within 30 days of serv-
ice of the notice or order. The request
shall be filed in writing with the Sec-
retary, Board of Governors of the Fed-
eral Reserve System, Washington, DC
20551. The request shall state with par-
ticularity the relief desired and the
grounds therefor and shall include,
when available, supporting evidence in
the form of affidavits. If the institu-
tion-affiliated party desires to present
oral testimony or witnesses at the
hearing, the institution-affiliated
party must include a request to do so
with the request for informal hearing.
The request to present oral testimony
or witnesses shall specify the names of
the witnesses and the general nature of
their expected testimony.

§263.73 Order for informal hearing.

(a) Issuance of hearing order. Upon re-
ceipt of a timely request for an infor-
mal hearing, the Secretary shall
promptly issue an order directing an
informal hearing to commence within
30 days of the receipt of the request. At
the request of the institution-affiliated
party, the Secretary may order the
hearing to commence at a time more
than 30 days after the receipt of the re-
quest for hearing. The hearing shall be
held in Washington, DC, or at such
other place as may be designated by
the Secretary, before presiding officers
designated by the Secretary to conduct
the hearing. The presiding officers nor-
mally will include representatives from
the Board’s Legal Division and the Di-
vision of Banking Supervision and Reg-
ulation and from the appropriate Fed-
eral Reserve Bank.

(b) Waiver of oral hearing. A institu-
tion-affiliated party may waive in writ-
ing his or her right to an oral hearing
and instead elect to have the matter
determined by the Board solely on the
basis of written submissions.

(c) Hearing procedures. (1) The institu-
tion-affiliated party may appear at the
hearing personally, through counsel, or

12 CFR Ch. Il (1-1-25 Edition)

personally with counsel. The institu-
tion-affiliated party shall have the
right to introduce relevant written ma-
terials and to present an oral argu-
ment. The institution-affiliated party
may introduce oral testimony and
present witnesses only if expressly au-
thorized by the Board or the Secretary.
Except as provided in §263.11, the adju-
dicative procedures of the Administra-
tive Procedure Act (b U.S.C. 554-557)
and of subpart A of this part shall not
apply to the informal hearing ordered
under this subpart unless the Board or-
ders that subpart A of this part applies.

(2) The informal hearing shall be re-
corded and a transcript shall be fur-
nished to the institution-affiliated
party upon request and after the pay-
ment of the cost thereof. Witnesses
need not be sworn, unless specifically
requested by a party or the presiding
officers. The presiding officers may ask
questions of any witness.

(3) The presiding officers may order
the record to be kept open for a reason-
able period following the hearing (nor-
mally five business days), during which
time additional submissions to the
record may be made. Thereafter, the
record shall be closed.

(d) Authority of presiding officers. In
the course of or in connection with any
proceeding under this subpart, the
Board or the presiding officers are au-
thorized to administer oaths and affir-
mations, to take or cause to be taken
depositions, to issue, quash or modify
subpoenas and subpoenas duces tecum,
and, for the enforcement thereof, to
apply to an appropriate United States
district court. All action relating to
depositions and subpoenas shall be in
accordance with the rules provided in
§§263.34 and 263.53.

(e) Recommendation of presiding offi-
cers. The presiding officers shall make
a recommendation to the Board con-
cerning the notice or order of suspen-
sion, removal, or prohibition within 20
calendar days following the close of the
record on the hearing.

§263.74 Decision of the Board.

(a) Within 60 days following the close
of the record on the hearing, or receipt
of written submissions where a hearing
has been waived, the Board shall notify
the institution-affiliated party whether
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the notice of suspension or prohibition
will be continued, terminated, or oth-
erwise modified, or whether the order
of removal or prohibition will be re-
scinded or otherwise modified. The no-
tification shall contain a statement of
the basis for any adverse decision by
the Board. In the case of a decision fa-
vorable to the institution-affiliated
party, the Board shall take prompt ac-
tion to rescind or otherwise modify the
order of suspension, removal or prohi-
bition.

(b) In deciding the question of sus-
pension, removal, or prohibition under
this subpart, the Board shall not rule
on the question of the guilt or inno-
cence of the individual with respect to
the crime with which the individual
has been charged.

Subpart E—Procedures for
Issuance and Enforcement of
Directives To Maintain Ade-
quate Capital

§263.80 Purpose and scope.

This subpart establishes procedures
under which the Board may issue a di-
rective or take other action to require
a state member bank, bank holding
company, or a savings and loan holding
company to achieve and maintain ade-
quate capital.

[76 FR 56604, Sept. 13, 2011]

§263.81 Definitions.

(a) Bank holding company means any
company that controls a bank as de-
fined in section 2 of the BHC Act, 12
U.S.C. 1841, and in the Board’s Regula-
tion Y (12 CFR 225.2(b)) or any direct or
indirect subsidiary thereof other than
a bank subsidiary as defined in section
2(c) of the BHC Act, 12 U.S.C. 1841(c),
and in the Board’s Regulation Y (12
CFR 225.2(a)).

(b) Capital Adequacy Guidelines means
those guidelines for bank holding com-
panies and state member banks con-
tained in appendices A and D to the
Board’s Regulation Y (12 CFR part 225),
and in appendix A to the Board’s Regu-
lation H (12 CFR part 208), or any suc-
ceeding capital guidelines promulgated
by the Board.

(c) Directive means a final order
issued by the Board:

§263.83

(1) Pursuant to ILSA (12 U.S.C.
3907(b)(2)) requiring a state member
bank or bank holding company to in-
crease capital to or maintain capital at
the minimum level set forth in the
Board’s Capital Adequacy Guidelines or
as otherwise established under proce-
dures described in §263.85; or

(2) Pursuant to HOLA (@12 U.S.C.
1467a(g)(1)) requiring a savings and loan
holding company to increase capital to
or maintain capital at a certain level.

(d) State member bank means any
state-chartered bank that is a member
of the Federal Reserve System.

(e) Savings and loan holding company
means any company that controls a
savings association as defined in sec-
tion 10 of the HOLA, 12 U.S.C. 1467a,
and in the Board’s Regulation LL (12
CFR 238.2) or any direct or indirect
subsidiary thereof other than a savings
association subsidiary as defined in
section 10 of the HOLA, 12 U.S.C. 1467a,
and in the Board’s Regulation LL (12
CFR 238.2).

[66 FR 38052, Aug. 9, 1991, as amended at 76
FR 56604, Sept. 13, 2011]

§263.82 Establishment
capital levels.

The Board has established minimum
capital levels for state member banks
and bank holding companies in its Cap-
ital Adequacy Guidelines. The Board
may set higher capital levels as nec-
essary and appropriate for a particular
state member bank or bank holding
company based upon its financial con-
dition, managerial resources, pros-
pects, or similar factors, pursuant to
the procedures set forth in §263.85 of
this subpart.

of minimum

§263.83 Issuance of capital directives.

(a) Notice of intent to issue directive. If
a state member bank or bank holding
company is operating with less than
the minimum level of capital estab-
lished in the Board’s Capital Adequacy
Guidelines, or as otherwise established
under the procedures described in
§263.85, or if the Board has determined
that the current capital level of a sav-
ings and loan holding company is not
adequate, the Board may issue and
serve upon such state member bank,
bank holding company, or savings and
loan holding company written notice of
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the Board’s intent to issue a directive
to require the bank, bank holding com-
pany, or savings and loan holding com-
pany to achieve and maintain adequate
capital within a specified time period.

(b) Contents of motice. The notice of
intent to issue a directive shall in-
clude:

(1) The required minimum level of
capital to be achieved or maintained
by the institution;

(2) Its current level of capital;

(3) The proposed increase in capital
needed to meet the minimum require-
ments;

(4) The proposed date or schedule for
meeting these minimum requirements;

(5) When deemed appropriate, specific
details of a proposed plan for meeting
the minimum capital requirements;
and

(6) The date for a written response by
the bank or bank holding company to
the proposed directive, which shall be
at least 14 days from the date of
issuance of the notice unless the Board
determines a shorter period is nec-
essary because of the financial condi-
tion of the bank or bank holding com-
pany.

(c) Response to notice. The bank or
bank holding company may file a writ-
ten response to the notice within the
time period set by the Board. The re-
sponse may include:

(1) An explanation why a directive
should not be issued;

(2) Any proposed modification of the
terms of the directive;

(3) Any relevant information, miti-
gating circumstances, documentation
or other evidence in support of the in-
stitution’s position regarding the pro-
posed directive; and

(4) The institution’s plan for attain-
ing the required level of capital.

(d) Failure to file response. Failure by
the bank or bank holding company to
file a written response to the notice of
intent to issue a directive within the
specified time period shall constitute a
waiver of the opportunity to respond
and shall constitute consent to the
issuance of such directive.

(e) Board consideration of response.
After considering the response of the
bank or bank holding company, the
Board may:

12 CFR Ch. Il (1-1-25 Edition)

(1) Issue the directive as originally
proposed or in modified form;

(2) Determine not to issue a directive
and so notify the bank or bank holding
company; or

(3) Seek additional information or
clarification of the response by the
bank or bank holding company.

(f) Contents of directive. Any directive
issued by the Board may order the
bank or bank holding company to:

(1) Achieve or maintain the min-
imum capital requirement established
pursuant to the Board’s Capital Ade-
quacy Guidelines or the procedures in
§263.85 of this subpart by a certain
date;

(2) Adhere to a previously submitted
plan or submit for approval and adhere
to a plan for achieving the minimum
capital requirement by a certain date;

(3) Take other specific action as the
Board directs to achieve the minimum
capital levels, including requiring a re-
duction of assets or asset growth or re-
striction on the payment of dividends;
or

(4) Take any combination of the
above actions.

(g) Request for reconsideration of direc-
tive. Any state member bank or bank
holding company, upon a change in cir-
cumstances, may request the Board to
reconsider the terms of a directive and
may propose changes in the plan under
which it is operating to meet the re-
quired minimum capital level. The di-
rective and plan continue in effect
while such request is pending before
the Board.

[66 FR 38052, Aug. 9, 1991, as amended at 76
FR 56604, Sept. 13, 2011]

§263.84 Enforcement of directive.

(a) Judicial and administrative rem-
edies. (1) Whenever a bank or bank
holding company fails to follow a di-
rective issued under this subpart, or to
submit or adhere to a capital adequacy
plan as required by such directive, the
Board may seek enforcement of the di-
rective, including the capital adequacy
plan, in the appropriate United States
district court, pursuant to section 908
M)(2)(B)(i) of ILSA (12 TU.S.C.
3907(b)(2)(B)(ii)) and to section 8(i) of
the FDIA (12 U.S.C. 1818(i)), in the
same manner and to the same extent as
if the directive were a final cease-and-
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desist order. Whenever a savings and
loan holding company fails to follow a
directive issued under this subpart, or
to submit or adhere to a capital ade-
quacy plan as required by such direc-
tive, the Board may seek enforcement
of the directive, including the capital
adequacy plan, in the proper United
States district court, or the United
States court of any territory or other
place subject to the jurisdiction of the
United States, pursuant to section
10(g)(4) of HOLA (12 U.S.C. 1567a(g)(4)).

(2) The Board, pursuant to section
910(d) of ILSA (12 U.S.C. 3909(d)), may
also assess civil money penalties for
violation of the directive against any
bank or bank holding company and any
institution-affiliated party of the bank
or bank holding company, in the same
manner and to the same extent as if
the directive were a final cease-and-de-
sist order. The Board, pursuant to sec-
tion 10(i) (12 U.S.C. 1467a(i)), may also
assess civil money penalties for viola-
tion of the directive against any sav-
ings and loan holding company and any
institution-affiliated party of the sav-
ings and loan holding company, in the
same manner and to the same extent as
if the directive were a final cease-and-
desist order.

(b) Other enforcement actions. A direc-
tive may be issued separately, in con-
junction with, or in addition to any
other enforcement actions available to
the Board, including issuance of cease-
and-desist orders, the approval or de-
nial of applications or notices, or any
other actions authorized by law.

(c) Consideration in application pro-
ceedings. In acting upon any applica-
tion or notice submitted to the Board
pursuant to any statute administered
by the Board, the Board may consider
the progress of a state member bank,
bank holding company, or savings and
loan holding company or any sub-
sidiary thereof in adhering to any di-
rective or capital adequacy plan re-
quired by the Board pursuant to this
subpart, or by any other appropriate
banking supervisory agency pursuant
to ILSA. The Board shall consider
whether approval or a notice of intent
not to disapprove would divert earn-
ings, diminish capital, or otherwise im-
pede the bank, bank holding company,
or savings and loan holding company in

§263.85

achieving its required minimum cap-
ital level or complying with its capital
adequacy plan.

[66 FR 38052, Aug. 9, 1991, as amended at 76
FR 56604, Sept. 13, 2011]

§263.85 Establishment of increased
capital level for specific institu-
tions.

(a) Establishment of capital levels for
specific institutions. The Board may es-
tablish a capital level higher than the
minimum specified in the Board’s Cap-
ital Adequacy Guidelines for a specific
bank or bank holding company pursu-
ant to:

(1) A written agreement or memo-
randum of understanding between the
Board or the appropriate Federal Re-
serve Bank and the bank or bank hold-
ing company;

(2) A temporary or final cease-and-
desist order issued pursuant to section
8(b) or (c) of the FDIA (12 U.S.C. 1818(b)
or (¢));

(3) A condition for approval of an ap-
plication or issuance of a notice of in-
tent not to disapprove a proposal;

(4) Or other similar means; or

(5) The procedures set forth in para-
graph (b) of this section.

(b) Procedure to establish higher capital
requirement—(1) Notice. When the Board
determines that capital levels above
those in the Board’s Capital Adequacy
Guidelines may be necessary and ap-
propriate for a particular bank or bank
holding company under the cir-
cumstances, or when the Board deter-
mines that the current capital level of
a savings and loan holding company is
not adequate, the Board shall give the
bank or bank holding company notice
of the proposed higher capital require-
ment and shall permit the bank, bank
holding company, or savings and loan
holding company an opportunity to
comment upon the proposed capital
level, whether it should be required
and, if so, under what time schedule.
The notice shall contain the Board’s
reasons for proposing a higher level of
capital.

(2) Response. The bank, bank holding
company, or savings and loan holding
company shall be allowed at least 14
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days to respond, unless the Board de-
termines that a shorter period is nec-
essary because of the financial condi-
tion of the bank, bank holding com-
pany, or savings and loan holding com-
pany. Failure by the bank, bank hold-
ing company, or savings and loan hold-
ing company to file a written response
to the notice within the time set by
the Board shall constitute a waiver of
the opportunity to respond and shall
constitute consent to issuance of a di-
rective containing the required min-
imum capital level.

(3) Board decision. After considering
the response of the institution, the
Board may issue a written directive to
the bank, bank holding company, or
savings and loan holding company set-
ting an appropriate capital level and
the date on which this capital level
will become effective. The Board may
require the bank, bank holding com-
pany, or savings and loan holding com-
pany to submit and adhere to a plan for
achieving such higher capital level as
the Board may set.

(4) Enforcement of higher capital level.
The Board may enforce the capital
level established pursuant to the proce-
dures described in this section and any
plan submitted to achieve that capital
level through the procedures set forth
in §263.84 of this subpart.

[66 FR 38052, Aug. 9, 1991, as amended at 76
FR 56604, Sept. 13, 2011]

Subpart F—Practice Before the
Board

§263.90 Scope.

This subpart prescribes rules relating
to general practice before the Board on
one’s own behalf or in a representa-
tional capacity, including the cir-
cumstances under which disciplinary
sanctions—censure, suspension, or de-
barment—may be imposed upon per-
sons appearing in a representational
capacity, including attorneys and ac-
countants, but not including employees
of the Board. These disciplinary sanc-
tions, which continue in effect beyond
the duration of a specific proceeding,
supplement the provisions of §263.6(b)
of subpart A, which address control of
a specific proceeding.

12 CFR Ch. Il (1-1-25 Edition)

§263.91 Censure, suspension or debar-
ment.

The Board may censure an individual
or suspend or debar such individual
from practice before the Board if he or
she engages, or has engaged, in conduct
warranting sanctions as set forth in
§263.94; refuses to comply with the
rules and regulations in this part; or
with intent to defraud in any manner,
willfully and knowingly deceives, mis-
leads, or threatens any client or pro-
spective client. The suspension or de-
barment of an individual shall be initi-
ated only upon a finding by the Board
that the conduct that forms the basis
for the disciplinary action is egregious.

§263.92 Definitions.

(a) As used in this subpart, the fol-
lowing terms shall have the meaning
given in this section unless the context
otherwise requires.

(b)(1) Practice before the Board in-
cludes any matters connected with
presentations to the Board or to any of
its officers or employees relating to a
client’s rights, privileges or liabilities
under laws or regulations administered
by the Board. Such matters include,
but are not limited to, the preparation
of any statement, opinion or other
paper or document by an attorney, ac-
countant, or other licensed profes-
sional which is filed with, or submitted
to, the Board, on behalf of another per-
son in, or in connection with, any ap-
plication, notification, report or docu-
ment; the representation of a person at
conferences, hearings and meetings;
and the transaction of other business
before the Board on behalf of another
person.

(2) Practice before the Board does not
include work prepared for an institu-
tion solely at its request for use in the
ordinary course of its business.

(c) Attorney means any individual
who is a member in good standing of
the bar of the highest court of any
state, possession, territory, common-
wealth, or the District of Columbia.

(d) Accountant means any individual
who is duly qualified to practice as a
certified public accountant or a public
accountant in any state, possession,
territory, commonwealth, or the Dis-
trict of Columbia.
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§263.93 Eligibility to practice.

(a) Attorneys. Any attorney who is
qualified to practice as an attorney and
is not currently under suspension or
debarment pursuant to this subpart
may practice before the Board.

(b) Accountants. Any accountant who
is qualified to practice as a certified
public accountant or public accountant
and is not currently under suspension
or debarment by the Board may prac-
tice before the Board.

§263.94 Conduct
tions.

Conduct for which an individual may
be censured, debarred or suspended
from practice before the Board in-
cludes, but is not limited to:

(a) Willfully or recklessly violating
or willfully or recklessly aiding and
abetting the violation of any provision
of the Federal banking or applicable
securities laws or the rules and regula-
tions thereunder or conviction of any
offense involving dishonesty or breach
of trust;

(b) Knowingly or recklessly giving
false or misleading information, or par-
ticipating in any way in the giving of
false information to the Board or to
any Board officer or employee, or to
any tribunal authorized to pass upon
matters administered by the Board in
connection with any matter pending or
likely to be pending before it. The term
“information’ includes facts or other
statements contained in testimony, fi-
nancial statements, applications, affi-
davits, declarations, or any other docu-
ment or written or oral statement;

(c) Directly or indirectly attempting
to influence, or offering or agreeing to
attempt to influence, the official ac-
tion of any officer or employee of the
Board by the use of threats, false accu-
sations, duress or coercion, by the offer
of any special inducement or promise
of advantage or by the bestowing of
any gift, favor, or thing of value;

(d) Disbarment or suspension from
practice as an attorney, or debarment
or suspension from practice as a cer-
tified public accountant or public ac-
countant, by any duly constituted au-
thority of any state, possession, com-
monwealth, or the District of Columbia
for the conviction of a felony or mis-
demeanor involving personal dishon-

warranting sanc-

§263.95

esty or breach of trust in matters re-
lating to the supervisory responsibil-
ities of the Board, where the conviction
has not been reversed on appeal;

(e) Knowingly aiding or abetting an-
other individual to practice before the
Board during that individual’s period
of suspension, debarment, or ineligi-
bility;

(f) Contemptuous conduct in connec-
tion with practice before the Board,
and knowingly making false accusa-
tions and statements, or circulating or
publishing malicious or libelous mat-
ter;

(g) Suspension or debarment from
practice before the OCC, the FDIC, the
Office of Thrift Supervision, the Secu-
rities and Exchange Commission, the
NCUA, or any other Federal agency
based on matters relating to the super-
visory responsibilities of the Board;

(h) Willful or knowing violation of
any of the regulations contained in
this part.

[66 FR 38052, Aug. 9, 1991, as amended at 68
FR 48267, Aug. 13, 2003; 76 FR 56605, Sept. 13,
2011]

§263.95 Initiation of disciplinary pro-
ceeding.

(a) Receipt of information. An indi-
vidual, including any employee of the
Board, who has reason to believe that
an individual practicing before the
Board in a representative capacity has
engaged in any conduct that would
serve as a basis for censure, suspension
or debarment under §263.94, may make
a report thereof and forward it to the
Board.

(b) Censure without formal proceeding.
Upon receipt of information regarding
an individual’s qualification to prac-
tice before the Board, the Board may,
after giving the individual notice and
opportunity to respond, censure such
individual.

(c) Institution of formal disciplinary
proceeding. When the Board has reason
to believe that any individual who
practices before the Board in a rep-
resentative capacity has engaged in
conduct that would serve as a basis for
censure, suspension or debarment
under §263.94 the Board may, after giv-
ing the individual notice and oppor-
tunity to respond, institute a formal
disciplinary proceeding against such
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individual. The proceeding shall be
conducted pursuant to §263.97 and shall
be initiated by a complaint issued by
the Board that names the individual as
a respondent. Except in cases when
time, the nature of the proceeding, or
the public interest do not permit, a
proceeding under this section shall not
be instituted until the respondent has
been informed, in writing, of the facts
or conduct which warrant institution
of a proceeding and the respondent has
been accorded the opportunity to com-
ply with all lawful requirements or
take whatever action may be necessary
to remedy the conduct that is the basis
for the initiation of the proceeding.

§263.96 Conferences.

(a) General. The Board’s staff may
confer with a proposed respondent con-
cerning allegations of misconduct or
other grounds for censure, debarment
or suspension, regardless of whether a
proceeding for debarment or suspension
has been instituted. If a conference re-
sults in a stipulation in connection
with a proceeding in which the indi-
vidual is the respondent, the stipula-
tion may be entered in the record at
the request of either party to the pro-
ceeding.

(b) Resignation or voluntary suspen-
sion. In order to avoid the institution
of, or a decision in, a debarment or sus-
pension proceeding, a person who prac-
tices before the Board may consent to
suspension from practice. At the dis-
cretion of the Board, the individual
may be suspended or debarred in ac-
cordance with the consent offered.

§263.97
part.

Except as otherwise provided in this
subpart, any hearing held under this
subpart shall be held before an admin-
istrative law judge of the OFIA pursu-
ant to procedures set forth in subparts
A and B of this part. The Board shall
appoint a person to represent the
Board in the hearing. Any person hav-
ing prior involvement in the matter
which is the basis for the suspension or
debarment proceeding shall be dis-
qualified from representing the Board
in the hearing. The hearing shall be
closed to the public unless the Board,
sua sponte or on the request of a party,

Proceedings under this sub-

12 CFR Ch. Il (1-1-25 Edition)

otherwise directs. The administrative
law judge shall refer a recommended
decision to the Board, which shall issue
the final decision and order. In its final
decision and order, the Board may cen-
sure, debar or suspend an individual, or
take such other disciplinary action as
the Board deems appropriate.

§263.98 Effect of suspension, debar-

ment or censure.

(a) Debarment. If the final order
against the respondent is for debar-
ment, the individual will not thereafter
be permitted to practice before the
Board unless otherwise permitted to do
so by the Board pursuant to §263.99 of
this subpart.

(b) Suspension. If the final order
against the respondent is for suspen-
sion, the individual will not thereafter
be permitted to practice before the
Board during the period of suspension.

(c) Censure. If the final order against
the respondent is for censure, the indi-
vidual may be permitted to practice
before the Board, but such individual’s
future representations may be subject
to conditions designed to promote high
standards of conduct. If a written let-
ter of censure is issued, a copy will be
maintained in the Board’s files.

(d) Notice of debarment or suspension.
Upon the issuance of a final order for
suspension or debarment, the Board
shall give notice of the order to appro-
priate officers and employees of the
Board, to interested departments and
agencies of the Federal Government,
and to the appropriate authorities of
the State in which any debarred or sus-
pended individual is or was licensed to
practice.

§263.99 Petition for reinstatement.

The Board may entertain a petition
for reinstatement from any person
debarred from practice before the
Board. The Board shall grant reinstate-
ment only if the Board finds that the
petitioner is likely to act in accord-
ance with the regulations in this part,
and that granting reinstatement would
not be contrary to the public interest.
Any request for reinstatement shall be
limited to written submissions unless
the Board, in its discretion, affords the
petitioner an informal hearing.
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Subpart G—Rules Regarding
Claims Under the Equal Ac-
cess to Justice Act

§263.100 Authority and scope.

This subpart implements the provi-
sions of the Equal Access to Justice
Act (6 U.S.C. 504) as they apply to for-
mal adversary adjudications before the
Board. The types of proceedings cov-
ered by this subpart are listed in
§§263.1 and 263.50.

§263.101 Standards for awards.

A respondent in a covered proceeding
that prevails on the merits of that pro-
ceeding against the Board, and that is
eligible under this subpart as defined in
§263.103, may receive an award for fees
and expenses incurred in the pro-
ceeding unless the position of the
Board during the proceeding was sub-
stantially justified or special cir-
cumstances make an award unjust. The
position of the Board includes, in addi-
tion to the position taken by the Board
in the adversary proceeding, the action
or failure to act by the Board upon
which the adversary proceeding was
based. An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceedings.

§263.102

Only an eligible applicant that pre-
vailed on the merits of an adversary
proceeding may qualify for an award
under this subpart.

Prevailing party.

§263.103 Eligibility of applicants.

(a) General rule. To be eligible for an
award under this subpart, an applicant
must have been named as a party to
the adjudicatory proceeding and show
that it meets all other conditions of
eligibility set forth in paragraphs (b)
and (c) of this section.

(b) Types of eligible applicant. An ap-
plicant is eligible for an award only if
it meets at least one of the following
descriptions:

(1) An individual with a net worth of
not more than $2 million at the time
the adversary adjudication was initi-
ated;

(2) Any sole owner of an unincor-
porated business, or any partnership,
corporation, associations, unit of local

§263.103

government or organization, the net
worth of which did not exceed $7,000,000
and which did not have more than 500
employees at the time the adversary
adjudication was initiated;

(3) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with not more than
500 employees at the time the adver-
sary proceeding was initiated; or

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a))
with not more than 500 employees at
the time the adversary proceeding was
initiated.

(c) Factors to be considered. In deter-
mining the eligibility of an applicant:

(1) An applicant who owns an unin-
corporated business shall be considered
as an individual rather than a sole
owner of an unincorporated business if
the issues on which he or she prevailed
are related to personal interests rather
than to business interests.

(2) An applicant’s net worth includes
the value of any assets disposed of for
the purpose of meeting an eligibility
standard and excludes the value of any
obligations incurred for this purpose.
Transfers of assets or obligations in-
curred for less than reasonably equiva-
lent value will be presumed to have
been made for this purpose.

(3) The net worth of a financial insti-
tution shall be established by the net
worth information reported in con-
formity with applicable instructions
and guidelines on the financial institu-
tion’s financial report to its super-
visory agency for the last reporting
date before the initiation of the adver-
sary proceeding. A bank holding com-
pany’s and a savings and loan holding
company’s net worth will be considered
on a consolidated basis even if the
bank holding company or the savings
and loan holding company is not re-
quired to file its regulatory reports to
the Board on a consolidated basis.

(4) The employees of an applicant in-
clude all those persons who were regu-
larly providing services for remunera-
tion for the applicant, under its direc-
tion and control, on the date the adver-
sary proceeding was initiated. Part-
time employees are counted on a pro-
portional basis.
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(5) The net worth and number of em-
ployees of the applicant and all of its
affiliates shall be aggregated to deter-
mine eligibility. As used in this sub-
part, affiliates are: Individuals, corpora-
tions, and entities that directly or in-
directly or acting through one or more
entities control at least 26% of the vot-
ing shares of the applicant, and cor-
porations and entities of which the ap-
plicant directly or indirectly owns or
controls at least 25% of the voting
shares. The Board may determine, in
light of the actual relationship among
the affiliated entities, that aggregation
with regard to one or more of the appli-
cant’s affiliates would be unjust and
contrary to the purposes of this sub-
part and decline to aggregate the net
worth and employees of such affiliate;
alternatively, the Board may deter-
mine that financial relationships of the
applicant other than those described in
this paragraph constitute special cir-
cumstances that would make an award
unjust.

[66 FR 38052, Aug. 9, 1991, as amended at 76
FR 56605, Sept. 13, 2011]

§263.104 Application for awards.

(a) Time to file. An application and
any other pleading or document related
to the application may be filed with
the Board whenever the applicant has
prevailed in the proceeding within 30
days after service of the final order of
the Board disposing of the proceeding.

(b) Contents. An application for an
award of fees and expenses under this
subpart shall contain:

(1) The name of the applicant and an
identification of the proceeding;

(2) A showing that the applicant has
prevailed, and an identification of the
way in which the applicant believes
that the position of the Board in the
proceeding was not substantially justi-
fied;

(3) If the applicant is not an indi-
vidual, a statement of the number of
its employees on the date the pro-
ceeding was initiated;

(4) A description of any affiliated in-
dividuals or entities, as defined in
§263.103(c)(b), or a statement that none
exist;

(5) A declaration that the applicant,
together with any affiliates, had a net
worth not more than the maximum set
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forth in §263.103(b) as of the date the
proceeding was initiated, supported by
a net worth statement conforming to
the requirements of §263.105;

(6) A statement of the amount of fees
and expenses for which an award is
sought conforming to §263.107; and

(7) Any other matters that the appli-
cant wishes the Board to consider in
determining whether and in what
amount an award should be made.

(c) Verification. The application shall
be signed by the applicant or an au-
thorized officer of or attorney for the
applicant. It shall also contain or be
accompanied by a written verification
under oath or under penalty of perjury
that the information provided in the
application and supporting documents
is true and correct.

(d) Service. The application and re-
lated documents shall be served on all
parties to the adversary proceeding in
accordance with §263.11, except that
statements of net worth shall be served
only on counsel for the Board.

(e) Presiding officer. Upon receipt of
an application, the Board shall, if fea-
sible, refer the matter to the adminis-
trative law judge who heard the under-
lying adversary proceeding.

§263.105

(a) General rule. A statement of net
worth shall be filed with the applica-
tion for an award of fees. The state-
ment shall reflect the net worth of the
applicant and all affiliates of the appli-
cant, as specified in §263.103(c)(5). In all
cases, the administrative law judge or
the Board may call for additional in-
formation needed to establish the ap-
plicant’s net worth as of the initiation
of the proceeding.

(b) Contents. (1) Except as otherwise
provided herein, the statement of net
worth may be in any form convenient
to the applicant which fully discloses
all the assets and liabilities of the ap-
plicant and all the assets and liabilities
of its affiliates, as of the time of the
initiation of the adversary adjudica-
tion. Unaudited financial statements
are acceptable for individual applicants
as long as the statement provides a re-
liable basis for evaluation, unless the
administrative law judge or the Board
otherwise requires. Financial state-
ments or reports filed with or reported

Statement of net worth.
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to a Federal or State agency, prepared
before the initiation of the adversary
proceeding for other purposes, and ac-
curate as of a date not more than three
months prior to the initiation of the
proceeding, shall be acceptable in es-
tablishing net worth as of the time of
the initiation of the proceeding, unless
the administrative law judge or the
Board otherwise requires.

(2) In the case of applicants or affili-
ates that are not banks, net worth
shall be considered for the purposes of
this subpart to be the excess of total
assets over total liabilities, as of the
date the underlying proceeding was ini-
tiated, except as adjusted under
§263.103(c)(5). The net worth of a bank
holding company or a savings and loan
holding company shall be considered on
a consolidated basis. Assets and liabil-
ities of individuals shall include those
beneficially owned.

(3) If the applicant or any of its affili-
ates is a bank or a savings association,
the portion of the statement of net
worth which relates to the bank or the
savings association shall consist of a
copy of the bank’s or a savings associa-
tion’s last Consolidated Report of Con-
dition and Income filed before the ini-
tiation of the adversary adjudication.
Net worth shall be considered for the
purposes of this subpart to be the total
equity capital (or, in the case of mu-
tual savings banks or mutual savings
associations, the total surplus ac-
counts) as reported, in conformity with
applicable instructions and guidelines,
on the bank’s or the savings associa-
tion’s Consolidated Report of Condition
and Income filed for the last reporting
date before the initiation of the pro-
ceeding.

(c) Statement confidential. Unless oth-
erwise ordered by the Board or required
by law, the statement of net worth
shall be for the confidential use of the
Board, counsel for the Board, and the
administrative law judge.

[66 FR 38052, Aug. 9, 1991, as amended at 76
FR 56605, Sept. 13, 2011]

§263.106 Measure of awards.

(a) General rule. Awards shall be
based on rates customarily charged by
persons engaged in the business of act-
ing as attorneys, agents, and expert
witnesses, provided that no award
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under this subpart for the fee of an at-
torney or agent shall exceed $75 per
hour. No award to compensate an ex-
pert witness shall exceed the highest
rate at which the Board pays expert
witnesses. An award may include the
reasonable expenses of the attorney,
agent, or expert witness as a separate
item, if the attorney, agent, or expert
witness ordinarily charges clients sepa-
rately for such expenses.

(b) Determination of reasonableness of
fees. In determining the reasonableness
of the fee sought for an attorney,
agent, or expert witness, subject to the
limits set forth above, the administra-
tive law judge shall consider the fol-
lowing:

(1) If the attorney, agent, or expert
witness is in private practice, his or
her customary fee for like services;

(2) The prevailing rate for similar
services in the community in which the
attorney, agent, or expert witness ordi-
narily performs services;

(3) The time actually spent in the
representation of the applicant;

(4) The time reasonably spent in light
of the difficulty or complexity of the
issues in the proceeding; and

(5) Such other factors as may bear on
the value of the services provided.

(c) Awards for studies. The reasonable
cost of any study, analysis, test,
project, or similar matter prepared on
behalf of an applicant may be awarded
to the extent that the charge for the
service does not exceed the prevailing
rate payable for similar services, and
the study or other matter was nec-
essary solely for preparation of the ap-
plicant’s case and not otherwise re-
quired by law or sound business or fi-
nancial practice.

§263.107 Statement of fees and ex-
penses.

The application shall be accompanied
by a statement fully documenting the
fees and expenses for which an award is
sought. A separate itemized statement
shall be submitted for each profes-
sional firm or individual whose serv-
ices are covered by the application,
showing the hours spent in work in
connection with the proceeding by each
individual, a description of the specific
services performed, the rate at which
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each fee has been computed, any ex-
penses for which reimbursement is
sought, the total amount claimed, and
the total amount paid or payable by
the applicant or by any other person or
entity for the services performed. The
administrative law judge or the Board
may require the applicant to provide
vouchers, receipts, or other substan-
tiation for any expenses claimed.

§263.108 Responses to application.

(a) By counsel for the Board. (1) With-
in 20 days after service of an applica-
tion, counsel for the Board may file an
answer to the application.

(2) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in sup-
port of the Board’s position. If the an-
swer is based on any alleged facts not
already in the record of the proceeding,
the answer shall include either sup-
porting affidavits or a request for fur-
ther proceedings under §263.109, or
both.

(b) Reply to answer. The applicant
may file a reply only if the Board has
addressed in its answer any of the fol-
lowing issues: that the position of the
agency was substantially justified,
that the applicant unduly protracted
the proceedings, or that special cir-
cumstances make an award unjust.
Any reply authorized by this section
shall be filed within 15 days of service
of the answer. If the reply is based on
any alleged facts not already in the
record of the proceeding, the reply
shall include either supporting affida-
vits or a request for further pro-
ceedings under §263.109, or both.

(c) Additional response. Additional fil-
ings in the nature of pleadings may be
submitted only by leave of the admin-
istrative law judge.

§263.109 Further proceedings.

(a) General rule. The determination of
a recommended award shall be made by
the administrative law judge on the
basis of the written record of the ad-
versary adjudication, including any
supporting affidavits submitted in con-
nection with the application, unless, on
the motion of either the applicant or
Board counsel, or sua sponte, the ad-
ministrative law judge or the Board or-
ders further proceedings to amplify the
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record such as an informal conference,
oral argument, additional written sub-
missions, or an evidentiary hearing.
Such further proceedings shall be held
only when necessary for full and fair
resolution of the issues arising from
the application and shall be conducted
promptly and expeditiously.

(b) Request for further proceedings. A
request for further proceedings under
this section shall specifically identify
the information sought or the issues in
dispute and shall explain why addi-
tional proceedings are necessary.

(c) Hearing. The administrative law
judge shall hold an oral evidentiary
hearing only on disputed issues of ma-
terial fact which cannot be adequately
resolved through written submissions.

§263.110 Recommended decision.

The administrative law judge shall
file with the Board a recommended de-
cision on the fee application not later
than 30 days after the submission of all
pleadings and evidentiary material
concerning the application. The rec-
ommended decision shall include writ-
ten proposed findings and conclusions
on the applicant’s eligibility and its
status as a prevailing party and, if ap-
plicable, an explanation of the reasons
for any difference between the amount
requested and the amount of the rec-
ommended award. The recommended
decision shall also include, if at issue,
proposed findings as to whether the
Board’s position was substantially jus-
tified, whether the applicant unduly
protracted the proceedings, or whether
special circumstances make an award
unjust. The administrative law judge
shall file the record of the proceeding
on the fee application upon the filing of
the recommended decision and, at the
same time, serve upon each party a
copy of the recommended decision,
findings, conclusions, and proposed
order.

§263.111 Action by the Board.

(a) Exceptions to recommended decision.
Within 20 days after service of the rec-
ommended decision, findings, conclu-
sions, and proposed order, the appli-
cant or counsel for the Board may file
written exceptions thereto. A sup-
porting brief may also be filed.
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(b) Decision by the Board. The Board
shall render its decision within 90 days
after it has notified the parties that
the matter has been received for deci-
sion. The Board shall serve copies of
the decision and order of the Board
upon the parties. Judicial review of the
decision and order may be obtained as
provided in 5 U.S.C. 504(c)(2).

Subpart H—Issuance and Review
of Orders Pursuant to Prompt
Corrective Action Provisions
of the Federal Deposit Insur-
ance Act

SOURCE: 57 FR 44888, Sept. 29, 1992, unless
otherwise noted.

§263.201 Scope.

(a) The rules and procedures set forth
in this subpart apply to state member
banks, companies that control state
member banks or are affiliated with
such banks, and senior executive offi-
cers and directors of state member
banks that are subject to the provi-
sions of section 38 of the Federal De-
posit Insurance Act (section 38) and
subpart D of part 208 of this chapter.

(b) [Reserved]

[67 FR 44888, Sept. 29, 1992, as amended at 63
FR 58621, Nov. 2, 1998]

§263.202 Directives to take prompt
regulatory action.

(a) Notice of intent to issue directive—
(1) In general. The Board shall provide
an undercapitalized, significantly
undercapitalized, or critically under-
capitalized state member bank or,
where appropriate, any company that
controls the bank, prior written notice
of the Board’s intention to issue a di-
rective requiring such bank or com-
pany to take actions or to follow pro-
scriptions described in section 38 that
are within the Board’s discretion to re-
quire or impose under section 38 of the
FDI Act, including sections 38(e)(b),
() (2), (H)(3), or (f)(6). The bank shall
have such time to respond to a pro-
posed directive as provided by the
Board under paragraph (c) of this sec-
tion.

(2) Immediate issuance of final direc-
tive. If the Board finds it necessary in
order to carry out the purposes of sec-
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tion 38 of the FDI Act, the Board may,
without providing the notice prescribed
in paragraph (a)(1) of this section, issue
a directive requiring a state member
bank or any company that controls a
state member bank immediately to
take actions or to follow proscriptions
described in section 38 that are within
the Board’s discretion to require or im-
pose under section 38 of the FDI Act,
including section 38(e)(5), (£)(2), (£)(3),
or (f)(5). A bank or company that is
subject to such an immediately effec-
tive directive may submit a written ap-
peal of the directive to the Board. Such
an appeal must be received by the
Board within 14 calendar days of the
issuance of the directive, unless the
Board permits a longer period. The
Board shall consider any such appeal, if
filed in a timely matter, within 60 days
of receiving the appeal. During such pe-
riod of review, the directive shall re-
main in effect unless the Board, in its
sole discretion, stays the effectiveness
of the directive.

(b) Contents of notice. A notice of in-
tention to issue a directive shall in-
clude:

(1) A statement of the bank’s capital
measures and capital levels;

(2) A description of the restrictions,
prohibitions, or affirmative actions
that the Board proposes to impose or
require;

(3) The proposed date when such re-
strictions or prohibitions would be ef-
fective or the proposed date for com-
pletion of such affirmative actions; and

(4) The date by which the bank or
company subject to the directive may
file with the Board a written response
to the notice.

(c) Response to notice—(1) Time for re-
sponse. A bank or company may file a
written response to a notice of intent
to issue a directive within the time pe-
riod set by the Board. The date shall be
at least 14 calendar days from the date
of the notice unless the Board deter-
mines that a shorter period is appro-
priate in light of the financial condi-
tion of the bank or other relevant cir-
cumstances.

(2) Content of response. The response
should include:
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(i) An explanation why the action
proposed by the Board is not an appro-
priate exercise of discretion under sec-
tion 38;

(ii) Any recommended modification
of the proposed directive; and

(iii) Any other relevant information,
mitigating circumstances, documenta-
tion, or other evidence in support of
the position of the bank or company
regarding the proposed directive.

(d) Board consideration of response.
After considering the response, the
Board may:

(1) Issue the directive as proposed or
in modified form;

(2) Determine not to issue the direc-
tive and so notify the bank or com-
pany; or

(3) Seek additional information or
clarification of the response from the
bank or company, or any other rel-
evant source.

(e) Failure to file response. Failure by
a bank or company to file with the
Board, within the specified time pe-
riod, a written response to a proposed
directive shall constitute a waiver of
the opportunity to respond and shall
constitute consent to the issuance of
the directive.

(f) Request for modification or rescission
of directive. Any bank or company that
is subject to a directive under this sub-
part may, upon a change in cir-
cumstances, request in writing that
the Board reconsider the terms of the
directive, and may propose that the di-
rective be rescinded or modified. Un-
less otherwise ordered by the Board,
the directive shall continue in place
while such request is pending before
the Board.

§263.203 Procedures for reclassifying
a state member bank based on cri-
teria other than capital.

(a) Reclassification based on unsafe or
unsound  condition or  practice—(1)
Issuance of notice of proposed reclassi-
fication—(i) Grounds for reclassification.
(A) Pursuant to §208.43(c) of Regulation
H (12 CFR 208.43(c)), the Board may re-
classify a well capitalized bank as ade-
quately capitalized or subject an ade-
quately capitalized or undercapitalized
institution to the supervisory actions
applicable to the next lower capital
category if:
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(I) The Board determines that the
bank is in unsafe or unsound condition;
or

(2) The Board deems the bank to be
engaged in an unsafe or unsound prac-
tice and not to have corrected the defi-
ciency.

(B) Any action pursuant to this para-
graph (a)(1)(i) shall hereinafter be re-
ferred to as ‘‘reclassification.”

(ii) Prior nmotice to institution. Prior to
taking action pursuant to §208.33(c) of
this chapter, the Board shall issue and
serve on the bank a written notice of
the Board’s intention to reclassify the
bank.

(2) Contents of notice. A notice of in-
tention to reclassify a bank based on
unsafe or unsound condition shall in-
clude:

(i) A statement of the bank’s capital
measures and capital levels and the
category to which the bank would be
reclassified;

(ii) The reasons for reclassification of
the bank;

(iii) The date by which the bank sub-
ject to the notice of reclassification
may file with the Board a written ap-
peal of the proposed reclassification
and a request for a hearing, which shall
be at least 14 calendar days from the
date of service of the notice unless the
Board determines that a shorter period
is appropriate in light of the financial
condition of the bank or other relevant
circumstances.

(3) Response to motice of proposed re-
classification. A bank may file a written
response to a notice of proposed reclas-
sification within the time period set by
the Board. The response should in-
clude:

(i) An explanation of why the bank is
not in unsafe or unsound condition or
otherwise should not be reclassified;

(ii) Any other relevant information,
mitigating circumstances, documenta-
tion, or other evidence in support of
the position of the bank or company
regarding the reclassification.

(4) Failure to file response. Failure by
a bank to file, within the specified
time period, a written response with
the Board to a notice of proposed re-
classification shall constitute a waiver
of the opportunity to respond and shall
constitute consent to the reclassifica-
tion.

724



Federal Reserve System

(5) Request for hearing and presen-
tation of oral testimony or witnesses. The
response may include a request for an
informal hearing before the Board or
its designee under this section. If the
bank desires to present oral testimony
or witnesses at the hearing, the bank
shall include a request to do so with
the request for an informal hearing. A
request to present oral testimony or
witnesses shall specify the names of
the witnesses and the general nature of
their expected testimony. Failure to
request a hearing shall constitute a
waiver of any right to a hearing, and
failure to request the opportunity to
present oral testimony or witnesses
shall constitute a waiver of any right
to present oral testimony or witnesses.

(6) Order for informal hearing. Upon
receipt of a timely written request that
includes a request for a hearing, the
Board shall issue an order directing an
informal hearing to commence no later
than 30 days after receipt of the re-
quest, unless the bank requests a later
date. The hearing shall be held in
Washington, DC or at such other place
as may be designated by the Board, be-
fore a presiding officer(s) designated by
the Board to conduct the hearing.

() Hearing procedures. (i) The bank
shall have the right to introduce rel-
evant written materials and to present
oral argument at the hearing. The
bank may introduce oral testimony
and present witnesses only if expressly
authorized by the Board or the pre-
siding officer(s). Neither the provisions
of the Administrative Procedure Act (5
U.S.C. 554-557) governing adjudications
required by statute to be determined
on the record nor the Uniform Rules of
Practice and Procedure in subpart A of
this part apply to an informal hearing
under this section unless the Board or-
ders that such procedures shall apply.

(ii) The informal hearing shall be re-
corded, and a transcript shall be fur-
nished to the bank upon request and
payment of the cost thereof. Witnesses
need not be sworn, unless specifically
requested by a party or the presiding
officer(s). The presiding officer(s) may
ask questions of any witness.

(iii) The presiding officer(s) may
order that the hearing be continued for
a reasonable period (normally five
business days) following completion of
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oral testimony or argument to allow
additional written submissions to the
hearing record.

(8) Recommendation of presiding offi-
cers. Within 20 calendar days following
the date the hearing and the record on
the proceeding are closed, the presiding
officer(s) shall make a recommenda-
tion to the Board on the reclassifica-
tion.

(9) Time for decision. Not later than 60
calendar days after the date the record
is closed or the date of the response in
a case where no hearing was requested,
the Board will decide whether to re-
classify the bank and notify the bank
of the Board’s decision.

(b) Request for rescission of reclassifica-
tion. Any bank that has been reclassi-
fied under this section, may, upon a
change in circumstances, request in
writing that the Board reconsider the
reclassification, and may propose that
the reclassification be rescinded and
that any directives issued in connec-
tion with the reclassification be modi-
fied, rescinded, or removed. Unless oth-
erwise ordered by the Board, the bank
shall remain subject to the reclassi-
fication and to any directives issued in
connection with that reclassification
while such request is pending before
the Board.

[67 FR 44888, Sept. 29, 1992, as amended at 63
FR 58621, Nov. 2, 1998]

§263.204 Order to dismiss a director
or senior executive officer.

(a) Service of notice. When the Board
issues and serves a directive on a state
member bank pursuant to §263.202 re-
quiring the bank to dismiss from office
any director or senior executive officer
under section 38(f) (2) (F) (ii) of the FDI
Act, the Board shall also serve a copy
of the directive, or the relevant por-
tions of the directive where appro-
priate, upon the person to be dismissed.

(b) Response to directive—(1) Request
for reinstatement. A director or senior
executive officer who has been served
with a directive under paragraph (a) of
this section (Respondent) may file a
written request for reinstatement. The
request for reinstatement shall be filed
within 10 calendar days of the receipt
of the directive by the Respondent, un-
less further time is allowed by the
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Board at the request of the Respond-
ent.

(2) Contents of request; informal hear-
ing. The request for reinstatement
shall include reasons why the Respond-
ent should be reinstated, and may in-
clude a request for an informal hearing
before the Board or its designee under
this section. If the Respondent desires
to present oral testimony or witnesses
at the hearing, the Respondent shall
include a request to do so with the re-
quest for an informal hearing. The re-
quest to present oral testimony or wit-
nesses shall specify the names of the
witnesses and the general nature of
their expected testimony. Failure to
request a hearing shall constitute a
waiver of any right to a hearing and
failure to request the opportunity to
present oral testimony or witnesses
shall constitute a waiver of any right
or opportunity to present oral testi-
mony or witnesses.

(3) Effective date. Unless otherwise or-
dered by the Board, the dismissal shall
remain in effect while a request for re-
instatement is pending.

(c) Order for informal hearing. Upon
receipt of a timely written request
from a Respondent for an informal
hearing on the portion of a directive
requiring a bank to dismiss from office
any director or senior executive offi-
cer, the Board shall issue an order di-
recting an informal hearing to com-
mence no later than 30 days after re-
ceipt of the request, unless the Re-
spondent requests a later date. The
hearing shall be held in Washington,
DC, or at such other place as may be
designated by the Board, before a pre-
siding officer(s) designated by the
Board to conduct the hearing.

(d) Hearing procedures. (1) A Respond-
ent may appear at the hearing person-
ally or through counsel. A Respondent
shall have the right to introduce rel-
evant written materials and to present
oral argument. A Respondent may in-
troduce oral testimony and present
witnesses only if expressly authorized
by the Board or the presiding officer(s).
Neither the provisions of the Adminis-
trative Procedure Act governing adju-
dications required by statute to be de-
termined on the record nor the Uni-
form Rules of Practice and Procedure
in subpart A of this part apply to an in-
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formal hearing under this section un-
less the Board orders that such proce-
dures shall apply.

(2) The informal hearing shall be re-
corded, and a transcript shall be fur-
nished to the Respondent upon request
and payment of the cost thereof. Wit-
nesses need not be sworn, unless spe-
cifically requested by a party or the
presiding officer(s). The presiding offi-
cer(s) may ask questions of any wit-
ness.

(3) The presiding officer(s) may order
that the hearing be continued for a rea-
sonable period (normally five business
days) following completion of oral tes-
timony or argument to allow addi-
tional written submissions to the hear-
ing record.

(e) Standard for review. A Respondent
shall bear the burden of demonstrating
that his or her continued employment
by or service with the bank would ma-
terially strengthen the bank’s ability:

(1) To become adequately capitalized,
to the extent that the directive was
issued as a result of the bank’s capital
level or failure to submit or implement
a capital restoration plan; and

(2) To correct the unsafe or unsound
condition or unsafe or unsound prac-
tice, to the extent that the directive
was issued as a result of classification
of the bank based on supervisory cri-
teria other than capital, pursuant to
section 38(g) of the FDI Act.

(f) Recommendation of presiding offi-
cers. Within 20 calendar days following
the date the hearing and the record on
the proceeding are closed, the presiding
officer(s) shall make a recommenda-
tion to the Board concerning the Re-
spondent’s request for reinstatement
with the bank.

(g) Time for decision. Not later than 60
calendar days after the date the record
is closed or the date of the response in
a case where no hearing was requested,
the Board shall grant or deny the re-
quest for reinstatement and notify the
Respondent of the Board’s decision. If
the Board denies the request for rein-
statement, the Board shall set forth in
the notification the reasons for the
Board’s action.
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(a) Judicial remedies. Whenever a state
member bank or company that con-
trols a state member bank fails to com-
ply with a directive issued under sec-
tion 38, the Board may seek enforce-
ment of the directive in the appro-
priate United States district court pur-
suant to section 8(i) (1) of the FDI Act.

(b) Administrative remedies—(1) Failure
to comply with directive. Pursuant to
section 8(i) (2) (A) of the FDI Act, the
Board may assess a civil money pen-
alty against any state member bank or
company that controls a state member
bank that violates or otherwise fails to
comply with any final directive issued
under section 38 and against any insti-
tution-affiliated party who partici-
pates in such violation or noncompli-
ance.

(2) Failure to implement capital restora-
tion plan. The failure of a bank to im-
plement a capital restoration plan re-
quired under section 38, subpart D of
Regulation H (12 CFR part 208, subpart
D), or this subpart, or the failure of a
company having control of a bank to
fulfill a guarantee of a capital restora-
tion plan made pursuant to section 38
(e) (2) of the FDI Act shall subject the
bank or company to the assessment of
civil money penalties pursuant to sec-
tion 8(i) (2) (A) of the FDI Act.

(c) Other enforcement action. In addi-
tion to the actions described in para-
graphs (a) and (b) of this section, the
Board may seek enforcement of the
provisions of section 38 or subpart B of
Regulation H (12 CFR part 208, subpart
B) through any other judicial or ad-
ministrative proceeding authorized by
law.

Enforcement of directives.

[67 FR 44888, Sept. 29, 1992, as amended at 63
FR 58621, Nov. 2, 1998]

Subpart I—Submission and Review
of Safety and Soundness
Compliance Plans and
Issuance of Orders To Correct
Safety and Soundness Defi-
ciencies

SOURCE: 60 FR 35682, July 10, 1995, unless
otherwise noted.

§263.302

§263.300 Scope.

The rules and procedures set forth in
this subpart apply to State member
banks that are subject to the provi-
sions of section 39 of the Federal De-
posit Insurance Act (section 39) (12
U.S.C. 1831p-1).

§263.301 Purpose.

Section 39 of the FDI Act requires
the Board to establish safety and
soundness standards. Pursuant to sec-
tion 39, a bank may be required to sub-
mit a compliance plan if it is not in
compliance with a safety and sound-
ness standard established by guideline
under section 39(a) or (b). An enforce-
able order under section 8 may be
issued if, after being notified that it is
in violation of a safety and soundness
standard established under section 39,
the bank fails to submit an acceptable
compliance plan or fails in any mate-
rial respect to implement an accepted
plan. This subpart establishes proce-
dures for requiring submission of a
compliance plan and issuing an en-
forceable order pursuant to section 39.

§263.302 Determination and notifica-
tion of failure to meet safety and
soundness standard and request for
compliance plan.

(a) Determination. The Board may,
based upon an examination, inspection,
or any other information that becomes
available to the Board, determine that
a bank has failed to satisfy the safety
and soundness standards contained in
the Interagency Guidelines Estab-
lishing Standards for Safety and
Soundness or the Interagency Guide-
lines Establishing Standards for Safe-
guarding Customer Information, set
forth in appendices D-1 and D-2 to part
208 of this chapter, respectively.

(b) Request for compliance plan. If the
Board determines that a State member
bank has failed a safety and soundness
standard pursuant to paragraph (a) of
this section, the Board may request, by
letter or through a report of examina-
tion, the submission of a compliance
plan, and the bank shall be deemed to
have notice of the request three days
after mailing of the letter by the Board
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or delivery of the report of examina-
tion.

[60 FR 35682, July 10, 1995, as amended at 63
FR 55488, Oct. 15, 1998; 66 FR 8637, Feb. 1,
2001]

§263.303 Filing of safety and sound-
ness compliance plan.

(a) Schedule for filing compliance
plan—(1) In general. A State member
bank shall file a written safety and
soundness compliance plan with the
Board within 30 days of receiving a re-
quest for a compliance plan pursuant
to §263.302(b), unless the Board notifies
the bank in writing that the plan is to
be filed within a different period.

(2) Other plans. If a State member
bank is obligated to file, or is currently
operating under, a capital restoration
plan submitted pursuant to section 38
of the FDI Act (12 U.S.C. 183lo), a
cease-and-desist order entered into
pursuant to section 8 of the FDI Act, a
formal or informal agreement, or a re-
sponse to a report of examination or
report of inspection, it may, with the
permission of the Board, submit a com-
pliance plan under this section as part
of that plan, order, agreement, or re-
sponse, subject to the deadline pro-
vided in paragraph (a)(1) of this sec-
tion.

(b) Contents of plan. The compliance
plan shall include a description of the
steps the State member bank will take
to correct the deficiency and the time
within which those steps will be taken.

(c) Review of safety and soundness com-
pliance plans. Within 30 days after re-
ceiving a safety and soundness compli-
ance plan under this subpart, the Board
shall provide written notice to the
bank of whether the plan has been ap-
proved or seek additional information
from the bank regarding the plan. The
Board may extend the time within
which notice regarding approval of a
plan will be provided.

(d) Failure to submit or implement a
compliance plan—(1) Supervisory actions.
If a State member bank fails to submit
an acceptable plan within the time
specified by the Board or fails in any
material respect to implement a com-
pliance plan, then the Board shall, by
order, require the bank to correct the
deficiency and may take further ac-
tions provided in section 39(e)(2)(B).
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Pursuant to section 39(e)(3), the Board
may be required to take certain ac-
tions if the bank commenced oper-
ations or experienced a change in con-
trol within the previous 24-month pe-
riod, or the bank experienced extraor-
dinary growth during the previous 18-
month period.

(2) Extraordinary growth. For purposes
of paragraph (d)(1) of this section, ezx-
traordinary growth means an increase in
assets of more than 7.5 percent during
any quarter within the 18-month period
preceding the issuance of a request for
submission of a compliance plan, by a
bank that is not well capitalized for
purposes of section 38 of the FDI Act.
For purposes of calculating an increase
in assets, assets acquired through
merger or acquisition approved pursu-
ant to the Bank Merger Act (12 U.S.C.
1828(c)) will be excluded.

(e) Amendment of compliance plan. A
State member bank that has filed an
approved compliance plan may, after
prior written notice to and approval by
the Board, amend the plan to reflect a
change in circumstance. Until such
time as a proposed amendment has
been approved, the bank shall imple-
ment the compliance plan as pre-
viously approved.

§263.304 Issuance of orders to correct
deficiencies and to take or refrain
from taking other actions.

(a) Notice of intent to issue order—(1)
In general. The Board shall provide a
bank prior written notice of the
Board’s intention to issue an order re-
quiring the bank to correct a safety
and soundness deficiency or to take or
refrain from taking other actions pur-
suant to section 39 of the FDI Act. The
bank shall have such time to respond
to a proposed order as provided by the
Board under paragraph (c) of this sec-
tion.

(2) Immediate issuance of final order. If
the Board finds it necessary in order to
carry out the purposes of section 39 of
the FDI Act, the Board may, without
providing the notice prescribed in para-
graph (a)(1) of this section, issue an
order requiring a bank immediately to
take actions to correct a safety and
soundness deficiency or take or refrain
from taking other actions pursuant to
section 39. A State member bank that
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is subject to such an immediately ef-
fective order may submit a written ap-
peal of the order to the Board. Such an
appeal must be received by the Board
within 14 calendar days of the issuance
of the order, unless the Board permits
a longer period. The Board shall con-
sider any such appeal, if filed in a time-
ly matter, within 60 days of receiving
the appeal. During such period of re-
view, the order shall remain in effect
unless the Board, in its sole discretion,
stays the effectiveness of the order.

(b) Contents of notice. A notice of in-
tent to issue an order shall include:

(1) A statement of the safety and
soundness deficiency or deficiencies
that have been identified at the bank;

(2) A description of any restrictions,
prohibitions, or affirmative actions
that the Board proposes to impose or
require;

(3) The proposed date when such re-
strictions or prohibitions would be ef-
fective or the proposed date for com-
pletion of any required action; and

(4) The date by which the bank sub-
ject to the order may file with the
Board a written response to the notice.

(c) Response to notice—(1) Time for re-
sponse. A bank may file a written re-
sponse to a notice of intent to issue an
order within the time period set by the
Board. Such a response must be re-
ceived by the Board within 14 calendar
days from the date of the notice unless
the Board determines that a different
period is appropriate in light of the
safety and soundness of the bank or
other relevant circumstances.

(2) Contents of response. The response
should include:

(i) An explanation why the action
proposed by the Board is not an appro-
priate exercise of discretion under sec-
tion 39;

(ii) Any recommended modification
of the proposed order; and

(iii) Any other relevant information,
mitigating circumstances, documenta-
tion, or other evidence in support of
the position of the bank regarding the
proposed order.

(d) Agency consideration of response.
After considering the response, the
Board may:

(1) Issue the order as proposed or in
modified form;

§263.305

(2) Determine not to issue the order
and so notify the bank; or

(3) Seek additional information or
clarification of the response from the
bank, or any other relevant source.

(e) Failure to file response. Failure by
a bank to file with the Board, within
the specified time period, a written re-
sponse to a proposed order shall con-
stitute a waiver of the opportunity to
respond and shall constitute consent to
the issuance of the order.

(f) Request for modification or rescission
of order. Any bank that is subject to an
order under this subpart may, upon a
change in circumstances, request in
writing that the Board reconsider the
terms of the order, and may propose
that the order be rescinded or modified.
Unless otherwise ordered by the Board,
the order shall continue in place while
such request is pending before the
Board.

§263.305 Enforcement of orders.

(a) Judicial remedies. Whenever a
State member bank fails to comply
with an order issued under section 39,
the Board may seek enforcement of the
order in the appropriate United States
district court pursuant to section
8(1)(1) of the FDI Act.

(b) Failure to comply with order. Pur-
suant to section 8(i)(2)(A) of the FDI
Act, the Board may assess a civil
money penalty against any State mem-
ber bank that violates or otherwise
fails to comply with any final order
issued under section 39 and against any
institution-affiliated party who par-
ticipates in such violation or non-
compliance.

(c) Other enforcement action. In addi-
tion to the actions described in para-
graphs (a) and (b) of this section, the
Board may seek enforcement of the
provisions of section 39 or this part
through any other judicial or adminis-
trative proceeding authorized by law.

Subpart J—Removal, Suspension,
and Debarment of Account-
ants From Performing Audit
Services

SOURCE: 68 FR 48267, Aug. 13, 2003, unless
otherwise noted.
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§263.400 Scope.

This subpart, which implements sec-
tion 36(g)(4) of the Federal Deposit In-
surance Act (FDIA)(12 U.Ss.C.
1831m(g)(4)), provides rules and proce-
dures for the removal, suspension, or
debarment of independent public ac-
countants and their accounting firms
from performing independent audit and
attestation services for insured state
member banks, bank holding compa-
nies, and savings and loan holding com-
panies required by section 36 of the
FDIA (12 U.S.C. 1831m).

[68 FR 48267, Aug. 13, 2003, as amended at 76
FR 56605, Sept. 13, 2011]

§263.401 Definitions.

As used in this subpart, the following
terms shall have the meaning given
below unless the context requires oth-
erwise:

(a) Accounting firm means a corpora-
tion, proprietorship, partnership, or
other business firm providing audit
services.

(b) Audit services means any service
required to be performed by an inde-
pendent public accountant by section
36 of the FDIA and 12 CFR part 363, in-
cluding attestation services. Audit
services include any service performed
with respect to the holding company of
an insured bank that is used to satisfy
requirements imposed by section 36 or
part 363 on that bank.

(c) Banking organization means an in-
sured state member bank, bank holding
company, or savings and loan holding
company that obtains audit services
that are used to satisfy requirements
imposed by section 36 or part 363 on an
insured subsidiary bank or insured sav-
ings association of that holding com-
pany.

(d) Independent public accountant (ac-
countant) means any individual who
performs or participates in providing
audit services.

[66 FR 38052, Aug. 9, 1991, as amended at 76
FR 56605, Sept. 13, 2011]

§263.402 Removal, suspension, or de-
barment.

(a) Good cause for removal, suspension,
or debarment—(1) Individuals. The Board
may remove, suspend, or debar an inde-
pendent public accountant from per-
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forming audit services for banking or-
ganizations that are subject to section
36 of the FDIA, if, after notice of and
opportunity for hearing in the matter,
the Board finds that the accountant:

(i) Lacks the requisite qualifications
to perform audit services;

(ii) Has knowingly or recklessly en-
gaged in conduct that results in a vio-
lation of applicable professional stand-
ards, including those standards and
conflict of interest provisions applica-
ble to accountants through the Sar-
banes-Oxley Act of 2002, Pub. L. 107-204,
116 Stat. 745 (2002) (Sarbanes-Oxley
Act), and developed by the Public Com-
pany Accounting Oversight Board and
the Securities and Exchange Commis-
sion;

(iii) Has engaged in negligent con-
duct in the form of:

(A) A single instance of highly unrea-
sonable conduct that results in a viola-
tion of applicable professional stand-
ards in circumstances in which an ac-
countant knows, or should know, that
heightened scrutiny is warranted; or

(B) Repeated instances of unreason-
able conduct, each resulting in a viola-
tion of applicable professional stand-
ards, that indicate a lack of com-
petence to perform audit services;

(iv) Has knowingly or recklessly
given false or misleading information,
or knowingly or recklessly partici-
pated in any way in the giving of false
or misleading information, to the
Board or any officer or employee of the
Board;

(v) Has engaged in, or aided and abet-
ted, a material and knowing or reck-
less violation of any provision of the
Federal banking or securities laws or
the rules and regulations thereunder,
or any other law;

(vi) Has been removed, suspended, or
debarred from practice before any Fed-
eral or state agency regulating the
banking, insurance, or securities indus-
tries, other than by an action listed in
§263.403, on grounds relevant to the
provision of audit services; or

(vii) Is suspended or debarred for
cause from practice as an accountant
by any duly constituted licensing au-
thority of any state, possession, com-
monwealth, or the District of Colum-
bia.
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(2) Accounting firms. If the Board de-
termines that there is good cause for
the removal, suspension, or debarment
of a member or employee of an ac-
counting firm under paragraph (a)(1) of
this section, the Board also may re-
move, suspend, or debar such firm or
one or more offices of such firm. In
considering whether to remove, sus-
pend, or debar a firm or an office there-
of, and the term of any sanction
against a firm under this section, the
Board may consider, for example:

(i) The gravity, scope, or repetition
of the act or failure to act that con-
stitutes good cause for removal, sus-
pension, or debarment;

(ii) The adequacy of, and adherence
to, applicable policies, practices, or
procedures for the accounting firm’s
conduct of its business and the per-
formance of audit services;

(iii) The selection, training, super-
vision, and conduct of members or em-
ployees of the accounting firm involved
in the performance of audit services;

(iv) The extent to which managing
partners or senior officers of the ac-
counting firm have participated, di-
rectly, or indirectly through oversight
or review, in the act or failure to act;
and

(v) The extent to which the account-
ing firm has, since the occurrence of
the act or failure to act, implemented
corrective internal controls to prevent
its recurrence.

(3) Limited scope orders. An order of
removal, suspension (including an im-
mediate suspension), or debarment
may, at the discretion of the Board, be
made applicable to a particular bank-
ing organization or class of banking or-
ganizations.

(4) Remedies not exclusive. The rem-
edies provided in this subpart are in ad-
dition to any other remedies the Board
may have under any other applicable
provisions of law, rule, or regulation.

(b) Proceedings to remove, suspend, or
debar—(1) Initiation of formal removal,
suspension, or debarment proceedings.
The Board may initiate a proceeding to
remove, suspend, or debar an account-
ant or accounting firm from per-
forming audit services by issuing a
written notice of intention to take
such action that names the individual
or firm as a respondent and describes

§263.402

the nature of the conduct that con-
stitutes good cause for such action.

(2) Hearing under paragraph (b) of this
section. An accountant or firm named
as a respondent in the notice issued
under paragraph (b)(1) of this section
may request a hearing on the allega-
tions in the notice. Hearings conducted
under this paragraph shall be con-
ducted in the same manner as other
hearings under the Uniform Rules of
Practice and Procedure (12 CFR part
263, subpart A).

(c) Immediate suspension from per-
forming audit services—(1) In general. If
the Board serves a written notice of in-
tention to remove, suspend, or debar an
accountant or accounting firm from
performing audit services, the Board
may, with due regard for the public in-
terest and without a preliminary hear-
ing, immediately suspend such ac-
countant or firm from performing
audit services for banking organiza-
tions, if the Board:

(i) Has a reasonable basis to believe
that the accountant or firm has en-
gaged in conduct (specified in the no-
tice served on the accountant or firm
under paragraph (b) of this section)
that would constitute grounds for re-
moval, suspension, or debarment under
paragraph (a) of this section;

(ii) Determines that immediate sus-
pension is necessary to avoid imme-
diate harm to an insured depository in-
stitution or its depositors or to the de-
pository system as a whole; and

(iii) Serves such respondent with
written notice of the immediate sus-
pension.

(2) Procedures. An immediate suspen-
sion notice issued under this paragraph
will become effective upon service.
Such suspension will remain in effect
until the date the Board dismisses the
charges contained in the notice of in-
tention, or the effective date of a final
order of removal, suspension, or debar-
ment issued by the Board to the re-
spondent.

(3) Petition to stay. Any accountant or
firm immediately suspended from per-
forming audit services in accordance
with paragraph (c)(1) of this section
may, within 10 calendar days after
service of the notice of immediate sus-
pension, file with the Secretary, Board
of Governors of the Federal Reserve
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System, Washington, DC 20551 for a
stay of such immediate suspension. If
no petition is filed within 10 calendar
days, the immediate suspension shall
remain in effect.

(4) Hearing on petition. Upon receipt
of a stay petition, the Secretary will
designate a presiding officer who shall
fix a place and time (not more than 10
calendar days after receipt of the peti-
tion, unless extended at the request of
petitioner) at which the immediately
suspended party may appear, person-
ally or through counsel, to submit
written materials and oral argument.
Any Board employee engaged in inves-
tigative or prosecuting functions for
the Board in a case may not, in that or
a factually related case, serve as a pre-
siding officer or participate or advise
in the decision of the presiding officer
or of the Board, except as witness or
counsel in the proceeding. In the sole
discretion of the presiding officer, upon
a specific showing of compelling need,
oral testimony of witnesses may also
be presented. In hearings held pursuant
to this paragraph there shall be no dis-
covery and the provisions of §§263.6
through 263.12, 263.16, and 263.21 of this
part shall apply.

(5) Decision on petition. Within 30 cal-
endar days after the hearing, the pre-
siding officer shall issue a decision.
The presiding officer will grant a stay
upon a demonstration that a substan-
tial likelihood exists of the respond-
ent’s success on the issues raised by
the notice of intention and that, absent
such relief, the respondent will suffer
immediate and irreparable injury, loss,
or damage. In the absence of such a
demonstration, the presiding officer
will notify the parties that the imme-
diate suspension will be continued
pending the completion of the adminis-
trative proceedings pursuant to the no-
tice.

(6) Review of presiding officer’s deci-
sion. The parties may seek review of
the presiding officer’s decision by filing
a petition for review with the presiding
officer within 10 calendar days after
service of the decision. Replies must be
filed within 10 calendar days after the
petition filing date. Upon receipt of a
petition for review and any reply, the
presiding officer shall promptly certify
the entire record to the Board. Within
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60 calendar days of the presiding offi-
cer’s certification, the Board shall
issue an order notifying the affected
party whether or not the immediate
suspension should be continued or rein-
stated. The order shall state the basis
of the Board’s decision.

§263.403 Automatic removal,
sion, and debarment.

suspen-

(a) An independent public accountant
or accounting firm may not perform
audit services for banking organiza-
tions if the accountant or firm:

(1) Is subject to a final order of re-
moval, suspension, or debarment (other
than a limited scope order) issued by
the Federal Deposit Insurance Corpora-
tion, the Office of the Comptroller of
the Currency, or the Office of Thrift
Supervision under section 36 of the
FDIA;

(2) Is subject to a temporary suspen-
sion or permanent revocation of reg-
istration or a temporary or permanent
suspension or bar from further associa-
tion with any registered public ac-
counting firm issued by the Public
Company Accounting Oversight Board
or the Securities and Exchange Com-
mission under sections 105(c)(4)(A) or
(B) of the Sarbanes-Oxley Act of 2002
(15 U.S.C. 7215(c)(4)(A) or (B)); or

(3) Is subject to an order of suspen-
sion or denial of the privilege of ap-
pearing or practicing before the Securi-
ties and Exchange Commission.

(b) Upon written request, the Board,
for good cause shown, may grant writ-
ten permission to such accountant or
firm to perform audit services for
banking organizations. The request
shall contain a concise statement of
the action requested. The Board may
require the applicant to submit addi-
tional information.

§263.404 Notice of removal, suspen-
sion, or debarment.
(a) Notice to the public. Upon the

issuance of a final order for removal,
suspension, or debarment of an inde-
pendent public accountant or account-
ing firm from providing audit services,
the Board shall make the order pub-
licly available and provide notice of
the order to the other Federal banking
agencies.
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(b) Notice to the Board by accountants
and firms. An accountant or accounting
firm that provides audit services to a
banking organization must provide the
Board with written notice of:

(1) Any currently effective order or
other action described in
§263.402(a)(1)(vi) through (a)(1)(vii) or
§263.403(a)(2) through (a)(3); and

(2) Any currently effective action by
the Public Company Accounting Over-
sight Board under sections 105(c)(4)(C)
or (G) of the Sarbanes-Oxley Act of 2002
(15 U.S.C. 7215(c)(4)(C) or (G)).

(¢c) Timing of notice. Written notice re-
quired by this paragraph shall be given
no later than 15 calendar days fol-
lowing the effective date of an order or
action, or 15 calendar days before an
accountant or firm accepts an engage-
ment to provide audit services, which-
ever date is earlier.

§263.405

(a) Form of petition. Unless otherwise
ordered by the Board, a petition for re-
instatement by an independent public
accountant, an accounting firm, or an
office of a firm that was removed, sus-
pended, or debarred under §263.402 may
be made in writing at any time. The re-
quest shall contain a concise statement
of the action requested. The Board may
require the petitioner to submit addi-
tional information.

(b) Procedure. A petitioner for rein-
statement under this section may, in
the sole discretion of the Board, be af-
forded a hearing. The accountant or
firm shall bear the burden of going for-
ward with a petition and proving the
grounds asserted in support of the peti-
tion. The Board may, in its sole discre-
tion, direct that any reinstatement
proceeding be limited to written sub-
missions. The removal, suspension, or
debarment shall continue until the
Board, for good cause shown, has rein-
stated the petitioner or until the sus-
pension period has expired. The filing
of a petition for reinstatement shall
not stay the effectiveness of the re-
moval, suspension, or debarment of an
accountant or firm.

Petition for reinstatement.

§263.452

Subpart K—Formal Investigative
Proceedings

SOURCE: 88 FR 89921, Dec. 28, 2023, unless
otherwise noted.

§263.450 Scope.

(a) The procedures of this subpart
must be followed when a formal inves-
tigation is instituted and conducted
pursuant to: section 8(n) of the FDIA
(12 U.S.C. 1818(n)); section 10(c) of the
FDIA (12 U.S.C. 1820(c)); section 7(j)(15)
of the FDIA (12 U.S.C. 1817(j)(15)); sec-
tion 5(f) of the Bank Holding Company
Act (12 U.S.C. 1844(f)); sections 10(b)(4)
and 10(g)(2) of HOLA (12 TU.S.C.
1464(b)(4) and 1467a(g)(2)); or section 162
of the Dodd-Frank Act (12 U.S.C. 5362).

(b) Nothing in this subpart prohibits
the Board from conducting informal in-
vestigations or obtaining information
by any means other than a subpoena
issued pursuant to this subpart.

(¢) This subpart does not apply to ad-
judicatory proceedings as to which
hearings are required by statute, the
rules for which are contained in part
262 of this chapter and subpart A of
this part.

§263.451 Definitions.

As used in this subpart:

(a) Formal investigative proceeding
means an investigation conducted pur-
suant to an order of investigation as
provided in §263.452(a).

(b) Designated representative means
the person or persons empowered by
the Board or by the General Counsel or
his or her designees in accordance with
12 CFR 265.6 to conduct a formal inves-
tigative proceeding.

§263.452 Conduct of a formal inves-
tigative proceeding.

(a) A formal investigative proceeding
may be initiated upon issuance of an
order of investigation by the Board or
by the General Counsel or his or her
designees in accordance with 12 CFR
265.6. The order of investigation must
indicate the purpose of the formal in-
vestigative proceeding and designate
the Board’s representatives to direct
the conduct of the investigation.
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(b) Any person who is compelled or
requested to furnish documentary evi-
dence or testimony at a formal inves-
tigative proceeding may, upon request,
inspect a copy of the order of investiga-
tion at a time and place that the
Board’s designated representative de-
termines to be appropriate. Any person
who is compelled or requested to fur-
nish documentary evidence or testi-
mony in a formal investigative pro-
ceeding may not refuse to comply with
a subpoena on the grounds that the
order of investigation was not made
available in advance of the date of pro-
duction or testimony set forth in a sub-
poena.

(c) Copies of an order of investigation
may not be produced to or retained by
any person except with the express
written approval of the Board officer
supervising the investigation. The
Board may provide a copy of an order
of investigation, in whole or in part, if
the Board officer concludes, in the offi-
cer’s discretion, that disclosure of the
order of investigation would not in-
fringe upon the privacy of persons in-
volved in the investigation or impede
the conduct of the investigation.

§263.453 Powers
representative.

of the designated

The designated representative con-
ducting the formal investigative pro-
ceeding will have the power to admin-
ister oaths and affirmations, to take
and preserve testimony under oath, to
issue subpoenas ad testificandum and
subpoenas duces tecum and to apply for
their enforcement to the United States
District Court for the judicial district
or the United States court in any terri-
tory in which the witness or company
subpoenaed resides or conducts busi-
ness, or such other judicial district
provided by law.

§263.454 Confidentiality of pro-
ceedings.
Formal investigative proceedings

conducted pursuant to this subpart are
confidential and, unless otherwise or-
dered or permitted by the Board, or re-
quired by law, the entire record of any
formal investigative proceeding, in-
cluding the order of investigation au-
thorizing the proceeding, the tran-
scripts of such proceeding, and all doc-
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uments and information obtained by
the designated representative(s) during
the course of the formal investigative
proceeding will be confidential. If the
Board issues a notice of charges or oth-
erwise initiates an administrative (ad-
judicatory) hearing, disclosure of docu-
ments and information obtained by the
Board’s designated representative(s)
during the course of the formal inves-
tigative proceeding will be governed by
the Uniform Rules and the Board Local
Rules Supplementing the Uniform
Rules (subparts A and B of this part).

§263.455 Transcripts.

(a) Transcripts of testimony, if any,
must be recorded by an official re-
porter, or by any other person or
means designated by the designated
representative conducting the inves-
tigation.

(b) Transcripts will be treated as con-
fidential and must not be disclosed to
any party except as provided in this
subpart or as otherwise ordered or per-
mitted by the Board, or required by
law or regulation.

§263.456 Rights of witnesses.

(a) Any witness in a formal investiga-
tive proceeding may be accompanied
and advised by an attorney personally
representing that witness.

(1) Such attorney must be a member
in good standing of the bar of any
state, Commonwealth, possession, ter-
ritory, or the District of Columbia,
who has not been suspended or
debarred from practice before the
Board in accordance with any provision
of this part, including paragraph (a)(4)
of this section.

(2) Such attorney may advise the wit-
ness before, during, and after the tak-
ing of the witness’ testimony and may
briefly question the witness, on the
record, at the conclusion of the wit-
ness’ testimony, for the sole purpose of
clarifying any of the answers the wit-
ness has given. During the taking of
the testimony of a witness, such attor-
ney may make summary notes solely
for the attorney’s use in representing
the witness. Neither the attorney nor
witness may retain copies of exhibits
used or introduced in the course of a
witness’ testimony.
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(3) All witnesses must be sequestered,
and, unless permitted in the discretion
of the designated representative, no
witness or accompanying attorney may
be present during the taking of testi-
mony of any other witness called in
such formal investigative proceeding.
Attorneys for any other interested per-
sons or entities will not, unless per-
mitted in the discretion of the des-
ignated representative, have a right to
be present during the testimony of any
witness not personally being rep-
resented by such attorneys.

(4) The Board, for good cause, may
exclude a particular attorney from fur-
ther participation in any formal inves-
tigative proceeding in which the Board
has found the attorney to have engaged
in dilatory, obstructionist, egregious,
contemptuous, or contumacious con-
duct. The designated representative
conducting the formal investigative
proceeding may report to the Board in-
stances of apparently dilatory, obstruc-
tionist, egregious, contemptuous, or
contumacious conduct on the part of
an attorney. After due notice to the at-
torney, the Board may take such ac-
tion as the circumstances warrant, in-
cluding suspending any attorney rep-
resenting a witness from further par-
ticipation in the investigative pro-
ceeding, based upon a written record
evidencing the conduct of the attorney
in the formal investigative proceeding
or such other or additional written or
oral presentation as the Board may
permit or direct.

(b) A witness may inspect the tran-
script of the witness’ own testimony,
without retaining a copy thereof, for
the purpose of making non-substantive
corrections to the transcript at a time
and place that the designated rep-
resentative determines to be appro-
priate in consideration of all relevant
factors, including the convenience of
the witness.

(c) A witness may, solely for the use
of the witness and the witness’ attor-
ney, obtain a copy of the transcript of
the witness’ testimony, provided that
the witness submits a written request
for the transcript and the witness re-
questing a copy of the witness’ testi-
mony bears the cost thereof. However,
the Board officer supervising the for-
mal investigative proceeding may deny

§263.457

such a request if, in the officer’s discre-
tion, the provision of the transcript
may infringe the privacy of third per-
sons involved in the investigation, or
impede or interfere with the conduct of
any investigation. If the Board issues a
notice of charges or otherwise initiates
an administrative (adjudicatory) hear-
ing, disclosure of formal investigative
transcripts obtained by the Board’s
designated representative(s) during the
course of the formal investigative pro-
ceeding will be governed by the Uni-
form Rules and the Board Local Rules
Supplementing the Uniform Rules (sub-
parts A and B of this part).

§263.457 Subpoenas.

(a) Service. Service of a subpoena may
be made:

(1) By personal service;

(2) If the person to be served is an in-
dividual, by delivery to a person of
suitable age and discretion at the phys-
ical location where the individual re-
sides or works;

(3) By delivery to an agent which, in
the case of a corporation or other asso-
ciation, is delivery to an officer, direc-
tor, managing or general agent, or to
any other agent authorized by appoint-
ment or by law to receive service and,
if the agent is one authorized by stat-
ute to receive service and the statute
so requires, by also mailing a copy to
the party;

(4) By registered or certified mail or
by an express delivery service ad-
dressed to the person’s or authorized
agent’s last known address; or

(5) In such other manner as is reason-
ably calculated to give actual notice.

(b) Area of service. Service in any
state, territory, possession of the
United States, or the District of Co-
lumbia, on any person or company
doing business in any state, territory,
possession of the United States, or the
District of Columbia, or on any person
as otherwise provided by law, is effec-
tive without regard to the place where
the hearing or testimony is held, pro-
vided that if service is made on a for-
eign bank in connection with an action
or proceeding involving one or more of
its branches or agencies located in any
state, territory, possession of the
United States, or the District of Co-
lumbia, service must be made on at
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least one branch or agency so involved.
Foreign nationals are subject to such
subpoenas if such service is made upon
a duly authorized agent located in the
United States or such other means per-
missible by law.

(c) Witness fees and mileage. Witnesses
summoned in any proceeding under
this subpart must be paid the same fees
and mileage that are paid witnesses in
the district courts of the United
States. Such fees and mileage need not
be tendered when the subpoena is
issued on behalf of the Board by any of
its designated representatives.

APPENDIX A TO PART 263—RULES APPLI-
CABLE TO PROCEEDINGS INITIATED
BEFORE APRIL 1, 2024

SOURCE: 88 FR 89923, Dec. 28, 2023, unless
otherwise noted.

NoOTE: The content of this appendix repro-
duces the Uniform Rules of Practice and Pro-
cedure and Board Local Rules
Supplementing the Uniform Rules in 12 CFR
part 263, subparts A and B, respectively, as of
April 1, 2024, and apply only to adjudicatory
proceedings initiated before April 1, 2024.
Proceedings initiated on or after April 1,
2024, are not governed by the version of the
rules set out in this appendix. Cross-ref-
erences to part 263 (as well as to included
sections) in this appendix are to those provi-
sions as contained within this appendix.

SUBPART A—UNIFORM RULES OF PRACTICE
AND PROCEDURE

263.1
263.2
263.3
263.4
263.5
judge.
263.6 Appearance and practice in adjudica-
tory proceedings.

263.7 Good faith certification.

263.8 Conflicts of interest.

263.9 Ex parte communications.

263.10 Filing of papers.

263.11 Service of papers.

263.12 Construction of time limits.

263.13 Change of time limits.

263.14 Witness fees and expenses.

263.15 Opportunity for informal settlement.
263.16 The Board’s right to conduct exam-
ination.

263.17 Collateral attacks on adjudicatory
proceeding.

263.18 Commencement of proceeding and
contents of notice.

263.19 Answer.

263.21 Failure to appear.

Scope.

Rules of construction.

Definitions.

Authority of the Board.

Authority of the administrative law

12 CFR Ch. Il (1-1-25 Edition)

263.22
tions.
263.23

Consolidation and severance of ac-

Motions.

263.24 Scope of document discovery.

263.25 Request for document discovery from
parties.

263.26 Document subpoenas to nonparties.
263.27 Deposition of witness unavailable for
hearing.

263.28 Interlocutory review.

263.29 Summary disposition.

263.30 Partial summary disposition.
263.31 Scheduling and prehearing
ferences.

263.32 Prehearing submissions.

263.33 Public hearings.

263.34 Hearing subpoenas.

263.35 Conduct of hearings.

263.36 Evidence.

263.37 Post-hearing filings.

263.38 Recommended decision and filing of
record.
263.39
263.40
263.41

con-

Exceptions to recommended decision.
Review by the Board.
Stays pending judicial review.

SUBPART B—BOARD LOCAL RULES
SUPPLEMENTING UNIFORM RULES

263.50
263.51
263.52

Purpose and scope.

Definitions.

Address for filing.

263.53 Discovery depositions.

263.54 Delegation to the Office of Financial
Institution Adjudication.

263.55 Board as Presiding Officer.

263.56 Initial licensing proceedings.

Subpart A—Uniform Rules of Practice and
Procedure

§263.1 Scope.

This subpart prescribes Uniform Rules of
practice and procedure applicable to adju-
dicatory proceedings required to be con-
ducted on the record after opportunity for
hearing under the following statutory provi-
sions:

(a) Cease-and-desist proceedings under sec-
tion 8(b) of the Federal Deposit Insurance
Act (“FDIA”) (12 U.S.C. 1818(b));

(b) Removal and prohibition proceedings
under section 8(e) of the FDIA (12 U.S.C.
1818(e));

(c) Change-in-control proceedings under
section 7(j)(4) of the FDIA (12 TU.S.C.
1817(j)(4)) to determine whether the Board of
Governors of the Federal Reserve System
(‘‘Board’’) should issue an order to approve
or disapprove a person’s proposed acquisition
of a state member bank, bank holding com-
pany, or savings and loan holding company;

(d) Proceedings under section 15C(c)(2) of
the Securities Exchange Act of 1934 (‘“‘Ex-
change Act”) (15 U.S.C. 780-5), to impose
sanctions upon any government securities
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broker or dealer or upon any person associ-
ated or seeking to become associated with a
government securities broker or dealer for
which the Board is the appropriate agency;

(e) Assessment of civil money penalties by
the Board against institutions, institution-
affiliated parties, and certain other persons
for which the Board is the appropriate agen-
cy for any violation of:

(1) Any provision of the Bank Holding
Company Act of 1956, as amended (‘“BHC
Act”), or any order or regulation issued
thereunder, pursuant to 12 U.S.C. 1847(b) and
(d);

(2) Sections 19, 22, 23, 23A and 23B of the
Federal Reserve Act (“FRA”), or any regula-
tion or order issued thereunder and certain
unsafe or unsound practices or breaches of fi-
duciary duty, pursuant to 12 U.S.C. 504 and
505;

(3) Section 9 of the FRA pursuant to 12
U.S.C. 324;

(4) Section 106(b) of the Bank Holding Com-
pany Act Amendments of 1970 and certain
unsafe or unsound practices or breaches of fi-
duciary duty, pursuant to 12 TU.S.C.
1972(2)(F);

(5) Any provision of the Change in Bank
Control Act of 1978, as amended, or any regu-
lation or order issued thereunder and certain
unsafe or unsound practices or breaches of fi-
duciary duty, pursuant to 12 TU.S.C.
1817(3)(16);

(6) Any provision of the International
Lending Supervision Act of 1983 (“‘ILSA’’) or
any rule, regulation or order issued there-
under, pursuant to 12 U.S.C. 3909;

(7) Any provision of the International
Banking Act of 1978 (‘‘IBA’’) or any rule, reg-
ulation or order issued thereunder, pursuant
to 12 U.S.C. 3108;

(8) Certain provisions of the Exchange Act,
pursuant to section 21B of the Exchange Act
(15 U.S.C. 78u-2);

(9) Section 1120 of the Financial Institu-
tions Reform, Recovery, and Enforcement
Act of 1989 (12 U.S.C. 3349), or any order or
regulation issued thereunder;

(10) The terms of any final or temporary
order issued under section 8 of the FDIA or
of any written agreement executed by the
Board, the terms of any condition imposed in
writing by the Board in connection with the
grant of an application or request, and cer-
tain unsafe or unsound practices or breaches
of fiduciary duty or law or regulation pursu-
ant to 12 U.S.C. 1818(1)(2);

(11) Any provision of law referenced in sec-
tion 102(f) of the Flood Disaster Protection
Act of 1973 (42 U.S.C. 4012a(f)) or any order or
regulation issued thereunder;

(12) Any provision of law referenced in 31
U.S.C. 5321 or any order or regulation issued
thereunder;

(13) Section 5 of the Home Owners’ Loan
Act (‘““HOLA”) or any regulation or order
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issued thereunder, pursuant to 12 U.S.C. 1464
(@), (s) and (v);

(14) Section 9 of the HOLA or any regula-
tion or order issued thereunder, pursuant to
12 U.S.C. 1467(d); and

(15) Section 10 of the HOLA, pursuant to 12
U.S.C. 1467a (i) and (r);

(f) Remedial action under section 102(g) of
the Flood Disaster Protection Act of 1973 (42
U.S.C. 4012a(g));

(g) Removal, prohibition, and civil mone-
tary penalty proceedings under section 10(k)
of the FDI Act (12 U.S.C. 1820(k)) for viola-
tions of the special post-employment restric-
tions imposed by that section; and

(h) This subpart also applies to all other
adjudications required by statute to be de-
termined on the record after opportunity for
an agency hearing, unless otherwise specifi-
cally provided for in the Local Rules.

§263.2 Rules of construction.

For purposes of this subpart:

(a) Any term in the singular includes the
plural, and the plural includes the singular,
if such use would be appropriate;

(b) Any use of a masculine, feminine, or
neuter gender encompasses all three, if such
use would be appropriate;

(c) The term counsel includes a non-attor-
ney representative; and

(d) Unless the context requires otherwise, a
party’s counsel of record, if any, may, on be-
half of that party, take any action required
to be taken by the party.

§263.3 Definitions.

For purposes of this subpart, unless explic-
itly stated to the contrary:

(a) Administrative law judge means one who
presides at an administrative hearing under
authority set forth at 5 U.S.C. 556.

(b) Adjudicatory proceeding means a pro-
ceeding conducted pursuant to these rules
and leading to the formulation of a final
order other than a regulation.

(c) Decisional employee means any member
of the Board’s or administrative law judge’s
staff who has not engaged in an investigative
or prosecutorial role in a proceeding and who
may assist the Agency or the administrative
law judge, respectively, in preparing orders,
recommended decisions, decisions, and other
documents under the Uniform Rules.

(d) Enforcement Counsel means any indi-
vidual who files a notice of appearance as
counsel on behalf of the Board in an adju-
dicatory proceeding.

(e) Final order means an order issued by the
Board with or without the consent of the af-
fected institution or the institution-affili-
ated party, that has become final, without
regard to the pendency of any petition for re-
consideration or review.

(f) Institution includes: (1) Any bank as that
term is defined in section 3(a) of the FDIA
(12 U.S.C. 1813(a));
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(2) Any bank holding company or any sub-
sidiary (other than a bank) of a bank holding
company as those terms are defined in the
BHC Act (12 U.S.C. 1841 et seq.);

(3) Any organization operating under sec-
tion 25 of the FRA (12 U.S.C. 601 et seq.);

(4) Any foreign bank or company to which
section 8 of the IBA (12 U.S.C. 3106), applies
or any subsidiary (other than a bank) there-
of;

(5) Any Federal agency as that term is de-
fined in section 1(b) of the IBA (12 U.S.C.
3101(5)); and

(6) Any savings and loan holding company
or any subsidiary (other than a savings asso-
ciation) of a savings and loan holding com-
pany as those terms are defined in the HOLA
(12 U.S.C. 1461 et seq.).

(g) Institution-affiliated party means any in-
stitution-affiliated party as that term is de-
fined in section 3(u) of the FDIA (12 U.S.C.
1813(u)).

(h) Local Rules means those rules promul-
gated by the Board in this part other than
subpart A.

(i) OFIA means the Office of Financial In-
stitution Adjudication, the executive body
charged with overseeing the administration
of administrative enforcement proceedings
for the Board, the Office of Comptroller of
the Currency (the OCC), the Federal Deposit
Insurance Corporation (the FDIC), and the
National Credit Union Administration (the
NCUA).

(j) Party means the Board and any person
named as a party in any notice.

(k) Person means an individual, sole propri-
etor, partnership, corporation, unincor-
porated association, trust, joint venture,
pool, syndicate, agency or other entity or or-
ganization, including an institution as de-
fined in paragraph (f) of this section.

(1) Respondent means any party other than
the Board.

(m) Uniform Rules means those rules in sub-
part A of this part that are common to the
Board, the OCC, the FDIC, and the NCUA.

(n) Violation includes any action (alone or
with another or others) for or toward caus-
ing, bringing about, participating in, coun-
seling, or aiding or abetting a violation.

§263.4 Authority of the Board.

The Board may, at any time during the
pendency of a proceeding, perform, direct the
performance of, or waive performance of, any
act which could be done or ordered by the ad-
ministrative law judge.

§263.5 Authority of the administrative law
judge.

(a) General rule. All proceedings governed
by this part shall be conducted in accordance
with the provisions of chapter 5 of title 5 of
the United States Code. The administrative
law judge shall have all powers necessary to
conduct a proceeding in a fair and impartial
manner and to avoid unnecessary delay.
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(b) Powers. The administrative law judge
shall have all powers necessary to conduct
the proceeding in accordance with paragraph
(a) of this section, including the following
powers:

(1) To administer oaths and affirmations;

(2) To issue subpoenas, subpoenas duces
tecum, and protective orders, as authorized
by this part, and to quash or modify any
such subpoenas and orders;

(3) To receive relevant evidence and to rule
upon the admission of evidence and offers of
proof;

(4) To take or cause depositions to be
taken as authorized by this subpart;

(5) To regulate the course of the hearing
and the conduct of the parties and their
counsel;

(6) To hold scheduling and/or pre-hearing
conferences as set forth in §263.31;

(7) To consider and rule upon all proce-
dural and other motions appropriate in an
adjudicatory proceeding, provided that only
the Board shall have the power to grant any
motion to dismiss the proceeding or to de-
cide any other motion that results in a final
determination of the merits of the pro-
ceeding;

(8) To prepare and present to the Board a
recommended decision as provided herein;

(9) To recuse himself or herself by motion
made by a party or on his or her own motion;

(10) To establish time, place and manner
limitations on the attendance of the public
and the media for any public hearing; and

(11) To do all other things necessary and
appropriate to discharge the duties of a pre-
siding officer.

§263.6 Appearance and practice in adju-
dicatory proceedings.

(a) Appearance before the Board or an admin-
istrative law judge—(1) By attorneys. Any
member in good standing of the bar of the
highest court of any state, commonwealth,
possession, territory of the United States, or
the District of Columbia may represent oth-
ers before the Board if such attorney is not
currently suspended or debarred from prac-
tice before the Board.

(2) By non-attorneys. An individual may ap-
pear on his or her own behalf; a member of
a partnership may represent the partnership;
a duly authorized officer, director, or em-
ployee of any government unit, agency, in-
stitution, corporation or authority may rep-
resent that unit, agency, institution, cor-
poration or authority if such officer, direc-
tor, or employee is not currently suspended
or debarred from practice before the Board.

(3) Notice of appearance. Any individual act-
ing as counsel on behalf of a party, including
the Board, shall file a notice of appearance
with OFIA at or before the time that indi-
vidual submits papers or otherwise appears
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on behalf of a party in the adjudicatory pro-
ceeding. The notice of appearance must in-
clude a written declaration that the indi-
vidual is currently qualified as provided in
paragraph (a)(1) or (a)(2) of this section and
is authorized to represent the particular
party. By filing a notice of appearance on be-
half of a party in an adjudicatory pro-
ceeding, the counsel agrees and represents
that he or she is authorized to accept service
on behalf of the represented party and that,
in the event of withdrawal from representa-
tion, he or she will, if required by the admin-
istrative law judge, continue to accept serv-
ice until new counsel has filed a notice of ap-
pearance or until the represented party indi-
cates that he or she will proceed on a pro se
basis.

(b) Sanctions. Dilatory, obstructionist,
egregious, contemptuous or contumacious
conduct at any phase of any adjudicatory
proceeding may be grounds for exclusion or
suspension of counsel from the proceeding.

§263.7 Good faith certification.

(a) General requirement. Every filing or sub-
mission of record following the issuance of a
notice shall be signed by at least one counsel
of record in his or her individual name and
shall state that counsel’s address and tele-
phone number. A party who acts as his or her
own counsel shall sign his or her individual
name and state his or her address and tele-
phone number on every filing or submission
of record.

(b) Effect of signature. (1) The signature of
counsel or a party shall constitute a certifi-
cation that: the counsel or party has read
the filing or submission of record; to the best
of his or her knowledge, information, and be-
lief formed after reasonable inquiry, the fil-
ing or submission of record is well-grounded
in fact and is warranted by existing law or a
good faith argument for the extension, modi-
fication, or reversal of existing law; and the
filing or submission of record is not made for
any improper purpose, such as to harass or
to cause unnecessary delay or needless in-
crease in the cost of litigation.

(2) If a filing or submission of record is not
signed, the administrative law judge shall
strike the filing or submission of record, un-
less it is signed promptly after the omission
is called to the attention of the pleader or
movant.

(c) Effect of making oral motion or argument.
The act of making any oral motion or oral
argument by any counsel or party con-
stitutes a certification that to the best of his
or her knowledge, information, and belief
formed after reasonable inquiry, his or her
statement is well-grounded in fact and is
warranted by existing law or a good faith ar-
gument for the extension, modification, or
reversal of existing law, and is not made for
any improper purpose, such as to harass or
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to cause unnecessary delay or needless in-
crease in the cost of litigation.

§263.8 Conlflicts of interest.

(a) Conflict of interest in representation. No
person shall appear as counsel for another
person in an adjudicatory proceeding if it
reasonably appears that such representation
may be materially limited by that counsel’s
responsibilities to a third person or by the
counsel’s own interests. The administrative
law judge may take corrective measures at
any stage of a proceeding to cure a conflict
of interest in representation, including the
issuance of an order limiting the scope of
representation or disqualifying an individual
from appearing in a representative capacity
for the duration of the proceeding.

(b) Certification and waiver. If any person
appearing as counsel represents two or more
parties to an adjudicatory proceeding or also
represents a non-party on a matter relevant
to an issue in the proceeding, counsel must
certify in writing at the time of filing the
notice of appearance required by §263.6(a):

(1) That the counsel has personally and
fully discussed the possibility of conflicts of
interest with each such party and non-party;
and

(2) That each such party and non-party
waives any right it might otherwise have
had to assert any known conflicts of interest
or to assert any non-material conflicts of in-
terest during the course of the proceeding.

§263.9 Ex parte communications.

(a) Definition—(1) Ex parte communication
means any material oral or written commu-
nication relevant to the merits of an adju-
dicatory proceeding that was neither on the
record nor on reasonable prior notice to all
parties that takes place between:

(i) An interested person outside the Board
(including such person’s counsel); and

(ii) The administrative law judge handling
that proceeding, a member of the Board, or a
decisional employee.

(2) Ezxception. A request for status of the
proceeding does not constitute an ex parte
communication.

(b) Prohibition of ex parte communications.
From the time the notice is issued by the
Board until the date that the Board issues
its final decision pursuant to §263.40(c):

(1) No interested person outside the Fed-
eral Reserve System shall make or know-
ingly cause to be made an ex parte commu-
nication to a member of the Board, the ad-
ministrative law judge, or a decisional em-
ployee; and

(2) A member of the Board, administrative
law judge, or decisional employee shall not
make or knowingly cause to be made to any
interested person outside the Federal Re-
serve System any ex parte communication.

(c) Procedure upon occurrence of exr parte
communication. If an ex parte communication
is received by the administrative law judge,
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a member of the Board or any other person
identified in paragraph (a) of this section,
that person shall cause all such written com-
munications (or, if the communication is
oral, a memorandum stating the substance
of the communication) to be placed on the
record of the proceeding and served on all
parties. All other parties to the proceeding
shall have an opportunity, within ten days of
receipt of service of the ex parte communica-
tion, to file responses thereto and to rec-
ommend any sanctions, in accordance with
paragraph (d) of this section, that they be-
lieve to be appropriate under the cir-
cumstances.

(d) Sanctions. Any party or his or her coun-
sel who makes a prohibited ex parte commu-
nication, or who encourages or solicits an-
other to make any such communication,
may be subject to any appropriate sanction
or sanctions imposed by the Board or the ad-
ministrative law judge including, but not
limited to, exclusion from the proceedings
and an adverse ruling on the issue which is
the subject of the prohibited communica-
tion.

(e) Separation of functions. Except to the ex-
tent required for the disposition of ex parte
matters as authorized by law, the adminis-
trative law judge may not consult a person
or party on any matter relevant to the mer-
its of the adjudication, unless on notice and
opportunity for all parties to participate. An
employee or agent engaged in the perform-
ance of investigative or prosecuting func-
tions for the Board in a case may not, in that
or a factually related case, participate or ad-
vise in the decision, recommended decision,
or agency review of the recommended deci-
sion under §263.40, except as witness or coun-
sel in public proceedings.

§263.10 Filing of papers.

(a) Filing. Any papers required to be filed,
excluding documents produced in response to
a discovery request pursuant to §§263.25 and
263.26, shall be filed with OFIA, except as
otherwise provided.

(b) Manner of filing. Unless otherwise speci-
fied by the Board or the administrative law
judge, filing may be accomplished by:

(1) Personal service;

(2) Delivering the papers to a reliable com-
mercial courier service, overnight delivery
service, or to the U.S. Post Office for Express
Mail delivery;

(3) Mailing the papers by first class, reg-
istered, or certified mail; or

(4) Transmission by electronic media, only
if expressly authorized, and upon any condi-
tions specified, by the Board or the adminis-
trative law judge. All papers filed by elec-
tronic media shall also concurrently be filed
in accordance with paragraph (c) of this sec-
tion.

(c) Formal requirements as to papers filed—(1)
Form. All papers filed must set forth the
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name, address, and telephone number of the
counsel or party making the filing and must
be accompanied by a certification setting
forth when and how service has been made
on all other parties. All papers filed must be
double-spaced and printed or typewritten on
8% x 11 inch paper, and must be clear and
legible.

(2) Signature. All papers must be dated and
signed as provided in §263.7.

(3) Caption. All papers filed must include at
the head thereof, or on a title page, the name
of the Board and of the filing party, the title
and docket number of the proceeding, and
the subject of the particular paper.

(4) Number of copies. Unless otherwise speci-
fied by the Board, or the administrative law
judge, an original and one copy of all docu-
ments and papers shall be filed, except that
only one copy of transcripts of testimony
and exhibits shall be filed.

§263.11 Service of papers.

(a) By the parties. Except as otherwise pro-
vided, a party filing papers shall serve a copy
upon the counsel of record for all other par-
ties to the proceeding so represented, and
upon any party not so represented.

(b) Method of service. Except as provided in
paragraphs (c)(2) and (d) of this section, a
serving party shall use one or more of the
following methods of service:

(1) Personal service;

(2) Delivering the papers to a reliable com-
mercial courier service, overnight delivery
service, or to the U.S. Post Office for Express
Mail delivery;

(3) Mailing the papers by first class, reg-
istered, or certified mail; or

(4) Transmission by electronic media, only
if the parties mutually agree. Any papers
served by electronic media shall also concur-
rently be served in accordance with the re-
quirements of §263.10(c).

(c) By the Board or the administrative law
judge. (1) All papers required to be served by
the Board or the administrative law judge
upon a party who has appeared in the pro-
ceeding in accordance with §263.6, shall be
served by any means specified in paragraph
(b) of this section.

(2) If a party has not appeared in the pro-
ceeding in accordance with §263.6, the Board
or the administrative law judge shall make
service by any of the following methods:

(i) By personal service;

(ii) If the person to be served is an indi-
vidual, by delivery to a person of suitable
age and discretion at the physical location
where the individual resides or works;

(iii) If the person to be served is a corpora-
tion or other association, by delivery to an
officer, managing or general agent, or to any
other agent authorized by appointment or by
law to receive service and, if the agent is one
authorized by statute to receive service and
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the statute so requires, by also mailing a
copy to the party;

(iv) By registered or certified mail ad-
dressed to the person’s last known address;
or

(v) By any other method reasonably cal-
culated to give actual notice.

(d) Subpoenas. Service of a subpoena may
be made:

(1) By personal service;

(2) If the person to be served is an indi-
vidual, by delivery to a person of suitable
age and discretion at the physical location
where the individual resides or works;

(3) By delivery to an agent, which, in the
case of a corporation or other association, is
delivery to an officer, managing or general
agent, or to any other agent authorized by
appointment or by law to receive service
and, if the agent is one authorized by statute
to receive service and the statute so re-
quires, by also mailing a copy to the party;

(4) By registered or certified mail ad-
dressed to the person’s last known address;
or

(5) By any other method as is reasonably
calculated to give actual notice.

(e) Area of service. Service in any state, ter-
ritory, possession of the United States, or
the District of Columbia, on any person or
company doing business in any state, terri-
tory, possession of the United States, or the
District of Columbia, or on any person as
otherwise provided by law, is effective with-
out regard to the place where the hearing is
held, provided that if service is made on a
foreign bank in connection with an action or
proceeding involving one or more of its
branches or agencies located in any state,
territory, possession of the United States, or
the District of Columbia, service shall be
made on at least one branch or agency so in-
volved.

§263.12 Construction of time limits.

(a) General rule. In computing any period of
time prescribed by this subpart, the date of
the act or event that commences the des-
ignated period of time is not included. The
last day so computed is included unless it is
a Saturday, Sunday, or Federal holiday.
When the last day is a Saturday, Sunday, or
Federal holiday, the period runs until the
end of the next day that is not a Saturday,
Sunday, or Federal holiday. Intermediate
Saturdays, Sundays, and Federal holidays
are included in the computation of time.
However, when the time period within which
an act is to be performed is ten days or less,
not including any additional time allowed
for in paragraph (c) of this section, inter-
mediate Saturdays, Sundays, and Federal
holidays are not included.

(b) When papers are deemed to be filed or
served. (1) Filing and service are deemed to
be effective:
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(i) In the case of personal service or same-
day commercial courier delivery, upon ac-
tual service;

(ii) In the case of overnight commercial de-
livery service, U.S. Express Mail delivery, or
first class, registered, or certified mail, upon
deposit in or delivery to an appropriate point
of collection;

(iii) In the case of transmission by elec-
tronic media, as specified by the authority
receiving the filing, in the case of filing, and
as agreed among the parties, in the case of
service.

(2) The effective filing and service dates
specified in paragraph (b)(1) of this section
may be modified by the Board or administra-
tive law judge in the case of filing or by
agreement of the parties in the case of serv-
ice.

(c) Calculation of time for service and filing of
responsive papers. Whenever a time limit is
measured by a prescribed period from the
service of any notice or paper, the applicable
time limits are calculated as follows:

(1) If service is made by first class, reg-
istered, or certified mail, add three calendar
days to the prescribed period;

(2) If service is made by express mail or
overnight delivery service, add one calendar
day to the prescribed period; or

(3) If service is made by electronic media
transmission, add one calendar day to the
prescribed period, unless otherwise deter-
mined by the Board or the administrative
law judge in the case of filing, or by agree-
ment among the parties in the case of serv-
ice.

§263.13 Change of time limits.

Except as otherwise provided by law, the
administrative law judge may, for good
cause shown, extend the time limits pre-
scribed by the Uniform Rules or by any no-
tice or order issued in the proceedings. After
the referral of the case to the Board pursu-
ant to §263.38, the Board may grant exten-
sions of the time limits for good cause
shown. Extensions may be granted at the
motion of a party after notice and oppor-
tunity to respond is afforded all non-moving
parties or sua sponte by the Board or the ad-
ministrative law judge.

§263.14 Witness fees and expenses.

Witnesses subpoenaed for testimony or
depositions shall be paid the same fees for
attendance and mileage as are paid in the
United States district courts in proceedings
in which the United States is a party, pro-
vided that, in the case of a discovery sub-
poena addressed to a party, no witness fees
or mileage need be paid. Fees for witnesses
shall be tendered in advance by the party re-
questing the subpoena, except that fees and
mileage need not be tendered in advance
where the Board is the party requesting the
subpoena. The Board shall not be required to
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pay any fees to, or expenses of, any witness
not subpoenaed by the Board.

§263.15 Opportunity for informal settle-
ment.

Any respondent may, at any time in the
proceeding, unilaterally submit to Enforce-
ment Counsel written offers or proposals for
settlement of a proceeding, without preju-
dice to the rights of any of the parties. No
such offer or proposal shall be made to any
Board representative other than Enforce-
ment Counsel. Submission of a written set-
tlement offer does not provide a basis for ad-
journing or otherwise delaying all or any
portion of a proceeding under this part. No
settlement offer or proposal, or any subse-
quent negotiation or resolution, is admis-
sible as evidence in any proceeding.

§263.16 The Board’s right to conduct ex-
amination.

Nothing contained in this subpart limits in
any manner the right of the Board or any
Federal Reserve Bank to conduct any exam-
ination, inspection, or visitation of any in-
stitution or institution-affiliated party, or
the right of the Board or any Federal Re-
serve Bank to conduct or continue any form
of investigation authorized by law.

§263.17 Collateral attacks on adjudicatory
proceeding.

If an interlocutory appeal or collateral at-
tack is brought in any court concerning all
or any part of an adjudicatory proceeding,
the challenged adjudicatory proceeding shall
continue without regard to the pendency of
that court proceeding. No default or other
failure to act as directed in the adjudicatory
proceeding within the times prescribed in
this subpart shall be excused based on the
pendency before any court of any interlocu-
tory appeal or collateral attack.

§263.18 Commencement of proceeding and
contents of notice.

(a) Commencement of proceeding. (1)(i) Ex-
cept for change-in-control proceedings under
section 7(j)(4) of the FDIA @12 U.S.C.
1817(j)(4)), a proceeding governed by this sub-
part is commenced by issuance of a notice by
the Board.

(ii) The notice must be served by the Board
upon the respondent and given to any other
appropriate financial institution supervisory
authority where required by law.

(iii) The notice must be filed with OFIA.

(2) Change-in-control proceedings under
section 7(j)(4) of the FDIA (12 U.S.C.
1817(j)(4)) commence with the issuance of an
order by the Board.

(b) Contents of notice. The notice must set
forth:

(1) The legal authority for the proceeding
and for the Board’s jurisdiction over the pro-
ceeding;
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(2) A statement of the matters of fact or
law showing that the Board is entitled to re-
lief;

(3) A proposed order or prayer for an order
granting the requested relief;

(4) The time, place, and nature of the hear-
ing as required by law or regulation;

(5) The time within which to file an answer
as required by law or regulation;

(6) The time within which to request a
hearing as required by law or regulation; and

(7) That the answer and/or request for a
hearing shall be filed with OFIA.

§263.19 Answer.

(a) When. Within 20 days of service of the
notice, respondent shall file an answer as
designated in the notice. In a civil money
penalty proceeding, respondent shall also file
a request for a hearing within 20 days of
service of the notice.

(b) Content of answer. An answer must spe-
cifically respond to each paragraph or alle-
gation of fact contained in the notice and
must admit, deny, or state that the party
lacks sufficient information to admit or
deny each allegation of fact. A statement of
lack of information has the effect of a de-
nial. Denials must fairly meet the substance
of each allegation of fact denied; general de-
nials are not permitted. When a respondent
denies part of an allegation, that part must
be denied and the remainder specifically ad-
mitted. Any allegation of fact in the notice
which is not denied in the answer must be
deemed admitted for purposes of the pro-
ceeding. A respondent is not required to re-
spond to the portion of a notice that con-
stitutes the prayer for relief or proposed
order. The answer must set forth affirmative
defenses, if any, asserted by the respondent.

(c) Default—(1) Effect of failure to answer.
Failure of a respondent to file an answer re-
quired by this section within the time pro-
vided constitutes a waiver of his or her right
to appear and contest the allegations in the
notice. If no timely answer is filed, Enforce-
ment Counsel may file a motion for entry of
an order of default. Upon a finding that no
good cause has been shown for the failure to
file a timely answer, the administrative law
judge shall file with the Board a rec-
ommended decision containing the findings
and the relief sought in the notice. Any final
order issued by the Board based upon a re-
spondent’s failure to answer is deemed to be
an order issued upon consent.

(2) Effect of failure to request a hearing in
civil money penalty proceedings. If respondent
fails to request a hearing as required by law
within the time provided, the notice of as-
sessment constitutes a final and
unappealable order.

(a) Amendments. The notice or answer may
be amended or supplemented at any stage of
the proceeding. The respondent must answer

742



Federal Reserve System

an amended notice within the time remain-
ing for the respondent’s answer to the origi-
nal notice, or within ten days after service of
the amended notice, whichever period is
longer, unless the Board or administrative
law judge orders otherwise for good cause.

(b) Amendments to conform to the evidence.
When issues not raised in the notice or an-
swer are tried at the hearing by express or
implied consent of the parties, they will be
treated in all respects as if they had been
raised in the notice or answer, and no formal
amendments are required. If evidence is ob-
jected to at the hearing on the ground that
it is not within the issues raised by the no-
tice or answer, the administrative law judge
may admit the evidence when admission is
likely to assist in adjudicating the merits of
the action and the objecting party fails to
satisfy the administrative law judge that the
admission of such evidence would unfairly
prejudice that party’s action or defense upon
the merits. The administrative law judge
may grant a continuance to enable the ob-
jecting party to meet such evidence.

§263.21 Failure to appear.

Failure of a respondent to appear in person
at the hearing or by a duly authorized coun-
sel constitutes a waiver of respondent’s right
to a hearing and is deemed an admission of
the facts as alleged and consent to the relief
sought in the notice. Without further pro-
ceedings or notice to the respondent, the ad-
ministrative law judge shall file with the
Board a recommended decision containing
the findings and the relief sought in the no-
tice.

§263.22 Consolidation and severance of
actions.

(a) Consolidation. (1) On the motion of any
party, or on the administrative law judge’s
own motion, the administrative law judge
may consolidate, for some or all purposes,
any two or more proceedings, if each such
proceeding involves or arises out of the same
transaction, occurrence or series of trans-
actions or occurrences, or involves at least
one common respondent or a material com-
mon question of law or fact, unless such con-
solidation would cause unreasonable delay or
injustice.

(2) In the event of consolidation under
paragraph (a)(1) of this section, appropriate
adjustment to the prehearing schedule shall
be made to avoid unnecessary expense, in-
convenience, or delay.

(b) Severance. The administrative law judge
may, upon the motion of any party, sever the
proceeding for separate resolution of the
matter as to any respondent only if the ad-
ministrative law judge finds that:

(1) Undue prejudice or injustice to the
moving party would result from not severing
the proceeding; and

(2) Such undue prejudice or injustice would
outweigh the interests of judicial economy
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and expedition in the complete and final res-
olution of the proceeding.

§263.23 Motions.

(a) In writing. (1) Except as otherwise pro-
vided herein, an application or request for an
order or ruling must be made by written mo-
tion.

(2) All written motions must state with
particularity the relief sought and must be
accompanied by a proposed order.

(3) No oral argument may be held on writ-
ten motions except as otherwise directed by
the administrative law judge. Written
memoranda, briefs, affidavits or other rel-
evant material or documents may be filed in
support of or in opposition to a motion.

(b) Oral motions. A motion may be made
orally on the record unless the administra-
tive law judge directs that such motion be
reduced to writing.

(c) Filing of motions. Motions must be filed
with the administrative law judge, except
that following the filing of the recommended
decision, motions must be filed with the
Board.

(d) Responses. (1) Except as otherwise pro-
vided herein, within ten days after service of
any written motion, or within such other pe-
riod of time as may be established by the ad-
ministrative law judge or the Board, any
party may file a written response to a mo-
tion. The administrative law judge shall not
rule on any oral or written motion before
each party has had an opportunity to file a
response.

(2) The failure of a party to oppose a writ-
ten motion or an oral motion made on the
record is deemed a consent by that party to
the entry of an order substantially in the
form of the order accompanying the motion.

(e) Dilatory motions. Frivolous, dilatory or
repetitive motions are prohibited. The filing
of such motions may form the basis for sanc-
tions.

(f) Dispositive motions. Dispositive motions
are governed by §§263.29 and 263.30.

§263.24 Scope of document discovery.

(a) Limits on discovery. (1) Subject to the
limitations set out in paragraphs (b), (¢), and
(d) of this section, a party to a proceeding
under this subpart may obtain document dis-
covery by serving a written request to
produce documents. For purposes of a re-
quest to produce documents, the term ‘‘doc-
uments’” may be defined to include drawings,
graphs, charts, photographs, recordings, data
stored in electronic form, and other data
compilations from which information can be
obtained, or translated, if necessary, by the
parties through detection devices into rea-
sonably usable form, as well as written ma-
terial of all kinds.

(2) Discovery by use of deposition is gov-
erned by §263.53 of subpart B of this part.

(3) Discovery by use of interrogatories is
not permitted.
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(b) Relevance. A party may obtain docu-
ment discovery regarding any matter, not
privileged, that has material relevance to
the merits of the pending action. Any re-
quest to produce documents that calls for ir-
relevant material, that is unreasonable, op-
pressive, excessive in scope, unduly burden-
some, or repetitive of previous requests, or
that seeks to obtain privileged documents
will be denied or modified. A request is un-
reasonable, oppressive, excessive in scope or
unduly burdensome if, among other things,
it fails to include justifiable limitations on
the time period covered and the geographic
locations to be searched, the time provided
to respond in the request is inadequate, or
the request calls for copies of documents to
be delivered to the requesting party and fails
to include the requestor’s written agreement
to pay in advance for the copying, in accord-
ance with §263.25.

(c) Privileged matter. Privileged documents
are not discoverable. Privileges include the
attorney-client privilege, work-product
privilege, any government’s or government
agency’s deliberative-process privilege, and
any other privileges the Constitution, any
applicable act of Congress, or the principles
of common law provide.

(d) Time limits. All discovery, including all
responses to discovery requests, shall be
completed at least 20 days prior to the date
scheduled for the commencement of the
hearing. No exceptions to this time limit
shall be permitted, unless the administrative
law judge finds on the record that good cause
exists for waiving the requirements of this
paragraph.

§263.25 Request for document discovery
from parties.

(a) General rule. Any party may serve on
any other party a request to produce for in-
spection any discoverable documents that
are in the possession, custody, or control of
the party upon whom the request is served.
The request must identify the documents to
be produced either by individual item or by
category, and must describe each item and
category with reasonable particularity. Doc-
uments must be produced as they are kept in
the usual course of business or must be orga-
nized to correspond with the categories in
the request.

(b) Production or copying. The request must
specify a reasonable time, place, and manner
for production and performing any related
acts. In lieu of inspecting the documents, the
requesting party may specify that all or
some of the responsive documents be copied
and the copies delivered to the requesting
party. If copying of fewer than 250 pages is
requested, the party to whom the request is
addressed shall bear the cost of copying and
shipping charges. If a party requests 250
pages or more of copying, the requesting
party shall pay for the copying and shipping
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charges. Copying charges are the current
per-page copying rate imposed by 12 CFR
part 261 implementing the Freedom of Infor-
mation Act (5 U.S.C. 552). The party to whom
the request is addressed may require pay-
ment in advance before producing the docu-
ments.

(c) Obligation to update responses. A party
who has responded to a discovery request
with a response that was complete when
made is not required to supplement the re-
sponse to include documents thereafter ac-
quired, unless the responding party learns
that:

(1) The response was materially incorrect
when made; or

(2) The response, though correct when
made, is no longer true and a failure to
amend the response is, in substance, a know-
ing concealment.

(d) Motions to limit discovery. (1) Any party
that objects to a discovery request may,
within ten days of being served with such re-
quest, file a motion in accordance with the
provisions of §263.23 to strike or otherwise
limit the request. If an objection is made to
only a portion of an item or category in a re-
quest, the portion objected to shall be speci-
fied. Any objections not made in accordance
with this paragraph and §263.23 are waived.

(2) The party who served the request that
is the subject of a motion to strike or limit
may file a written response within five days
of service of the motion. No other party may
file a response.

(e) Privilege. At the time other documents
are produced, the producing party must rea-
sonably identify all documents withheld on
the grounds of privilege and must produce a
statement of the basis for the assertion of
privilege. When similar documents that are
protected by deliberative process, attorney-
work-product, or attorney-client privilege
are voluminous, these documents may be
identified by category instead of by indi-
vidual document. The administrative law
judge retains discretion to determine when
the identification by category is insufficient.

(f) Motions to compel production. (1) If a
party withholds any documents as privileged
or fails to comply fully with a discovery re-
quest, the requesting party may, within ten
days of the assertion of privilege or of the
time the failure to comply becomes known
to the requesting party, file a motion in ac-
cordance with the provisions of §263.23 for
the issuance of a subpoena compelling pro-
duction.

(2) The party who asserted the privilege or
failed to comply with the request may file a
written response to a motion to compel with-
in five days of service of the motion. No
other party may file a response.

(g) Ruling on motions. After the time for fil-
ing responses pursuant to this section has
expired, the administrative law judge shall
rule promptly on all motions filed pursuant
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to this section. If the administrative law
judge determines that a discovery request, or
any of its terms, calls for irrelevant mate-
rial, is unreasonable, oppressive, excessive in
scope, unduly burdensome, or repetitive of
previous requests, or seeks to obtain privi-
leged documents, he or she may deny or
modify the request, and may issue appro-
priate protective orders, upon such condi-
tions as justice may require. The pendency
of a motion to strike or limit discovery or to
compel production is not a basis for staying
or continuing the proceeding, unless other-
wise ordered by the administrative law
judge. Notwithstanding any other provision
in this part, the administrative law judge
may not release, or order a party to produce,
documents withheld on grounds of privilege
if the party has stated to the administrative
law judge its intention to file a timely mo-
tion for interlocutory review of the adminis-
trative law judge’s order to produce the doc-
uments, and until the motion for interlocu-
tory review has been decided.

(h) Enforcing discovery subpoenas. If the ad-
ministrative law judge issues a subpoena
compelling production of documents by a
party, the subpoenaing party may, in the
event of noncompliance and to the extent au-
thorized by applicable law, apply to any ap-
propriate United States district court for an
order requiring compliance with the sub-
poena. A party’s right to seek court enforce-
ment of a subpoena shall not in any manner
limit the sanctions that may be imposed by
the administrative law judge against a party
who fails to produce subpoenaed documents.

§263.26 Document
parties.

(a) General rules. (1) Any party may apply
to the administrative law judge for the
issuance of a document discovery subpoena
addressed to any person who is not a party to
the proceeding. The application must con-
tain a proposed document subpoena and a
brief statement showing the general rel-
evance and reasonableness of the scope of
documents sought. The subpoenaing party
shall specify a reasonable time, place, and
manner for making production in response to
the document subpoena.

(2) A party shall only apply for a document
subpoena under this section within the time
period during which such party could serve a
discovery request under §263.24(d). The party
obtaining the document subpoena is respon-
sible for serving it on the subpoenaed person
and for serving copies on all parties. Docu-
ment subpoenas may be served in any state,
territory, or possession of the United States,
the District of Columbia, or as otherwise
provided by law.

(3) The administrative law judge shall
promptly issue any document subpoena re-
quested pursuant to this section. If the ad-
ministrative law judge determines that the

subpoenas to non-
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application does not set forth a valid basis
for the issuance of the subpoena, or that any
of its terms are unreasonable, oppressive, ex-
cessive in scope, or unduly burdensome, he
or she may refuse to issue the subpoena or
may issue it in a modified form upon such
conditions as may be consistent with the
Uniform Rules.

(b) Motion to quash or modify. (1) Any per-
son to whom a document subpoena is di-
rected may file a motion to quash or modify
such subpoena, accompanied by a statement
of the basis for quashing or modifying the
subpoena. The movant shall serve the mo-
tion on all parties, and any party may re-
spond to such motion within ten days of
service of the motion.

(2) Any motion to quash or modify a docu-
ment subpoena must be filed on the same
basis, including the assertion of privilege,
upon which a party could object to a dis-
covery request under §263.25(d), and during
the same time limits during which such an
objection could be filed.

(c) Enforcing document subpoenas. If a sub-
poenaed person fails to comply with any sub-
poena issued pursuant to this section or any
order of the administrative law judge which
directs compliance with all or any portion of
a document subpoena, the subpoenaing party
or any other aggrieved party may, to the ex-
tent authorized by applicable law, apply to
an appropriate United States district court
for an order requiring compliance with so
much of the document subpoena as the ad-
ministrative law judge has not quashed or
modified. A party’s right to seek court en-
forcement of a document subpoena shall in
no way limit the sanctions that may be im-
posed by the administrative law judge on a
party who induces a failure to comply with
subpoenas issued under this section.

§263.27 Deposition of witness unavailable
for hearing.

(a) General rules. (1) If a witness will not be
available for the hearing, a party desiring to
preserve that witness’s testimony for the
record may apply in accordance with the
procedures set forth in paragraph (a)(2) of
this section, to the administrative law judge
for the issuance of a subpoena, including a
subpoena duces tecum, requiring the attend-
ance of the witness at a deposition. The ad-
ministrative law judge may issue a deposi-
tion subpoena under this section upon a
showing that:

(i) The witness will be unable to attend or
may be prevented from attending the hear-
ing because of age, sickness or infirmity, or
will otherwise be unavailable;

(ii) The witness’s unavailability was not
procured or caused by the subpoenaing
party;

(iii) The testimony is reasonably expected
to be material; and
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(iv) Taking the deposition will not result
in any undue burden to any other party and
will not cause undue delay of the proceeding.

(2) The application must contain a pro-
posed deposition subpoena and a brief state-
ment of the reasons for the issuance of the
subpoena. The subpoena must name the wit-
ness whose deposition is to be taken and
specify the time and place for taking the
deposition. A deposition subpoena may re-
quire the witness to be deposed at any place
within the country in which that witness re-
sides or has a regular place of employment
or such other convenient place as the admin-
istrative law judge shall fix.

(3) Any requested subpoena that sets forth
a valid basis for its issuance must be prompt-
ly issued, unless the administrative law
judge on his or her own motion, requires a
written response or requires attendance at a
conference concerning whether the requested
subpoena should be issued.

(4) The party obtaining a deposition sub-
poena is responsible for serving it on the wit-
ness and for serving copies on all parties. Un-
less the administrative law judge orders oth-
erwise, no deposition under this section shall
be taken on fewer than ten days’ notice to
the witness and all parties. Deposition sub-
poenas may be served in any state, territory,
possession of the United States, or the Dis-
trict of Columbia, on any person or company
doing business in any state, territory, pos-
session of the United States, or the District
of Columbia, or as otherwise permitted by
law.

(b) Objections to deposition subpoenas. (1)
The witness and any party who has not had
an opportunity to oppose a deposition sub-
poena issued under this section may file a
motion with the administrative law judge to
quash or modify the subpoena prior to the
time for compliance specified in the sub-
poena, but not more than ten days after serv-
ice of the subpoena.

(2) A statement of the basis for the motion
to quash or modify a subpoena issued under
this section must accompany the motion.
The motion must be served on all parties.

(c) Procedure upon deposition. (1) Each wit-
ness testifying pursuant to a deposition sub-
poena must be duly sworn, and each party
shall have the right to examine the witness.
Objections to questions or documents must
be in short form, stating the grounds for the
objection. Failure to object to questions or
documents is not deemed a waiver except
where the ground for the objection might
have been avoided if the objection had been
timely presented. All questions, answers, and
objections must be recorded.

(2) Any party may move before the admin-
istrative law judge for an order compelling
the witness to answer any questions the wit-
ness has refused to answer or submit any evi-
dence the witness has refused to submit dur-
ing the deposition.
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(3) The deposition must be subscribed by
the witness, unless the parties and the wit-
ness, by stipulation, have waived the sign-
ing, or the witness is ill, cannot be found, or
has refused to sign. If the deposition is not
subscribed by the witness, the court reporter
taking the deposition shall certify that the
transcript is a true and complete transcript
of the deposition.

(d) Enforcing subpoenas. If a subpoenaed
person fails to comply with any order of the
administrative law judge which directs com-
pliance with all or any portion of a deposi-
tion subpoena under paragraph (b) or (c)(3) of
this section, the subpoenaing party or other
aggrieved party may, to the extent author-
ized by applicable law, apply to an appro-
priate United States district court for an
order requiring compliance with the portions
of the subpoena that the administrative law
judge has ordered enforced. A party’s right
to seek court enforcement of a deposition
subpoena in no way limits the sanctions that
may be imposed by the administrative law
judge on a party who fails to comply with, or
procures a failure to comply with, a sub-
poena issued under this section.

§263.28 Interlocutory review.

(a) General rule. The Board may review a
ruling of the administrative law judge prior
to the certification of the record to the
Board only in accordance with the proce-
dures set forth in this section and §263.23.

(b) Scope of review. The Board may exercise
interlocutory review of a ruling of the ad-
ministrative law judge if the Board finds
that:

(1) The ruling involves a controlling ques-
tion of law or policy as to which substantial
grounds exist for a difference of opinion;

(2) Immediate review of the ruling may
materially advance the ultimate termi-
nation of the proceeding;

(3) Subsequent modification of the ruling
at the conclusion of the proceeding would be
an inadequate remedy; or

(4) Subsequent modification of the ruling
would cause unusual delay or expense.

(c) Procedure. Any request for interlocu-
tory review shall be filed by a party with the
administrative law judge within ten days of
his or her ruling and shall otherwise comply
with §263.23. Any party may file a response
to a request for interlocutory review in ac-
cordance with §263.23(d). Upon the expiration
of the time for filing all responses, the ad-
ministrative law judge shall refer the matter
to the Board for final disposition.

(d) Suspension of proceeding. Neither a re-
quest for interlocutory review nor any dis-
position of such a request by the Board under
this section suspends or stays the proceeding
unless otherwise ordered by the administra-
tive law judge or the Board.

§263.29 Summary disposition.
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(a) In general. The administrative law
judge shall recommend that the Board issue
a final order granting a motion for summary
disposition if the undisputed pleaded facts,
admissions, affidavits, stipulations, docu-
mentary evidence, matters as to which offi-
cial notice may be taken, and any other evi-
dentiary materials properly submitted in
connection with a motion for summary dis-
position show that:

(1) There is no genuine issue as to any ma-
terial fact; and

(2) The moving party is entitled to a deci-
sion in its favor as a matter of law.

(b) Filing of motions and responses. (1) Any
party who believes that there is no genuine
issue of material fact to be determined and
that he or she is entitled to a decision as a
matter of law may move at any time for
summary disposition in its favor of all or
any part of the proceeding. Any party, with-
in 20 days after service of such a motion, or
within such time period as allowed by the
administrative law judge, may file a re-
sponse to such motion.

(2) A motion for summary disposition must
be accompanied by a statement of the mate-
rial facts as to which the moving party con-
tends there is no genuine issue. Such motion
must be supported by documentary evidence,
which may take the form of admissions in
pleadings, stipulations, depositions, inves-
tigatory depositions, transcripts, affidavits
and any other evidentiary materials that the
moving party contends support his or her po-
sition. The motion must also be accompanied
by a brief containing the points and authori-
ties in support of the contention of the mov-
ing party. Any party opposing a motion for
summary disposition must file a statement
setting forth those material facts as to
which he or she contends a genuine dispute
exists. Such opposition must be supported by
evidence of the same type as that submitted
with the motion for summary disposition
and a brief containing the points and au-
thorities in support of the contention that
summary disposition would be inappropriate.

(c) Hearing on motion. At the request of any
party or on his or her own motion, the ad-
ministrative law judge may hear oral argu-
ment on the motion for summary disposi-
tion.

(d) Decision on motion. Following receipt of
a motion for summary disposition and all re-
sponses thereto, the administrative law
judge shall determine whether the moving
party is entitled to summary disposition. If
the administrative law judge determines
that summary disposition is warranted, the
administrative law judge shall submit a rec-
ommended decision to that effect to the
Board. If the administrative law judge finds
that no party is entitled to summary disposi-
tion, he or she shall make a ruling denying
the motion.
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§263.30 Partial summary disposition.

If the administrative law judge determines
that a party is entitled to summary disposi-
tion as to certain claims only, he or she shall
defer submitting a recommended decision as
to those claims. A hearing on the remaining
issues must be ordered. Those claims for
which the administrative law judge has de-
termined that summary disposition is war-
ranted will be addressed in the recommended
decision filed at the conclusion of the hear-
ing.

§263.31 Scheduling and prehearing con-
ferences.

(a) Scheduling conference. Within 30 days of
service of the notice or order commencing a
proceeding or such other time as parties may
agree, the administrative law judge shall di-
rect counsel for all parties to meet with him
or her in person at a specified time and place
prior to the hearing or to confer by tele-
phone for the purpose of scheduling the
course and conduct of the proceeding. This
meeting or telephone conference is called a
‘‘scheduling conference.” The identification
of potential witnesses, the time for and man-
ner of discovery, and the exchange of any
prehearing materials including witness lists,
statements of issues, stipulations, exhibits
and any other materials may also be deter-
mined at the scheduling conference.

(b) Prehearing conferences. The administra-
tive law judge may, in addition to the sched-
uling conference, on his or her own motion
or at the request of any party, direct counsel
for the parties to meet with him or her (in
person or by telephone) at a prehearing con-
ference to address any or all of the following:

(1) Simplification and clarification of the
issues;

(2) Stipulations, admissions of fact, and
the contents, authenticity and admissibility
into evidence of documents;

(3) Matters of which official notice may be
taken;

(4) Limitation of the number of witnesses;

(5) Summary disposition of any or all
issues;

(6) Resolution of discovery issues or dis-
putes;

(7T Amendments to pleadings; and

(8) Such other matters as may aid in the
orderly disposition of the proceeding.

(¢c) Transcript. The administrative law
judge, in his or her discretion, may require
that a scheduling or prehearing conference
be recorded by a court reporter. A transcript
of the conference and any materials filed, in-
cluding orders, becomes part of the record of
the proceeding. A party may obtain a copy of
the transcript at his or her expense.

(d) Scheduling or prehearing orders. At or
within a reasonable time following the con-
clusion of the scheduling conference or any
prehearing conference, the administrative
law judge shall serve on each party an order
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setting forth any agreements reached and
any procedural determinations made.

§263.32 Prehearing submissions.

(a) Within the time set by the administra-
tive law judge, but in no case later than 14
days before the start of the hearing, each
party shall serve on every other party, his or
her:

(1) Prehearing statement;

(2) Final list of witnesses to be called to
testify at the hearing, including name and
address of each witness and a short summary
of the expected testimony of each witness;

(3) List of the exhibits to be introduced at
the hearing along with a copy of each ex-
hibit; and

(4) Stipulations of fact, if any.

(b) Effect of failure to comply. No witness
may testify and no exhibits may be intro-
duced at the hearing if such witness or ex-
hibit is not listed in the prehearing submis-
sions pursuant to paragraph (a) of this sec-
tion, except for good cause shown.

§263.33 Public hearings.

(a) General rule. All hearings shall be open
to the public, unless the Board, in the
Board’s discretion, determines that holding
an open hearing would be contrary to the
public interest. Within 20 days of service of
the notice or, in the case of change-in-con-
trol proceedings under section 7(j)(4) of the
FDIA (12 U.S.C. 1817(j)(4)), within 20 days
from service of the hearing order, any re-
spondent may file with the Board a request
for a private hearing, and any party may file
a reply to such a request. A party must serve
on the administrative law judge a copy of
any request or reply the party files with the
Board. The form of, and procedure for, these
requests and replies are governed by §263.23.
A party’s failure to file a request or a reply
constitutes a waiver of any objections re-
garding whether the hearing will be public or
private.

(b) Filing document under seal. Enforcement
Counsel, in his or her discretion, may file
any document or part of a document under
seal if disclosure of the document would be
contrary to the public interest. The adminis-
trative law judge shall take all appropriate
steps to preserve the confidentiality of such
documents or parts thereof, including clos-
ing portions of the hearing to the public.

§263.34 Hearing subpoenas.

(a) Issuance. (1) Upon application of a party
showing general relevance and reasonable-
ness of scope of the testimony or other evi-
dence sought, the administrative law judge
may issue a subpoena or a subpoena duces
tecum requiring the attendance of a witness
at the hearing or the production of documen-
tary or physical evidence at the hearing. The
application for a hearing subpoena must also
contain a proposed subpoena specifying the
attendance of a witness or the production of
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evidence from any state, territory, or posses-
sion of the United States, the District of Co-
lumbia, or as otherwise provided by law at
any designated place where the hearing is
being conducted. The party making the ap-
plication shall serve a copy of the applica-
tion and the proposed subpoena on every
other party.

(2) A party may apply for a hearing sub-
poena at any time before the commencement
of a hearing. During a hearing, a party may
make an application for a subpoena orally on
the record before the administrative law
judge.

(3) The administrative law judge shall
promptly issue any hearing subpoena re-
quested pursuant to this section. If the ad-
ministrative law judge determines that the
application does not set forth a valid basis
for the issuance of the subpoena, or that any
of its terms are unreasonable, oppressive, ex-
cessive in scope, or unduly burdensome, he
or she may refuse to issue the subpoena or
may issue it in a modified form upon any
conditions consistent with this subpart.
Upon issuance by the administrative law
judge, the party making the application
shall serve the subpoena on the person
named in the subpoena and on each party.

(b) Motion to quash or modify. (1) Any per-
son to whom a hearing subpoena is directed
or any party may file a motion to quash or
modify the subpoena, accompanied by a
statement of the basis for quashing or modi-
fying the subpoena. The movant must serve
the motion on each party and on the person
named in the subpoena. Any party may re-
spond to the motion within ten days of serv-
ice of the motion.

(2) Any motion to quash or modify a hear-
ing subpoena must be filed prior to the time
specified in the subpoena for compliance, but
not more than ten days after the date of
service of the subpoena upon the movant.

(c) Enforcing subpoenas. If a subpoenaed
person fails to comply with any subpoena
issued pursuant to this section or any order
of the administrative law judge which di-
rects compliance with all or any portion of a
document subpoena, the subpoenaing party
or any other aggrieved party may seek en-
forcement of the subpoena pursuant to
§263.26(c).

§263.35 Conduct of hearings.

(a) General rules. (1) Hearings shall be con-
ducted so as to provide a fair and expeditious
presentation of the relevant disputed issues.
Each party has the right to present its case
or defense by oral and documentary evidence
and to conduct such cross examination as
may be required for full disclosure of the
facts.

(2) Order of hearing. Enforcement Counsel
shall present its case-in-chief first, unless
otherwise ordered by the administrative law
judge, or unless otherwise expressly specified
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by law or regulation. Enforcement Counsel
shall be the first party to present an opening
statement and a closing statement, and may
make a rebuttal statement after the re-
spondent’s closing statement. If there are
multiple respondents, respondents may agree
among themselves as to their order of pres-
entation of their cases, but if they do not
agree the administrative law judge shall fix
the order.

(3) Examination of witnesses. Only one coun-
sel for each party may conduct an examina-
tion of a witness, except that in the case of
extensive direct examination, the adminis-
trative law judge may permit more than one
counsel for the party presenting the witness
to conduct the examination. A party may
have one counsel conduct the direct exam-
ination and another counsel conduct re-di-
rect examination of a witness, or may have
one counsel conduct the cross examination
of a witness and another counsel conduct the
re-cross examination of a witness.

(4) Stipulations. Unless the administrative
law judge directs otherwise, all stipulations
of fact and law previously agreed upon by
the parties, and all documents, the admissi-
bility of which have been previously stipu-
lated, will be admitted into evidence upon
commencement of the hearing.

(b) Transcript. The hearing must be re-
corded and transcribed. The reporter will
make the transcript available to any party
upon payment by that party to the reporter
of the cost of the transcript. The administra-
tive law judge may order the record cor-
rected, either upon motion to correct, upon
stipulation of the parties, or following notice
to the parties upon the administrative law
judge’s own motion.

§263.36 Evidence.

(a) Admissibility. (1) Except as is otherwise
set forth in this section, relevant, material,
and reliable evidence that is not unduly re-
petitive is admissible to the fullest extent
authorized by the Administrative Procedure
Act and other applicable law.

(2) Evidence that would be admissible
under the Federal Rules of Evidence is ad-
missible in a proceeding conducted pursuant
to this subpart.

(3) Evidence that would be inadmissible
under the Federal Rules of Evidence may not
be deemed or ruled to be inadmissible in a
proceeding conducted pursuant to this sub-
part if such evidence is relevant, material,
reliable and not unduly repetitive.

(b) Official notice. (1) Official notice may be
taken of any material fact which may be ju-
dicially noticed by a United States district
court and any material information in the
official public records of any Federal or state
government agency.

(2) All matters officially noticed by the ad-
ministrative law judge or Board shall appear
on the record.
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(3) If official notice is requested or taken
of any material fact, the parties, upon time-
ly request, shall be afforded an opportunity
to object.

(¢c) Documents. (1) A duplicate copy of a
document is admissible to the same extent
as the original, unless a genuine issue is
raised as to whether the copy is in some ma-
terial respect not a true and legible copy of
the original.

(2) Subject to the requirements of para-
graph (a) of this section, any document, in-
cluding a report of examination, supervisory
activity, inspection or visitation, prepared
by an appropriate Federal financial institu-
tions regulatory agency or state regulatory
agency, is admissible either with or without
a sponsoring witness.

(3) Witnesses may use existing or newly
created charts, exhibits, calendars, calcula-
tions, outlines or other graphic material to
summaprize, illustrate, or simplify the pres-
entation of testimony. Such materials may,
subject to the administrative law judge’s dis-
cretion, be used with or without being ad-
mitted into evidence.

(d) Objections. (1) Objections to the admissi-
bility of evidence must be timely made and
rulings on all objections must appear on the
record.

(2) When an objection to a question or line
of questioning propounded to a witness is
sustained, the examining counsel may make
a specific proffer on the record of what he or
she expected to prove by the expected testi-
mony of the witness, either by representa-
tion of counsel or by direct interrogation of
the witness.

(3) The administrative law judge shall re-
tain rejected exhibits, adequately marked
for identification, for the record, and trans-
mit such exhibits to the Board.

(4) Failure to object to admission of evi-
dence or to any ruling constitutes a waiver
of the objection.

(e) Stipulations. The parties may stipulate
as to any relevant matters of fact or the au-
thentication of any relevant documents.
Such stipulations must be received in evi-
dence at a hearing, and are binding on the
parties with respect to the matters therein
stipulated.

(f) Depositions of unavailable witnesses. (1) If
a witness is unavailable to testify at a hear-
ing, and that witness has testified in a depo-
sition to which all parties in a proceeding
had notice and an opportunity to partici-
pate, a party may offer as evidence all or any
part of the transcript of the deposition, in-
cluding deposition exhibits, if any.

(2) Such deposition transcript is admissible
to the same extent that testimony would
have been admissible had that person testi-
fied at the hearing, provided that if a witness
refused to answer proper questions during
the depositions, the administrative law judge
may, on that basis, limit the admissibility of
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the deposition in any manner that justice re-
quires.

(3) Only those portions of a deposition re-
ceived in evidence at the hearing constitute
a part of the record.

§263.37 Post-hearing filings.

(a) Proposed findings and conclusions and
supporting briefs. (1) Using the same method
of service for each party, the administrative
law judge shall serve notice upon each party,
that the certified transcript, together with
all hearing exhibits and exhibits introduced
but not admitted into evidence at the hear-
ing, has been filed. Any party may file with
the administrative law judge proposed find-
ings of fact, proposed conclusions of law, and
a proposed order within 30 days following
service of this notice by the administrative
law judge or within such longer period as
may be ordered by the administrative law
judge.

(2) Proposed findings and conclusions must
be supported by citation to any relevant au-
thorities and by page references to any rel-
evant portions of the record. A post-hearing
brief may be filed in support of proposed
findings and conclusions, either as part of
the same document or in a separate docu-
ment. Any party who fails to file timely with
the administrative law judge any proposed
finding or conclusion is deemed to have
waived the right to raise in any subsequent
filing or submission any issue not addressed
in such party’s proposed finding or conclu-
sion.

(b) Reply briefs. Reply briefs may be filed
within 15 days after the date on which the
parties’ proposed findings, conclusions, and
order are due. Reply briefs must be strictly
limited to responding to new matters, issues,
or arguments raised in another party’s pa-
pers. A party who has not filed proposed
findings of fact and conclusions of law or a
post-hearing brief may not file a reply brief.

(c) Simultaneous filing required. The admin-
istrative law judge shall not order the filing
by any party of any brief or reply brief in ad-
vance of the other party’s filing of its brief.

§263.38 Recommended decision and filing
of record.

(a) Filing of recommended decision and
record. Within 45 days after expiration of the
time allowed for filing reply briefs under
§263.37(b), the administrative law judge shall
file with and certify to the Board, for deci-
sion, the record of the proceeding. The
record must include the administrative law
judge’s recommended decision, recommended
findings of fact, recommended conclusions of
law, and proposed order; all prehearing and
hearing transcripts, exhibits, and rulings;
and the motions, briefs, memoranda, and
other supporting papers filed in connection
with the hearing. The administrative law
judge shall serve upon each party the rec-
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ommended decision, findings,
and proposed order.

(b) Filing of index. At the same time the ad-
ministrative law judge files with and cer-
tifies to the Board for final determination
the record of the proceeding, the administra-
tive law judge shall furnish to the Board a
certified index of the entire record of the
proceeding. The certified index shall include,
at a minimum, an entry for each paper, doc-
ument or motion filed with the administra-
tive law judge in the proceeding, the date of
the filing, and the identity of the filer. The
certified index shall also include an exhibit
index containing, at a minimum, an entry
consisting of exhibit number and title or de-
scription for: Each exhibit introduced and
admitted into evidence at the hearing; each
exhibit introduced but not admitted into evi-
dence at the hearing; each exhibit introduced
and admitted into evidence after the comple-
tion of the hearing; and each exhibit intro-
duced but not admitted into evidence after
the completion of the hearing.

conclusions,

§263.39 Exceptions to recommended deci-
sion.

(a) Filing exceptions. Within 30 days after
service of the recommended decision, find-
ings, conclusions, and proposed order under
§263.38, a party may file with the Board writ-
ten exceptions to the administrative law
judge’s recommended decision, findings, con-
clusions or proposed order, to the admission
or exclusion of evidence, or to the failure of
the administrative law judge to make a rul-
ing proposed by a party. A supporting brief
may be filed at the time the exceptions are
filed, either as part of the same document or
in a separate document.

(b) Effect of failure to file or raise exceptions.
(1) Failure of a party to file exceptions to
those matters specified in paragraph (a) of
this section within the time prescribed is
deemed a waiver of objection thereto.

(2) No exception need be considered by the
Board if the party taking exception had an
opportunity to raise the same objection,
issue, or argument before the administrative
law judge and failed to do so.

(c) Contents. (1) All exceptions and briefs in
support of such exceptions must be confined
to the particular matters in, or omissions
from, the administrative law judge’s rec-
ommendations to which that party takes ex-
ception.

(2) All exceptions and briefs in support of
exceptions must set forth page or paragraph
references to the specific parts of the admin-
istrative law judge’s recommendations to
which exception is taken, the page or para-
graph references to those portions of the
record relied upon to support each exception,
and the legal authority relied upon to sup-
port each exception.

§263.40 Review by the Board.
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(a) Notice of submission to the Board. When
the Board determines that the record in the
proceeding is complete, the Board shall serve
notice upon the parties that the proceeding
has been submitted to the Board for final de-
cision.

(b) Oral argument before the Board. Upon the
initiative of the Board or on the written re-
quest of any party filed with the Board with-
in the time for filing exceptions, the Board
may order and hear oral argument on the
recommended findings, conclusions, decision,
and order of the administrative law judge. A
written request by a party must show good
cause for oral argument and state reasons
why arguments cannot be presented ade-
quately in writing. A denial of a request for
oral argument may be set forth in the
Board’s final decision. Oral argument before
the Board must be on the record.

(c) Agency final decision. (1) Decisional em-
ployees may advise and assist the Board in
the consideration and disposition of the case.
The final decision of the Board will be based
upon review of the entire record of the pro-
ceeding, except that the Board may limit the
issues to be reviewed to those findings and
conclusions to which opposing arguments or
exceptions have been filed by the parties.

(2) The Board shall render a final decision
within 90 days after notification of the par-
ties that the case has been submitted for
final decision, or 90 days after oral argu-
ment, whichever is later, unless the Board
orders that the action or any aspect thereof
be remanded to the administrative law judge
for further proceedings. Copies of the final
decision and order of the Board shall be
served upon each party to the proceeding,
upon other persons required by statute, and,
if directed by the Board or required by stat-
ute, upon any appropriate state or Federal
supervisory authority.

§263.41 Stays pending judicial review.

The commencement of proceedings for ju-
dicial review of a final decision and order of
the Board may not, unless specifically or-
dered by the Board or a reviewing court, op-
erate as a stay of any order issued by the
Board. The Board may, in its discretion, and
on such terms as it finds just, stay the effec-
tiveness of all or any part of its order pend-
ing a final decision on a petition for review
of that order.

Subpart B—Board Local Rules
Supplementing the Uniform Rules

§263.50 Purpose and scope.

(a) This subpart prescribes the rules of
practice and procedure governing formal ad-
judications set forth in §263.50(b) of this sub-
part, and supplements the rules of practice
and procedure contained in subpart A of this
part.

(b) The rules and procedures of this sub-
part and subpart A of this part shall apply to
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the formal adjudications set forth in §263.1 of
subpart A and to the following adjudications:

(1) Suspension of a member bank from use
of credit facilities of the Federal Reserve
System under section 4 of the FRA (12 U.S.C.
301);

(2) Termination of a bank’s membership in
the Federal Reserve System under section 9
of the FRA (12 U.S.C. 327);

(3) Issuance of a cease-and-desist order
under section 11 of the Clayton Act (15 U.S.C.
21);

(4) Adjudications under sections 2, 3, or 4 of
the BHC Act (12 U.S.C. 1841, 1842, or 1843);

(5) Formal adjudications on bank merger
applications under section 18(c) of the FDIA
(12 U.S.C. 1828(c));

(6) Issuance of a divestiture order under
section 5(e) of the BHC Act (12 U.S.C.
1844(e));

(7) Imposition of sanctions upon any mu-
nicipal securities dealer for which the Board
is the appropriate regulatory agency, or
upon any person associated or seeking to be-
come associated with such a municipal secu-
rities dealer, under section 15B(c)(5) of the
Exchange Act (15 U.S.C. 780-4);

(8) Proceedings where the Board otherwise
orders that a formal hearing be held;

(9) Termination of the activities of a state
branch, state agency, or commercial lending
company subsidiary of a foreign bank in the
United States, pursuant to section 7(e) of the
IBA (12 U.S.C. 3105(d));

(10) Termination of the activities of a rep-
resentative office of a foreign bank in the
United States, pursuant to section 10(b) of
the IBA (12 U.S.C. 3107(b));

(11) Issuance of a prompt corrective action
directive to a member bank under section 38
of the FDI Act (12 U.S.C. 18310);

(12) Reclassification of a member bank on
grounds of unsafe or unsound condition
under section 38(g)(1) of the FDI Act (12
U.S.C. 18310o(g)(1));

(13) Reclassification of a member bank on
grounds of unsafe and unsound practice
under section 38(g)(1) of the FDI Act (12
U.S.C. 1831o(g)(1));

(14) Issuance of an order requiring a mem-
ber bank to dismiss a director or senior exec-
utive officer under section 38 (e)(56) and
38(f)(2) (F)({di) of the FDI Act (12 U.S.C.
18310(e)(5) and 18310(f)(2) (F)(ii));

(156) Adjudications under section 10 of the
HOLA (12 U.S.C. 1467a).

§263.51 Definitions.

As used in subparts B through G of this
part:

(a) Secretary means the Secretary of the
Board of Governors of the Federal Reserve
System;

(b) Member bank means any bank that is a
member of the Federal Reserve System.

(c) Institution has the same meaning as
that assigned to it in §263.3(f) of subpart A,
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and includes any foreign bank with a rep-
resentative office in the United States.

§263.52 Address for filing.

All papers to be filed with the Board shall
be filed with the Secretary of the Board of
Governors of the Federal Reserve System,
Washington, DC 20551.

§263.53 Discovery depositions.

(a) In general. In addition to the discovery
permitted in subpart A of this part, limited
discovery by means of depositions shall be
allowed for individuals with knowledge of
facts material to the proceeding that are not
protected from discovery by any applicable
privilege, and of identified expert witnesses.
Except in unusual cases, accordingly, deposi-
tions will be permitted only of individuals
identified as hearing witnesses, including ex-
perts. All discovery depositions must be
completed within the time set forth in
§263.24(d).

(b) Application. A party who desires to take
a deposition of any other party’s proposed
witnesses, shall apply to the administrative
law judge for the issuance of a deposition
subpoena or subpoena duces tecum. The ap-
plication shall state the name and address of
the proposed deponent, the subject matter of
the testimony expected from the deponent
and its relevancy to the proceeding, and the
address of the place and the time, no sooner
than ten days after the service of the sub-
poena, for the taking of the deposition. Any
such application shall be treated as a motion
subject to the rules governing motions prac-
tice set forth in §263.23.

(c) Issuance of subpoena. The administra-
tive law judge shall issue the requested depo-
sition subpoena or subpoena duces tecum
upon a finding that the application satisfies
the requirements of this section and of
§263.24. If the administrative law judge de-
termines that the taking of the deposition or
its proposed location is, in whole or in part,
unnecessary, unreasonable, oppressive, ex-
cessive in scope or unduly burdensome, he or
she may deny the application or may grant
it upon such conditions as justice may re-
quire. The party obtaining the deposition
subpoena or subpoena duces tecum shall be
responsible for serving it on the deponent
and all parties to the proceeding in accord-
ance with §263.11.

(d) Motion to quash or modify. A person
named in a deposition subpoena or subpoena
duces tecum may file a motion to quash or
modify the subpoena or for the issuance of a
protective order. Such motions must be filed
within ten days following service of the sub-
poena, but in all cases at least five days
prior to the commencement of the scheduled
deposition. The motion must be accompanied
by a statement of the reasons for granting
the motion and a copy of the motion and the
statement must be served on the party which
requested the subpoena. Only the party re-
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questing the subpoena may file a response to
a motion to quash or modify, and any such
response shall be filed within five days fol-
lowing service of the motion.

(e) Enforcement of a deposition subpoena. En-
forcement of a deposition subpoena shall be
in accordance with the procedures set forth
in §263.27(d).

(f) Conduct of the deposition. The deponent
shall be duly sworn, and each party shall
have the right to examine the deponent with
respect to all non-privileged, relevant and
material matters. Objections to questions or
evidence shall be in the short form, stating
the ground for the objection. Failure to ob-
ject to questions or evidence shall not be
deemed a waiver except where the grounds
for the objection might have been avoided if
the objection had been timely presented. The
discovery deposition shall be transcribed or
otherwise recorded as agreed among the par-
ties.

(g) Protective orders. At any time during the
taking of a discovery deposition, on the mo-
tion of any party or of the deponent, the ad-
ministrative law judge may terminate or
limit the scope and manner of the deposition
upon a finding that grounds exist for such re-
lief. Grounds for terminating or limiting the
taking of a discovery deposition include a
finding that the discovery deposition is being
conducted in bad faith or in such a manner
as to:

(1) Unreasonably annoy, embarrass, or op-
press the deponent;

(2) Unreasonably probe into privilege, ir-
relevant or immaterial matters; or

(3) Unreasonably attempt to pry into a par-
ty’s preparation for trial.

§263.54 Delegation to the Office of Finan-
cial Institution Adjudication.

Unless otherwise ordered by the Board, ad-
ministrative adjudications subject to sub-
part A of this part shall be conducted by an
administrative law judge of OFIA.

§263.55 Board as Presiding Officer.

The Board may, in its discretion, designate
itself, one or more of its members, or an au-
thorized officer, to act as presiding officer in
a formal hearing. In such a proceeding, pro-
posed findings and conclusions, briefs, and
other submissions by the parties permitted
in subpart A shall be filed with the Secretary
for consideration by the Board. Sections
263.38 and 263.39 of subpart A will not apply
to proceedings conducted under this section.

§263.56 Initial licensing proceedings.

Proceedings with respect to applications
for initial licenses shall include, but not be
limited to, applications for Board approval
under section 3 of the BHC Act and section 10
of HOLA and such proceedings as may be or-
dered by the Board with respect to applica-
tions under section 18(c) of the FDIA. In such
initial licensing proceedings, the procedures
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set forth in subpart A of this part shall
apply, except that the Board may designate
a Board Counsel to represent the Board in a
nonadversary capacity for the purpose of de-
veloping for the record information relevant
to the issues to be determined by the Pre-
siding Officer and the Board. In such pro-
ceedings, Board Counsel shall be considered
to be a decisional employee for purposes of
§§263.9 and 263.40 of subpart A.

PART 264—EMPLOYEE
RESPONSIBILITIES AND CONDUCT

AUTHORITY: 5 U.S.C. 7301; 12 U.S.C. 244.

§264.101 Cross-reference to employees’
ethical conduct standards and fi-
nancial disclosure regulations.

Employees of the Board of Governors
of the Federal Reserve System (Board)
are subject to the executive branch-
wide standards of ethical conduct at 5
CFR part 2635 and the Board’s regula-
tion at 5 CFR part 6801, which supple-
ments the executive branch-wide
standards, and the executive branch-
wide financial disclosure regulation at
5 CFR part 2634.

[61 FR 53830, Oct. 16, 1996]

PART  264a—POST-EMPLOYMENT
RESTRICTIONS FOR SENIOR EX-
AMINERS

Sec.

264a.1 What is the purpose and scope of this
part?

264a.2 Who is considered a senior examiner
of the Federal Reserve?

264a.3 What special post-employment re-
strictions apply to senior examiners?

264a.4 When do these special restrictions be-
come effective and may they be waived?

264a.5 What are the penalties for violating
these special post-employment restric-
tions?

264a.6 What other definitions and rules of
construction apply for purposes of this
part?

AUTHORITY: 12 U.S.C. 1820(k).

SOURCE: 70 FR 69638, Nov. 17, 2005, unless
otherwise noted.

§264a.1 What is the purpose and scope
of this part?

This part identifies those officers and
employees of the Federal Reserve that
are subject to the special post-employ-
ment restrictions set forth in section

§264a.3

10(k) of the Federal Deposit Insurance
Act (FDI Act) and implements those
restrictions as they apply to officers
and employees of the Federal Reserve.

§264a.2 Who is considered a senior ex-
aminer of the Federal Reserve?

For purposes of this part, an officer
or employee of the Federal Reserve is
considered to be the ‘‘senior examiner”
for a particular state member bank,
bank holding company, savings and
loan holding company, or foreign bank
if—

(a) The officer or employee has been
authorized by the Board to conduct ex-
aminations or inspections on behalf of
the Board;

(b) The officer or employee has been
assigned continuing, broad and lead re-
sponsibility for examining or inspect-
ing the state member bank, bank hold-
ing company, savings and loan holding
company, or foreign bank; and

(c) The officer’s or employee’s re-
sponsibilities for examining, inspecting
and supervising the state member
bank, bank holding company, savings
and loan holding company, or foreign
bank—

(1) Represent a substantial portion of
the officer’s or employee’s assigned re-
sponsibilities; and

(2) Require the officer or employee to
interact routinely with officers or em-
ployees of the state member bank,
bank holding company, savings and
loan holding company, or foreign bank
or its affiliates.

[76 FR 56605, Sept. 13, 2011]

§264a.3 What special post-employment
restrictions apply to senior exam-
iners?

(a) Senior Examiners of State Member
Banks. An officer or employee of the
Federal Reserve who serves as the sen-
ior examiner of a state member bank
for two or more months during the last
twelve months of such individual’s em-
ployment with the Federal Reserve
may not, within one year after leaving
the employment of the Federal Re-
serve, knowingly accept compensation
as an employee, officer, director or
consultant from—

(1) The state member bank; or
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