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§228.26

(2) Community development lending
by affiliates, consortia and third par-
ties, subject to the requirements and
limitations in §228.22(c) and (d).

(e) Benefit to assessment area(s)—(1)
Benefit inside assessment area(s). The
Board considers all qualified invest-
ments, community development loans,
and community development services
that benefit areas within the bank’s as-
sessment area(s) or a broader statewide
or regional area that includes the
bank’s assessment area(s).

(2) Benefit outside assessment area(s).
The Board considers the qualified in-
vestments, community development
loans, and community development
services that benefit areas outside the
bank’s assessment area(s), if the bank
has adequately addressed the needs of
its assessment area(s).

(f) Community development performance
rating. The Board rates a bank’s com-
munity development performance as
provided in appendix A of this part.

§228.26 Small bank
standards.

(a) Performance criteria—(1) Small
banks that are not intermediate small
banks. The Board evaluates the record
of a small bank that is not, or that was
not during the prior calendar year, an
intermediate small bank, of helping to
meet the credit needs of its assessment
area(s) pursuant to the criteria set
forth in paragraph (b) of this section.

(2) Intermediate small banks. The
Board evaluates the record of a small
bank that is, or that was during the
prior calendar year, an intermediate
small bank, of helping to meet the
credit needs of its assessment area(s)
pursuant to the criteria set forth in
paragraphs (b) and (c) of this section.

(b) Lending test. A small bank’s lend-
ing performance is evaluated pursuant
to the following criteria:

(1) The bank’s loan-to-deposit ratio,
adjusted for seasonal variation, and, as
appropriate, other lending-related ac-
tivities, such as loan originations for
sale to the secondary markets, commu-
nity development loans, or qualified in-
vestments;

(2) The percentage of loans and, as
appropriate, other lending-related ac-
tivities located in the bank’s assess-
ment area(s);
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(3) The bank’s record of lending to
and, as appropriate, engaging in other
lending-related activities for borrowers
of different income levels and busi-
nesses and farms of different sizes;

(4) The geographic distribution of the
bank’s loans; and

(5) The bank’s record of taking ac-
tion, if warranted, in response to writ-
ten complaints about its performance
in helping to meet credit needs in its
assessment area(s).

(c) Community development test. An in-
termediate small bank’s community
development performance also is evalu-
ated pursuant to the following criteria:

(1) The number and amount of com-
munity development loans;

(2) The number and amount of quali-
fied investments;

(3) The extent to which the bank pro-
vides community development serv-
ices; and

4) The bank’s responsiveness
through such activities to community
development lending, investment, and
services needs.

(d) Small bank performance rating. The
Board rates the performance of a bank
evaluated under this section as pro-
vided in appendix A of this part.

[70 FR 44268, Aug. 2, 2005, as amended at 71
FR 78337, Dec. 29, 2006; 72 FR 72573, Dec. 21,
2007]

§228.27 Strategic plan.

(a) Alternative election. The Board will
assess a bank’s record of helping to
meet the credit needs of its assessment
area(s) under a strategic plan if:

(1) The bank has submitted the plan
to the Board as provided for in this sec-
tion;

(2) The Board has approved the plan;

(3) The plan is in effect; and

(4) The bank has been operating
under an approved plan for at least one
year.

(b) Data reporting. The Board’s ap-
proval of a plan does not affect the
bank’s obligation, if any, to report
data as required by §228.42.

(c) Plans in general—(1) Term. A plan
may have a term of no more than five
years, and any multi-year plan must
include annual interim measurable
goals under which the Board will evalu-
ate the bank’s performance.
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(2) Multiple assessment areas. A bank
with more than one assessment area
may prepare a single plan for all of its
assessment areas or one or more plans
for one or more of its assessment areas.

(3) Treatment of affiliates. Affiliated
institutions may prepare a joint plan if
the plan provides measurable goals for
each institution. Activities may be al-
located among institutions at the in-
stitutions’ option, provided that the
same activities are not considered for
more than one institution.

(d) Public participation in plan develop-
ment. Before submitting a plan to the
Board for approval, a bank shall:

(1) Informally seek suggestions from
members of the public in its assess-
ment area(s) covered by the plan while
developing the plan;

(2) Once the bank has developed a
plan, formally solicit public comment
on the plan for at least 30 days by pub-
lishing notice in at least one newspaper
of general circulation in each assess-
ment area covered by the plan; and

(3) During the period of formal public
comment, make copies of the plan
available for review by the public at no
cost at all offices of the bank in any as-
sessment area covered by the plan and
provide copies of the plan upon request
for a reasonable fee to cover copying
and mailing, if applicable.

(e) Submission of plan. The bank shall
submit its plan to the Board at least
three months prior to the proposed ef-
fective date of the plan. The bank shall
also submit with its plan a description
of its informal efforts to seek sugges-
tions from members of the public, any
written public comment received, and,
if the plan was revised in light of the
comment received, the initial plan as
released for public comment.

(f) Plan content—(1) Measurable goals.
(i) A bank shall specify in its plan
measurable goals for helping to meet
the credit needs of each assessment
area covered by the plan, particularly
the needs of low- and moderate-income
geographies and low- and moderate-in-
come individuals, through lending, in-
vestment, and services, as appropriate.

(ii) A bank shall address in its plan
all three performance categories and,
unless the bank has been designated as
a wholesale or limited purpose bank,
shall emphasize lending and lending-re-

§228.27

lated activities. Nevertheless, a dif-
ferent emphasis, including a focus on
one or more performance categories,
may be appropriate if responsive to the
characteristics and credit needs of its
assessment area(s), considering public
comment and the bank’s capacity and
constraints, product offerings, and
business strategy.

(2) Confidential information. A bank
may submit additional information to
the Board on a confidential basis, but
the goals stated in the plan must be
sufficiently specific to enable the pub-
lic and the Board to judge the merits of
the plan.

(3) Satisfactory and outstanding goals.
A bank shall specify in its plan meas-
urable goals that constitute ‘‘satisfac-
tory”’ performance. A plan may specify
measurable goals that constitute
“outstanding” performance. If a bank
submits, and the Board approves, both
“satisfactory’ and ‘‘outstanding’ per-
formance goals, the Board will consider
the bank eligible for an ‘‘outstanding”
performance rating.

(4) Election if satisfactory goals mnot
substantially met. A bank may elect in
its plan that, if the bank fails to meet
substantially its plan goals for a satis-
factory rating, the Board will evaluate
the bank’s performance under the lend-
ing, investment, and service tests, the
community development test, or the
small bank performance standards, as
appropriate.

(g) Plan approval—1) Timing. The
Board will act upon a plan within 60
calendar days after the Board receives
the complete plan and other material
required under paragraph (e) of this
section. If the Board fails to act within
this time period, the plan shall be
deemed approved unless the Board ex-
tends the review period for good cause.

(2) Public participation. In evaluating
the plan’s goals, the Board considers
the public’s involvement in formu-
lating the plan, written public com-
ment on the plan, and any response by
the bank to public comment on the
plan.

(3) Criteria for evaluating plan. The
Board evaluates a plan’s measurable
goals using the following criteria, as
appropriate:

(i) The extent and breadth of lending
or lending-related activities, including,
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as appropriate, the distribution of
loans among different geographies,
businesses and farms of different sizes,
and individuals of different income lev-
els, the extent of community develop-
ment lending, and the use of innovative
or flexible lending practices to address
credit needs;

(ii) The amount and innovativeness,
complexity, and responsiveness of the
bank’s qualified investments; and

(iii) The availability and effective-
ness of the bank’s systems for deliv-
ering retail banking services and the
extent and innovativeness of the
bank’s community development serv-
ices.

(h) Plan amendment. During the term
of a plan, a bank may request the
Board to approve an amendment to the
plan on grounds that there has been a
material change in circumstances. The
bank shall develop an amendment to a
previously approved plan in accordance
with the public participation require-
ments of paragraph (d) of this section.

(i) Plan assessment. The Board ap-
proves the goals and assesses perform-
ance under a plan as provided for in ap-
pendix A of this part.

[Reg. BB, 60 FR 22193, May 4, 1995, as amend-
ed at 60 FR 66050, Dec. 20, 1995; 69 FR 41187,
July 8, 2004]

§228.28 Assigned ratings.

(a) Ratings in general. Subject to
paragraphs (b) and (c) of this section,
the Board assigns to a bank a rating of
“outstanding,” ‘‘satisfactory,” ‘‘needs
to improve,” or ‘‘substantial non-
compliance’ based on the bank’s per-
formance under the lending, invest-
ment and service tests, the community
development test, the small bank per-
formance standards, or an approved
strategic plan, as applicable.

(b) Lending, investment, and service
tests. The Board assigns a rating for a
bank assessed under the lending, in-
vestment, and service tests in accord-
ance with the following principles:

(1) A bank that receives an ‘‘out-
standing’’ rating on the lending test re-
ceives an assigned rating of at least
“‘satisfactory’’;

(2) A bank that receives an ‘‘out-
standing’ rating on both the service
test and the investment test and a rat-
ing of at least ‘‘high satisfactory’ on

12 CFR Ch. Il (1-1-24 Edition)

the lending test receives an assigned
rating of ‘‘outstanding’’; and

(3) No bank may receive an assigned
rating of ‘‘satisfactory’ or higher un-
less it receives a rating of at least ‘‘low
satisfactory’ on the lending test.

(c) Effect of evidence of discriminatory
or other illegal credit practices. (1) The
Board’s evaluation of a bank’s CRA
performance is adversely affected by
evidence of discriminatory or other il-
legal credit practices in any geography
by the bank or in any assessment area
by any affiliate whose loans have been
considered as part of the bank’s lend-
ing performance. In connection with
any type of lending activity described
in §228.22(a), evidence of discrimina-
tory or other credit practices that vio-
late an applicable law, rule, or regula-
tion includes, but is not limited to:

(i) Discrimination against applicants
on a prohibited basis in violation, for
example, of the Equal Credit Oppor-
tunity Act or the Fair Housing Act;

(ii) Violations of the Home Owner-
ship and Equity Protection Act;

(iii) Violations of section 5 of the
Federal Trade Commission Act;

(iv) Violations of section 8 of the
Real Estate Settlement Procedures
Act; and

(v) Violations of the Truth in Lend-
ing Act provisions regarding a con-
sumer’s right of rescission.

(2) In determining the effect of evi-
dence of practices described in para-
graph (c)(1) of this section on the
bank’s assigned rating, the Board con-
siders the nature, extent, and strength
of the evidence of the practices; the
policies and procedures that the bank
(or affiliate, as applicable) has in place
to prevent the practices; any corrective
action that the bank (or affiliate, as
applicable) has taken or has committed
to take, including voluntary corrective
action resulting from self-assessment;
and any other relevant information.

[43 FR 47148, Oct. 12, 1978, as amended at 70
FR 44268, Aug. 2, 2005]

§228.29 Effect of CRA performance on
applications.

(a) CRA performance. Among other
factors, the Board takes into account
the record of performance under the
CRA of:

(1) Each applicant bank for the:
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