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and described in the Assistance Agree-
ment.

(ii) The CDFI Fund will use the an-
nual report to collect data to assess
the Recipient’s compliance with its
performance goals and the impact of
the CMF and the CDFI industry.

(iii) The Recipient is responsible for
the timely and complete submission of
the annual report, even if all or a por-
tion of the documents actually are
completed by another entity. If such
other entities are required to provide
information for the annual report, or
such other documentation that the
CDFI Fund might require, the Recipi-
ent is responsible for ensuring that the
information is submitted timely and
complete. The CDFI Fund reserves the
right to contact such other entities
and require that additional informa-
tion and documentation be provided.

(iv) The CDFI Fund’s review of the
compliance of an Insured CDFI, a De-
pository Institution Holding Company
or a State-Insured Credit Union with
the terms and conditions of its Assist-
ance Agreement may also include in-
formation from the Appropriate Fed-
eral Banking Agency or Appropriate
State Agency, as the case may be.

(f) Public access. The CDFI Fund shall
make reports described in this section
available for public inspection after de-
leting or redacting any materials nec-
essary to protect privacy or propri-
etary interests.

§1807.903 Compliance with govern-
ment requirements.

In carrying out its responsibilities
pursuant to an Assistance Agreement,
the Recipient shall comply with all ap-
plicable Federal, State, and local laws,
regulations, and ordinances, Uniform
Administrative Requirements, and Ex-
ecutive Orders. Furthermore, Recipi-
ents must comply with the CDFI
Fund’s environmental quality regula-
tions (12 CFR part 1815) as well as all
other Federal environmental require-
ments applicable to Federal awards.

§1807.904 Lobbying restrictions.

No CMF Award may be expended by a
Recipient to pay any person to influ-
ence or attempt to influence any agen-
cy, elected official, officer or employee
of a State or local government in con-
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nection with the making, award, exten-
sion, continuation, renewal, amend-
ment, or modification of any State or
local government contract, grant, loan
or cooperative agreement as such
terms are defined in 31 U.S.C. 1352.

§1807.905 Criminal provisions.

The criminal provisions of 18 U.S.C.
657 regarding embezzlement or mis-
appropriation of funds are applicable to
all Recipients and insiders.

§1807.906 CDFI Fund deemed not to
control.

The CDFI Fund shall not be deemed
to control a Recipient by reason of any
CMF Award provided under the Act for
the purpose of any applicable law.

§1807.907 Limitation on liability.

The liability of the CDFI Fund and
the United States Government arising
out of any CMF Award shall be limited
to the amount of the CMF Award. The
CDFI Fund shall be exempt from any
assessments and other liabilities that
may be imposed on controlling or prin-
cipal shareholders by any Federal law
or the law of any State. Nothing in this
section shall affect the application of
any Federal tax law.

§1807.908 Fraud, waste and abuse.

Any person who becomes aware of
the existence or apparent existence of
fraud, waste or abuse of a CMF Award
should report such incidences to the
Office of Inspector General of the U.S.
Department of the Treasury.

PART 1808—COMMUNITY DEVEL-
OPMENT FINANCIAL INSTITU-
TIONS BOND GUARANTEE PRO-
GRAM

Subpart A—General Provisions

Sec.

1808.100 Purpose.

1808.101 Summary.

1808.102 Definitions.

1808.103 Participant not instrumentality.

1808.104 Deviations.

1808.105 Relationship to other CDFI Fund
programs.

1808.106 OMB control number.

812



Comm. Devel. Fin. Insts. Fund, Treas. Dept.

Subpart B—Eligibility

Qualified Issuers.
Designated Bonding Authority.
Eligible CDF1Is.

1808.200
1808.201
1808.202

Subpart C—lInterest Rates; Terms and Con-
ditions of Bonds, Bond Loans, and Sec-
ondary Loans

1808.300
1808.301
1808.302

Interest rates.

Eligible uses of Bond Proceeds.

Bond terms and conditions.

1808.303 Risk-Share Pool.

1808.304 Eligible uses of Bond Loan pro-
ceeds.

1808.305 Bond Loan terms and conditions.

1808.306 Conditions precedent to Bond and
Bond Loan.

1808.307 Secondary Loan Eligible Purposes;
Terms and conditions.

1808.308 Relending Fund;
count.

1808.309 Restrictions on uses of Bond Pro-
ceeds and Bond Loan proceeds.

Relending Ac-

Subpart D—Applications for Guarantee
and Qualified Issuer

1808.400 Notice of Guarantee Availability.
1808.401 Application requirements.

Subpart E—Evaluation and Selection

1808.500 Evaluation of Qualified Issuer Ap-
plications.

1808.501 Evaluation of Guarantee Applica-
tions.

1808.502 Evaluation of Designated Bonding
Authority Applications.

1808.503 Consultation with Appropriate Reg-
ulatory Agencies.

1808.504 Selection of Qualified Issuers; Ap-
proval for Guarantee.

Subpart F—Terms and Conditions of
Guarantee

1808.600 Full faith and credit and incontest-
ability of Guarantee.

1808.601 Assignment and transfer of Guar-
antee.

1808.602 Offer of Guarantee.

1808.603 Issuance of Guarantee.

1808.604 Agreement to Guarantee.

1808.605 Agency Administrative Fee.

1808.606 Program Administrator; Servicer;
Master Servicer/Trustee.

1808.607 Representations and warranties of
Qualified Issuer with respect to Guar-
antee.

1808.608 Representations and warranties of
Eligible CDFI with respect to each Bond
Loan.

1808.609 Representations and warranties of
Secondary Borrower.

1808.610 Covenants of Qualified Issuer with
respect to Guarantee.

§1808.101

1808.611 Covenants of Eligible CDFI with re-
spect to Bond and each Bond Loan.

1808.612 Specific financial covenants of Eli-
gible CDFI.

1808.613 Negative
CDFI.

1808.614 Covenants of Secondary Borrower
with respect to Secondary Loan.

1808.615 Negative covenants of Secondary
Borrower.

1808.616 Events of default and remedies with
respect to Bonds.

1808.617 Events of default and remedies with
respect to Bond Loans.

1808.618 Events of default and remedies with
respect to Secondary Loans.

1808.619 Reporting requirements.

1808.620 Investments in Guaranteed Bonds
ineligible for Community Reinvestment
Act Purposes.

1808.621 Conflict of interest requirements.

1808.622 Compliance with government re-
quirements.

1808.623 Lobbying restrictions.

1808.624 Criminal provisions.

1808.625 CDFI Fund deemed not to control.

1808.626 Limitation on liability.

1808.627 Fraud, waste and abuse.

covenants of Eligible

AUTHORITY: The Small Business Jobs Act
of 2010, Pub. L. 111-240, §§1134 and 1703; 12
U.S.C. 4713a.

SOURCE: 78 FR 8310, Feb. 5, 2013, unless oth-
erwise noted.

Subpart A—General Provisions

§1808.100 Purpose.

The purpose of the Community De-
velopment Financial Institutions
(CDFI) Bond Guarantee Program is to
support CDFI lending by providing
Guarantees for Bonds issued as part of
a Bond Issue for Eligible Community or
Economic Development Purposes, as
authorized by sections 1134 and 1703 of
the Small Business Jobs Act of 2010
(Pub. L. 111-240; 12 U.S.C. 4713a).

§1808.101 Summary.

This section provides a summary
overview of certain key provisions of
the interim rule, the detailed require-
ments of which are set forth in subse-
quent subparts.

(a) Guarantee. Through the CDFI
Bond Guarantee Program, the Guar-
antor will provide a Guarantee for
Bonds issued by Qualified Issuers as
part of a Bond Issue.
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(b) Bonds. Pursuant to the Act at 12
U.S.C. 4713a(e), a Bond Issue shall com-
prise Bonds having a minimum aggre-
gate principal amount of $100,000,000
and a maximum aggregate principal
amount of $1,000,000,000. The principal
amount of each Bond (or series of
Bonds) shall not be less than $10,000,000.
A Bond Rate for each advance of funds
under a Bond will be established by the
Bond Purchaser as of the date of the
respective advance, as provided in the
Bond.

(c) Bond Loans to Eligible CDFIs. The
Qualified Issuer will use Bond Proceeds
to make Bond Loans to Eligible CDFIs
for Eligible Purposes, as those terms
are defined in section 1808.102. The
CDFI Fund will evaluate each Eligible
CDFI using standard Bond Loan Re-
quirements to assess their credit-
worthiness and capacity to receive a
Bond Loan. Each Eligible CDFI may
borrow a Bond Loan in an amount that
is at least $10,000,000. The Bond Loan
Rate shall be the same as the Bond
Rate on the particular advance of funds
under the Bond that funds the Bond
Loan. The aggregate of the principal
amounts of the Bond Loans must not
exceed the maximum principal amount
of the corresponding Bond Issue. The
Qualified Issuer must execute Bond
Loan documents for 100 percent of the
principal amount of each Bond on the
Bond Issue Date. Bond Loan proceeds
may not be drawn down from the
Qualified Issuer until the Eligible CDFI
has an immediate use for the Bond
Loan proceeds. Five percent, or such
other amount that is determined by
the CDFI Fund in its sole discretion, of
Bond Loan proceeds may be used by an
Eligible CDFI to capitalize Loan Loss
Reserves.

(d) Secondary Loans to Secondary Bor-
rowers. If the Eligible CDFI uses Bond
Loan proceeds to make Secondary
Loans, the Eligible CDFI must execute
Secondary Loan documents (in the
form of promissory notes) with Sec-
ondary Borrowers as follows:

(1) Not later than 12 months after the
Bond Issue Date, Secondary Loan docu-
ments representing at least 50 percent
of such Eligible CDFI’s Bond Loan pro-
ceeds allocated for Secondary Loans;
and

12 CFR Ch. XVIII (1-1-23 Edition)

(2) Not later than 24 months after the
Bond Issue Date, Secondary Loan docu-
ments representing 100 percent of such
Eligible CDFI’s Bond Loan proceeds al-
located for Secondary Loans (excluding
any amounts used for payment of Bond
Issuance Fees pursuant to section
1808.304(b)).

(e) Terms and conditions. Bonds, Bond
Loans and Secondary Loans shall have
terms and conditions as set forth in
Subpart F of this interim rule includ-
ing at a minimum, that:

(1) Each Bond shall be a nonrecourse
obligation of the Qualified Issuer, pay-
able solely from amounts available
pursuant to the Bond Documents. Each
promissory note evidencing a Bond
Loan shall be a general recourse obli-
gation of the Eligible CDFI and secured
by a first lien on collateral. Each Sec-
ondary Loan shall be secured by a first
lien on collateral and payable solely
from amounts available pursuant to
the Secondary Loan documents;

(2) The maturity date of a Bond shall
not be later than 30 years after the
Bond Issue Date. The maturity date of
Bond Loans and Secondary Loans may
be earlier than, but may not be later
than, the maturity date of the cor-
responding Bond,;

(3) The Bonds shall be purchased by
the Bond Purchaser on terms and con-
ditions that are satisfactory to the
Bond Purchaser, the Guarantor, and
the CDFI Fund (under specific require-
ments set forth in §1808.302 and the
Bond Documents); and

(4) The Guarantor shall guarantee
payments on Bonds issued as part of a
Bond Issue in such forms and on such
terms and conditions and subject to
such covenants, representations, war-
ranties and requirements (including re-
quirements for audits) as set forth in
this interim rule in Subpart F. These
requirements may be expanded upon
through the program’s Notice of Guar-
antee Availability, the Bond Docu-
ments, and the Bond Loan documents.
The Qualified Issuer shall enter into
the applicable Bond Documents to evi-
dence its acceptance of the terms and
conditions of the Guarantee.
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§1808.102

For purposes of this part, capitalized
terms used herein and not defined else-
where are defined as follows:

(a) Act means the Small Business
Jobs Act of 2010, Pub. L. 111-240, sec-
tions 1134 and 1703, 12 U.S.C. 4713a;

(b) Affiliate means any entity that
Controls, is Controlled by, or is under
common Control with, another entity.
Control is defined as:

(1) Ownership, control or power to
vote 25 percent or more of the out-
standing shares of any class of Voting
Securities (as that term is defined in 12
CFR 1805.104(mm)) of any legal entity,
directly or indirectly or acting through
one or more other persons; or

(2) Control in any manner over the
election of a majority of the directors,
trustees, or general partners (or indi-
viduals exercising similar functions) of
any legal entity; or

(3) The power to exercise, directly or
indirectly, a controlling influence, as
determined by the CDFI Fund, over the
management, credit decisions, invest-
ment decisions, or policies of any legal
entity;

(c) Agency Administrative Fee means a
fee in an amount equal to 10 basis
points (0.1 percent) of the amount of
the unpaid principal of the Bond Issue,
payable annually to the CDFI Fund by
a Qualified Issuer;

(d) Agreement to Guarantee means the
written agreement between the Guar-
antor and the Qualified Issuer which
sets forth the terms and conditions on
which the Guarantor will provide the
Guarantee;

(e) Appropriate Federal Banking Agen-
cy has the same meaning as in section
3 of the Federal Deposit Insurance Act,
12 U.S.C. 1813(q), and includes, with re-
spect to an Insured Credit Union (as
such term is defined in 12 CFR
1805.104(bb)), the National Credit Union
Administration;

(f) Appropriate State Agency means an
agency or instrumentality of a State
that regulates and/or insures the mem-
ber accounts of a State-Insured Credit
Union (as such term is defined in 12
CFR 1805.104(e));

(g) Bond means a security in the form
of a draw-down bond or note issued by
the Qualified Issuer, with each advance
of funds thereunder bearing interest at

Definitions.
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an applicable Bond Rate established by
the Bond Purchaser in accordance with
section 1808.300 of this part, and sold to
the Bond Purchaser, the proceeds of
which will be used for Eligible Pur-
poses, and which benefit from a Guar-
antee;

(h) Bond Documents mean, for each
Bond, the respective Bond, Bond Trust
Indenture, Agreement to Guarantee,
Bond purchase agreement, and all
other instruments and documentation
pertaining to the issuance of the Bond;

(1) Bond Issuance Fees mean amounts
paid by an Eligible CDFI for reasonable
and appropriate expenses, administra-
tive costs, and fees for services in-
curred in connection with the issuance
of the Bond (but not including the
Agency Administrative Fee) and the
making of the Bond Loan;

(j) Bond Issue means at least
$100,000,000, and no more than
$1,000,000,000, in aggregate principal
amount of Bonds secured by a single
Guarantee; each Bond (or series of
Bonds) in the Bond Issue being in the
minimum principal amount of at least
$10,000,000;

(k) Bond Issue Date means the date on
which the Bond is deemed to be issued
or originated;

(1) Bond Loan means a loan of Bond
Proceeds by a Qualified Issuer to an El-
igible CDFI. A Bond Loan must be in
an initial principal amount that is not
less than $10,000,000, and Bond Loan
proceeds must be used for Eligible Pur-
poses;

(m) Bond Loan Payment Default Rate
means, in the event of a Bond Loan
payment default, the applicable inter-
est rate on any overdue amount from
its due date to the date of actual pay-
ment and shall be calculated in the
same manner as a late charge rate is
calculated in the underlying Bond;

(n) Bond Loan Rate means the rate of
interest for each advance of funds
under a Bond Loan, which shall be the
same as the Bond Rate;

(0) Bond Loan Requirements means the
credit criteria, established by the CDFI
Fund, for assessing the creditworthi-
ness and capacity of each Eligible
CDF1I applicant to receive a Bond Loan;
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(p) Bond Proceeds means the funds
that are advanced by the Bond Pur-
chaser to the Qualified Issuer under a
Bond;

(a) Bond Purchaser (or Bondholder)
means the Federal Financing Bank, the
body corporate and instrumentality of
the Federal Government created by the
Federal Financing Bank Act of 1973 (12
U.S.C. 2281 et seq.);

(r) Bond Rate means the rate of inter-
est for each advance of funds under a
Bond;

(s) Bond Trust Indenture means the
agreement between the Qualified Issuer
and the Master Servicer/Trustee that
sets forth the rights, duties, respon-
sibilities and remedies of the Qualified
Issuer and Master Servicer/Trustee
with respect to the Bonds, to include
responsibilities regarding the manage-
ment of the collateral, the manage-
ment of the funds and accounts, the re-
payment and redemption of the Bonds,
and the circumstances and processes
surrounding any default;

(t) Capital Distribution Plan means the
component of the Guarantee Applica-
tion that demonstrates the Qualified
Issuer’s comprehensive plan for lend-
ing, disbursing, servicing, and moni-
toring each Bond Loan and that meets
the requirements of §1808.401 of this in-
terim rule and such other requirements
as may be designated in the applicable
Notice of Guarantee Availability. The
Capital Distribution Plan includes,
among other components (specified in
§1808.401 of this interim rule), a State-
ment of Proposed Sources and Uses of
Funds, and shall include one or more
Secondary Capital Distribution Plans;

(u) CDFI Bond Guarantee Program (or
Program) means the program of pro-
viding Guarantees for Bonds issued as
part of a Bond Issue by Qualified
Issuers to make Bond Loans to Eligible
CDF1s for Eligible Purposes, as author-
ized by subsections 1134 and 1703 of the
Act (12 U.S.C. 4713a), and implemented
under this part;

(v) Certified Community Development
Financial Institution (or Certified CDFI)
means a financing entity that has a
primary mission of promoting commu-
nity development and that has been
certified by the CDFI Fund as meeting
the eligibility requirements set forth
in 12 CFR 1805.201;

12 CFR Ch. XVIII (1-1-23 Edition)

(w) Community Development Financial
Institutions Fund (or CDFI Fund) means
the Community Development Finan-
cial Institutions Fund, a wholly owned
government corporation within the
U.S. Department of the Treasury, es-
tablished under the Riegle Community
Development Banking and Financial
Institutions Act of 1994 (12 U.S.C. 4701
et seq.), as amended;

(X) Credit Enhancement means such
instrument or document proffered by
an Eligible CDFI to enhance the credit
quality of a Bond and/or Bond Loan.
Credit Enhancements may include, but
are not limited to, pledges of financial
resources and lines and letters of credit
issued by: an Eligible CDFI; an Affil-
iate; a regulated financial institution;
a foundation; or another entity. The
Risk-Share Pool is not a form of Credit
Enhancement;

(y) Department Opinion means an in-
ternal opinion by the CDFI Fund re-
garding compliance by the Qualified
Issuer with the requirements for ap-
proval of a Guarantee;

(z) Designated Bonding Authority (or
DBA) means a Qualified Issuer selected
by the CDFI Fund to issue Bonds on be-
half of certain Eligible CDFIs and
make Bond Loans to such Eligible
CDF1Is, pursuant to this interim rule;

(aa) Eligible Community Development
Financial Institution (or Eligible CDFI)
means a Certified CDFI that has sub-
mitted an application to a Qualified
Issuer for a Bond Loan, has been
deemed creditworthy based on the
Bond Loan Requirements, and has re-
ceived a Bond Loan;

(bb) Eligible Community or Economic
Development Purpose (or Eligible Pur-
pose) means the allowable uses of Bond
Proceeds and Bond Loan proceeds,
which includes financing or Refi-
nancing for community or economic
development purposes described in 12
U.S.C. 4707(b), including but not lim-
ited to community or economic devel-
opment purposes in Low-Income Areas
or Underserved Rural Areas, as deemed
eligible by the CDFI Fund in its sole
discretion; Bond Issuance Fees in an
amount not to exceed one percent of
Bond Loan proceeds; and capitalization
of Loan Loss Reserves in an amount
that is up to five percent of the par
amount of the Bond Loan, or such

816



Comm. Devel. Fin. Insts. Fund, Treas. Dept.

other amount that is determined by
the CDFI Fund in its sole discretion;

(cc) Guarantee means the guarantee
by the Guarantor, pursuant to an
Agreement to Guarantee, of the repay-
ment of 100 percent of the Verifiable
Losses of Principal, Interest, and Call
Premium, if any, on the corresponding
Bonds issued as part of a Bond Issue;
each Guarantee shall be for a Bond
Issue of at least $100,000,000, plus the
related interest and call premiums;

(dd) Guarantee Application means the
application document that a Qualified
Issuer submits in order to apply for a
Guarantee;

(ee) Guarantor means the Secretary
of the Treasury or the Secretary’s des-
ignee;

(ff) Investment Area means a geo-
graphic area meeting the requirements
of 12 CFR 1805.201(b)(3)(ii);

(gg) Loan Loss Reserves means the use
of Bond Loan proceeds (secured by a
Principal Loss Collateral Provision) for
a set aside in the form of cash reserves
that serve as a safeguard to protect the
Eligible CDFI against future losses for
any loans for community or economic
development purposes described in 12
U.S.C. 4707 (b), including community or
economic development purposes in
Low-Income Areas or Underserved
Rural Areas, within the Eligible CDFI’s
portfolio;

(hh) Low-Income means an income,
adjusted for family size, of not more
than: (1) for Metropolitan Areas, 80 per-
cent of the area median family income;
and (2) for non-Metropolitan Areas, the
greater of: (1) 80 percent of the area
median family income; or (2) 80 percent
of the Statewide non-Metropolitan
Area median family income;

(ii) Low-Income Area means a census
tract or block numbering area in which
the median income does not exceed 80
percent of the median income for the
area in which such census tract or
block numbering area is located. With
respect to a census tract or block num-
bering area located within a Metropoli-
tan Area, the median family income
shall be at or below 80 percent of the
Metropolitan Area median family in-
come or the national Metropolitan
Area median family income, whichever
is greater. In the case of a census tract
or block numbering area located out-

§1808.102

side of a Metropolitan Area, the me-
dian family income shall be at or below
80 percent of the statewide non-Metro-
politan Area median family income or
the national non-Metropolitan Area
median family income, whichever is
greater;

(ji) Master Servicer/Trustee means a
third party trust company or financial
institution that is in the business of
administering facilities similar to the
Bonds and Bond Loans, has been
deemed acceptable by the CDFI Fund,
and whose duties include, among oth-
ers, exercising fiduciary powers to en-
force the terms of Bonds and Bond
Loans pursuant to the Bond Trust In-
denture entered into by and between
the Master Servicer/Trustee and the
Qualified Issuer, overseeing the activi-
ties of Servicers, and facilitating Bond
principal and interest payments to the
Bond Purchaser;

(kk) Metropolitan Area means an area
that contains an urban core based sta-
tistical area of 50,000 or more popu-
lation and is designated as such by the
Office of Management and Budget pur-
suant to 44 U.S.C. 3504(e), 31 U.S.C.
1104(d) and Executive Order 10253 (3
CFR, 1949-1953 Comp., p. 758), as amend-
ed;

(11) Notice of Guarantee Availability (or
NOGA) means the notice, published by
the CDFI Fund, that announces to all
interested parties the opportunity to
submit Qualified Issuer Applications
and Guarantee Applications pursuant
sections 1808.400 and 1808.401 of this in-
terim rule;

(mm) Principal Loss Collateral Provi-
sion means a cash or cash equivalent
guarantee or facility provided in lieu of
pledged collateral set forth in the Bond
Documents and Bond Loan documents;

(nn) Program Administrator means the
Qualified Issuer, or an entity des-
ignated by the Qualified Issuer and ap-
proved by the CDFI Fund, that per-
forms certain administrative duties re-
lated to application preparation, com-
pliance monitoring, and reporting, as
well as other duties set forth under sec-
tion 1808.606 of this interim rule;

(00) Qualified Issuer means a Certified
CDFI, or any entity designated by a
Certified CDFI to issue Bonds on its be-
half, that meets the qualification re-
quirements set forth in section 1808.200
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of this interim rule, and that has been
approved as such by the CDFI Fund
pursuant to review and evaluation of
the Qualified Issuer Application;

(pp) Qualified Issuer  Application
means the application document that a
Certified CDFI (or any entity des-
ignated by a Certified CDFI to issue
Bonds on its behalf) submits to the
CDFI Fund in order to be approved as
a Qualified Issuer prior to, or simulta-
neously with, a Guarantee Application;

(aq) Qualified Secondary Loan Receiv-
able means payment receivables from
the Secondary Loan(s) relating to the
corresponding Bond Loan;

(rr) Refinance (or Refinancing) means
the use of Bond Proceeds to refinance
an Eligible CDFI's or Secondary Bor-
rower’s existing loan, which must have
been used for an Eligible Purpose;

(ss) Relending Fund means the fund
maintained by the Master Servicer/
Trustee to allow an Eligible CDFI to
relend Secondary Loan repayments for
Eligible Purposes, not to exceed 10 per-
cent of the principal amount out-
standing of the Bonds, minus the Risk
Share Pool; the Relending Fund will
include a Relending Account for each
Bond Issue; and each Relending Ac-
count will include a Relending Sub-
account for each Bond Loan;

(tt) Risk-Share Pool means an account
maintained by the Master Servicer/
Trustee throughout the term of a
Guarantee to cover losses before the
Guarantee is exercised; the Risk-Share
Pool is capitalized by pro rata pay-
ments equal to three percent of the
amount disbursed on the Bonds from
all Eligible CDFIs within a Bond Issue;
payments must be funded at each dis-
bursement under the Bond and associ-
ated Bond Loan; amounts in the Risk-
Share Pool will not be returned to the
Eligible CDFIs until maturity of all of
the Bonds, and termination of all Bond
Loans, within a Bond Issue;

(uu) Secondary Borrower means an en-
tity that has made application to the
Eligible CDFI for a Secondary Loan,
been deemed creditworthy by the Eligi-
ble CDFI, meets the criteria set forth
in the applicable Secondary Loan Re-
quirements to receive a Secondary
Loan, and has received a Secondary
Loan;
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(vv) Secondary Capital Distribution
Plan means the component of the Cap-
ital Distribution Plan that pertains to
the making of Secondary Loans, dem-
onstrates the Eligible CDFI’'s com-
prehensive plan for lending, disbursing,
servicing and monitoring Secondary
Loans, includes a description of how
the proposed Secondary Loan will meet
Eligible Purposes and meets such other
the requirements as may be designated
in the applicable Notice of Guarantee
Availability;

(ww) Secondary Loan means the use of
Bond Loan proceeds by an Eligible
CDF1I to finance or Refinance a loan to
a Secondary Borrower for Eligible Pur-
poses, which meets the applicable Sec-
ondary Loan Requirements;

(xx) Secondary Loan Requirements
mean the minimum required criteria
used by each Eligible CDFI (in addition
to the Eligible CDFI’s underwriting
criteria) to evaluate a request by a
Secondary Borrower applicant for a
Secondary Loan. The Secondary Loan
Requirements will be established by
the CDFI Fund and incorporated into
the Bond Loan documents;

(yy) Servicer means the Qualified
Issuer, or an entity designated by the
Qualified Issuer and approved by the
CDFI Fund, to perform various Bond
Loan servicing duties, as set forth in
this part;

(zz) Special Servicer means the Master
Servicer/Trustee, or an entity des-
ignated by the Master Servicer/Trustee
and approved by the CDFI Fund, that
performs certain administrative duties
related to the restructuring of Bond
Loans that are in or about to enter
into an event of default as well as
other duties set forth under section
1808.606(d) of this interim rule;

(aaa) State means any of the States of
the United States, the District of Co-
lumbia, the Commonwealth of Puerto
Rico, the Commonwealth of the North-
ern Mariana Island, Guam, the Virgin
Islands, American Samoa, the Trust
Territory of the Pacific Islands, and
any other territory of the United
States;

(bbb) Statement of Proposed Sources
and Uses of Funds means the compo-
nent of the Guarantee Application that
describes the proposed uses of Bond
Proceeds and the proposed sources of
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funds to repay principal and interest
on the Bonds and the Bond Loans;

(cee) Targeted Population means indi-
viduals or an identifiable group of indi-
viduals who are Low-Income persons or
lack adequate access to Financial
Products or Financial Services and
meet the requirements of 12 CFR
1805.201(b)(3)(iii);

(ddd) Trust Estate means the Bond
Loan agreement and promissory notes
evidencing the Bond Loan, all funds
and accounts related to the Bonds and
held by the Master Servicer/Trustee
pursuant to the Bond Trust Indenture
including, but not limited to, the Rev-
enue Accounts and the Relending Ac-
counts (as such terms are defined in
subsection 1808.606(f)), and any addi-
tional collateral pledged directly by
the Eligible CDFI;

(eee) Underserved Rural Area means
an area that has significant unmet
needs for loans, Equity Investments, or
Financial Services (as those terms are
defined in 12 CFR 1805.104) and is not
contained within either a Consolidated
Metropolitan Statistical Areas (CMSA)
or Primary Metropolitan Statistical
Areas (PMSA), as such areas are de-
fined in OMB Bulletin No. 99-04 (Re-
vised Statistical Definitions of Metro-
politan Areas (MAs) and Guidance on
Uses of MA Definitions); and

(fff) Verifiable Losses of Principal, In-
terest, and Call Premium means any por-
tion of required debt payments related
to or arising out of a Bond and Bond
Loan, or the enforcement of either of
them, that the Qualified Issuer is un-
able satisfy.

§1808.103 Participant not instrumen-
tality.

No participant in the CDFI Bond
Guarantee Program shall be deemed to
be an agency, department, or instru-
mentality of the United States.

§1808.104 Deviations.

To the extent that such requirements
are not specified by statute, the Sec-
retary of the Treasury in consultation
with the Office of Management and
Budget, may authorize deviations on
an individual or general basis from the
requirements of this interim rule upon
a finding that such deviation is essen-
tial to program objectives, and the spe-

§1808.200

cial circumstances stated in the pro-
posal make such deviation clearly in
the best interest of the Federal Gov-
ernment. All proposals must be in writ-
ing and supported by a statement of
the facts and the grounds forming the
basis of the deviation. For deviations
of general applicability, after a deter-
mination is made by the Secretary of
the Treasury based on the deviation
proposal, the CDFI Fund must publish
notification of granted deviations in
the FEDERAL REGISTER. Any deviation
that was not captured in the original
credit subsidy cost estimate will re-
quire either additional fees, or discre-
tionary appropriations to cover the
cost.

§1808.105 Relationship to other CDFI
Fund programs.

Award funds received under any
other CDFI Fund program cannot be
used by any participant, including
Qualified Issuers, Eligible CDFIs and
Secondary Borrowers, to pay principal,
interest, fees, administrative costs, or
issuance costs (including Bond
Issuance Fees) related to the CDFI
Bond Guarantee Program, or to fund
the Risk-Share Pool.

§1808.106 OMB control number.

The collection of information re-
quirements in this part are subject to
the review of the Office of Management
and Budget (OMB).

Subpart B—Eligibility

§1808.200 Qualified Issuers.

(a) Requirements and qualifications. An
applicant shall be deemed a Qualified
Issuer if it is determined, in writing by
the CDFI Fund, to meet the following
criteria:

(1) The applicant must be a Certified
CDFI, or an entity designated by a Cer-
tified CDFI to issue Bonds on its be-
half;

(2) The applicant must have appro-
priate expertise, capacity, and experi-
ence, or otherwise be qualified to issue
Bonds for Eligible Purposes;

(3) The applicant must have appro-
priate expertise, capacity, and experi-
ence, or otherwise be qualified to make
Bond Loans for Eligible Purposes;
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(4) The applicant must have appro-
priate expertise, capacity, and experi-
ence to serve or have identified quali-
fied entities that will serve as its Pro-
gram Administrator and Servicer; and

(5) The applicant must meet such
other criteria as may be required by
the CDFI Fund pursuant to this in-
terim rule and the applicable Notice of
Guarantee Availability.

(b) Approval. The designation of an
applicant as a Qualified Issuer does not
ensure that the Guarantor will approve
a Guarantee Application or issue a
Guarantee. In order for the Guarantor
to approve a Qualified Issuer’s Guar-
antee Application, the Qualified Issuer
must meet all applicable Guarantee
Application requirements including,
but not limited to, creditworthiness
and other requirements.

(¢) Qualified Issuer responsibilities. The
responsibilities of a Qualified Issuer
shall include, but are not limited to:

(1) Preparing and submitting the
Guarantee Application on behalf of Eli-
gible CDFI applicants that designated
it to serve as Qualified Issuer, includ-
ing providing any additional informa-
tion needed for review by the CDFI
Fund;

(2) During the CDFI Fund’s review
and evaluation of the Guarantee Appli-
cation, serving as primary point of con-
tact between the CDFI Fund and the
Eligible CDFI applicants that des-
ignated the Qualified Issuer to serve on
their behalf;

(3) Issuing the Bond for purchase by
the Bond Purchaser;

(4) Making Bond Loans to Eligible
CDFIs, ensuring that 100 percent of
Bond Proceeds are used to make Bond
Loans;

(5) Charging interest on the Bond
Loans as set forth in this interim rule
and Bond Loan documents, and pro-
viding for such a schedule of repay-
ment of Bond Loans as will, upon the
timely repayment of the Bond Loans,
provide adequate and timely funds for
the payment of principal and interest
on the Bonds;

(6) During the duration of the Bonds
and the Bond Loans, serving as pri-
mary point of contact between the
CDFI Fund and Eligible CDFIs;

12 CFR Ch. XVIII (1-1-23 Edition)

(7) Overseeing the work of, or serving
in the capacity of, the Program Admin-
istrator and Servicer;

(8) Enforcing the terms and require-
ments of the Bond Trust Indenture in-
cluding, but not limited to: ensuring
the repayment of Bond Loans in a
timely manner pursuant to the terms
of Bond Loan documents; assigning de-
linquent Bond Loans to the Guarantor
upon demand by the CDFI Fund or the
Guarantor; and ensuring that the Mas-
ter Servicer/Trustee establishes and
maintains the Risk-Share Pool
throughout the term of the Guarantee;

(9) Reviewing collateral and Credit
Enhancement requirements for each
Bond Loan and providing information
on such collateral and Credit Enhance-
ment, as requested, to the CDFI Fund;

(10) Making payment of the Agency
Administrative Fee to the CDFI Fund;

(11) Submitting all required reports
and additional documentation (includ-
ing reconciling financial data and Cap-
ital Distribution Plan updates, as nec-
essary); and

(12) Such other duties and respon-
sibilities as the CDFI Fund, the Guar-
antor, or the Bondholder may require.

(d) Bond Issuance Fees. The Qualified
Issuer may charge Bond Issuance Fees
and all fees reasonable and necessary
for administering and servicing the
Bonds or the Bond Loans, post
issuance, to Eligible CDFIs.

(e) Restriction. A Qualified Issuer may
not receive a Bond Loan under any
Bond Issuance for which it serves as a
Qualified Issuer.

§1808.201 Designated Bonding Author-
ity.

(a) General. In its sole discretion, the
CDFI Fund may solicit Qualified Issuer
Applications from entities proposing to
serve as the Designated Bonding Au-
thority (DBA). The CDFI Bond Guar-
antee Program shall only have one
DBA at any given time. In order to be
selected to serve as the DBA, the enti-
ty must meet all qualifications of a
Qualified Issuer set forth in section
1808.200 of this interim rule; additional
qualifications may be set forth in the
applicable NOGA as determined by the
CDFI Fund.

(b) Selection. The DBA will serve as a
CDFI Fund-selected Qualified Issuer
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and designated Qualified Issuer for Eli-
gible CDFIs that do not elect to des-
ignate another Qualified Issuer. The
DBA will prepare and submit a Guar-
antee Application on behalf of such Eli-
gible CDFI applicants, in accordance
with such criteria set forth in this in-
terim rule, the applicable Notice of
Guarantee Availability and the Quali-
fied Issuer Application.

§1808.202 Eligible CDF1Is.

Each Eligible CDFI applicant seeking
a Bond Loan must meet the following
criteria:

(a) Be certified by the CDFI Fund as
meeting the eligibility requirements
set forth in 12 CFR 1805.201;

(b) Have the appropriate expertise,
capacity, and experience, or otherwise
be qualified to use the proceeds of Bond
Loans for Eligible Purposes; and

(c) Meet such other criteria and re-
quirements set forth in the applicable
Notice of Guarantee Availability, the
Guarantee Application, the Bond Loan
Requirements, related Bond and Bond
Loan documents, and such other re-
quirements of the CDFI Fund.

Subpart C—Interest Rates; Terms
and Conditions of Bonds,
Bond Loans, and Secondary
Loans

§1808.300 Interest rates.

(a) Interest rates. (1) A Bond Rate will
be established by the Bond Purchaser
as of the date of the respective advance
of funds, as provided in the Bond. The
Bond Rate for each advance of funds
must be fixed and consistent with Fed-
eral credit policies outlined in OMB
Circular A-129. The FFB, as Bond Pur-
chaser, will set rates to the borrower
pursuant to section 6(b) of the Federal
Financing Bank Act (12 U.S.C. 2285(b))
and the FFB Lending Policy. This rate
will be indexed to the appropriate
Treasury rate based on the Treasury
yield curve and include a spread to be
determined by the Bond Purchaser;
variable Bond Rates are not permitted.

(2) Interest on each advance of funds
under a Bond shall be computed as pro-
vided in the Bond.

(3) A principal and interest payment
schedule will be determined and pro-

§1808.302

vided to the Qualified Issuer for each
advance of funds under a Bond, based
on the Bond Rate established for the
respective advance. The final principal
and interest payment schedule for
amounts due under a Bond will be the
aggregation of the individual principal
and interest payment schedules for all
advances of funds under the Bond.

(4) The Bond Loan Rate shall be the
same as the Bond Rate on the par-
ticular advance of funds under the
Bond that funds the Bond Loan.

(5) The rate of interest for each Sec-
ondary Loan shall be established by
the Eligible CDFI in accordance with
subsection 1808.307(c), and may be sub-
ject to limitations specified in the ap-
plicable NOGA.

(b) Bond Loan payment default interest
rate. In the event of a payment default
on a Bond Loan, the Eligible CDFI
shall pay interest on any overdue
amount from its due date to the date of
actual payment at the Bond Loan Pay-
ment Default Rate. The Bond Loan
Payment Default Rate shall be cal-
culated in the same manner as a late
charge is calculated under the under-
lying Bond.

§1808.301 Eligible uses of Bond Pro-
ceeds.

Bond Proceeds must be used by a
Qualified Issuer to finance Bond Loans
or Refinance loans to Eligible CDFIs
for Eligible Purposes as defined in sec-
tion 1808.102 of this interim rule. A
Qualified Issuer that is also a Certified
CDFI may not finance a Bond Loan to
itself or refinance its own loan. One
hundred percent of the principal
amount of each Bond must be used to
make Bond Loans. As a Bond Loan is
repaid, such repaid Bond Loan proceeds
in excess of those required for debt
service payments on the Bond must be
used to repay the Bond or held in the
Relending Account and used for addi-
tional Secondary Loans, to the extent
authorized under §1808.308.

§1808.302

(a) Maturity date. As required by 12
U.S.C. 4713a(e)(1)(D), the maturity date
of a Bond shall not be later than 30
years after the Bond Issue Date. The
maturity date for any advance of funds

Bond terms and conditions.
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under a Bond shall not be later than
the maturity date of the Bond.

(b) Nonrecourse obligation. Each Bond
shall be a nonrecourse obligation of the
Qualified Issuer, payable solely from
amounts available pursuant to the
Bond Documents.

(¢c) Terms. The Bonds may contain
only terms that are consistent with the
lending policies and terms of the Bond
Purchaser.

(d) No subordination. The Bonds or
Bond Loans may not be subordinated
to any new or existing liability and ef-
fective subordination of the Bonds or
Bond Loans to tax-exempt obligations
will render the Guarantee void, in ac-
cordance with OMB Circular No. A-129
(Policies for Federal Credit Programs
and Non-Tax Receivables) and applica-
ble provisions of the Internal Revenue
Code.

(e) Other limitations. The CDFI Fund
may impose other limitations as appro-
priate to administer the CDFI Bond
Guarantee Program including, but not
limited to, requiring Qualified Issuers
to obtain Credit Enhancement to safe-
guard against the risk of default.

(f) Terms for Bond issuance and dis-
bursement of Bond Proceeds. (1) The
Qualified Issuer must execute Bond
Loan documents for 100 percent of the
principal amount of each Bond on the
Bond Issue Date. There will be an an-
nual assessment to determine whether
the Qualified Issuer is subject to the
repayment provision established in 12
U.S.C. 4713a(c)(4). Terms and conditions
for the annual assessment will be set
forth in the applicable Notice of Guar-
antee Availability.

(2) Disbursements of Bond Proceeds
to the Qualified Issuer shall be made
pursuant to an advance request process
established by the Bond Purchaser and
the CDFI Fund under which the Quali-
fied Issuer shall request an advance of
funds under a Bond.

(g) Amortization of Bond. The prin-
cipal amount of each advance of funds
under a Bond shall amortize in level
debt service payments of principal and
interest, which payments shall be due
either quarterly or semi-annually, as
determined by the Qualified Issuer and
the Bond Purchaser, and which shall
begin on the first principal payment
date specified in the Bond, as deter-
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mined by the Qualified Issuer and the
Bond Purchaser. Prior to the first prin-
cipal payment date, interest accrued
shall be due on the payment dates spec-
ified in the Bond, as determined by the
Qualified Issuer and the Bond Pur-
chaser.

(h) Optional prepayment of Bonds. All
or a portion of any advance of funds
under a Bond, or the Bond in its en-
tirety, may be prepaid by the Qualified
Issuer at any time. Any partial prepay-
ment of an advance shall be in an
amount equal to at least $100,000 of
principal. Each partial prepayment of
an advance of funds under a Bond shall
be applied in the manner set forth in
the Bond. Any partial or full prepay-
ment of an advance of funds under a
Bond shall be subject to the payment
of a prepayment price, as provided in
the Bond Documents.

(i) Mandatory prepayment of Bonds. (1)
Any Bond shall be subject to manda-
tory prepayment if Bond Loans or Sec-
ondary Loans are not made in a timely
manner, as follows:

(i) On the Calculation Date (as de-
fined in subsection 1808.308(e)) of each
year, any amount retained in the Re-
lending Subaccount that exceeds the
Relending Subaccount Maximum (as
defined in subsection 1808.308(d)) by
$100,000 or more shall be applied to pre-
pay Bonds on the next succeeding pay-
ment date.

(ii) Any amounts derived from the
liquidation of collateral from the Bond
Loan and/or Secondary Loan in connec-
tion with the exercise by the Guar-
antor, the Qualified Issuer or the Bond-
holder of remedies upon default of the
Bond Loan shall be applied, imme-
diately upon liquidation, in the fol-
lowing order (inclusive of reasonable
fees and expenses associated there-
with):

(A) To the repayment of any amounts
drawn under the Guarantee;

(B) To the prepayment of Bonds, in a
like amount;

(C) To the replenishment of any
funds drawn from the Risk-Share Pool
Fund; and

(D) To the Eligible CDFI for applica-
tion in accordance with the Secondary
Loan documents.

(2) When an amount is required to be
applied as a mandatory prepayment of
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Bonds, the Qualified Issuer may select
which advances of funds under a Bond
are to be prepaid. Any amount applied
as a partial prepayment of an advance
under a Bond shall be applied as pro-
vided in the Bond. Any partial or full
prepayment of an advance of funds
under a Bond shall be subject to the
payment of a prepayment price, as pro-
vided in the Bond Documents.

§1808.303 Risk-Share Pool.

The Master Servicer/Trustee, on be-
half of the Qualified Issuer and for the
benefit of the Bondholder, shall estab-
lish a Risk-Share Pool that is funded
at each disbursement of the Bond Loan
proceeds by payment from each Eligi-
ble CDFI in accordance with 12 U.S.C.
4713a(d). The Risk-Share Pool must re-
main in place throughout the term of
the Guarantee. Amounts in the Risk
Share Pool Fund will not be returned
to Eligible CDFIs until maturity of all
of the Bonds, and termination of all of
the Bond Loans, within a Bond Issue.

(a) At each disbursement of the Bond
Loan proceeds, each Eligible CDFI
shall deposit an amount that is equal
to three percent of the disbursement,
for a total of three percent of the guar-
anteed amount outstanding of the
Bond, from monies other than Bond
Loan proceeds, into the applicable sub-
account of the Risk-Share Pool Fund.
Such monies shall remain in said ac-
count throughout the term of the
Bond.

(b) Any interest on a Bond Loan in
excess of the Bond Loan Rate derived
by the Qualified Issuer during any pe-
riod during which the Bond Loan Pay-
ment Default Rate applies shall also be
deposited in the Risk-Share Pool Fund.

(¢c) The Risk-Share Pool Fund shall
be applied by the Master Servicer/
Trustee to payments of debt service on
the Bond Issue in the event that the
Eligible CDFI defaults in the cor-
responding payment of debt service on
the Bond Loan. The defaulted Eligible
CDFT’s deposit shall be applied first to
any such payment of debt service.
After depletion of the defaulted Eligi-
ble CDFI’s deposit, each remaining Eli-
gible CDFI’s deposit shall be applied
prorata to any such payment of debt
service. Monies on deposit in the Risk-
Share Pool Fund shall be applied to

§1808.304

such payments and shall be depleted in
full prior to any draw on the Guar-
antee.

(d) Eligible CDFIs (excluding the Eli-
gible CDFI in default and responsible
for a draw) shall not be required to re-
plenish the Risk-Share Pool Fund in
the event of a draw.

(e) The Risk Share Pool deposit shall
be sufficient collateral to secure any
draw on Bond Loan proceeds related to
the costs of issuance pursuant to
1808.304(b).

(f) In the event of a payment default
on the Bond Loan by an Eligible CDF1I,
the Qualified Issuer shall notify the
CDFI Fund and request permission to
draw from the Risk-Share Pool to
cover any default of principal and in-
terest payments due to the Bond Pur-
chaser.

(g) Amounts in the Risk Share Pool
Fund will not be returned to Eligible
CDFIs until maturity of all of the
Bonds, and termination of all of the
Bond Loans, within a Bond Issue. Upon
maturity of all of the Bonds, and ter-
mination of the Bond Loans, within a
Bond Issue, the pro rata amount of
each Eligible CDFI’'s payments in the
Risk-Share Pool shall be returned to
each Eligible CDFI; provided however,
that such Eligible CDFI has properly
replenished any draws on the Risk-
Share Pool attributed to nonpayment
of its Bond Loan and the corresponding
Bond.

§1808.304 Eligible uses of Bond Loan
proceeds.

(a) Eligible uses. Bond Loan proceeds
shall be only used for Eligible Pur-
poses, to prefund one monthly install-
ment of Bond Loan payments, and to
pay Bond Issuance Fees. As a Bond
Loan is repaid, such repaid Bond Loan
proceeds must be held in the Relending
Account and used for additional Sec-
ondary Loans, to the extent authorized
under §1808.308.

(b) Bond Issuance Fees. (1) Amounts
not to exceed one percent of Bond Loan
proceeds may be applied to pay Bond
Issuance Fees. Bond Loan proceeds
that are used to pay Bond Issuance
Fees shall be applied in the following
order of priority:

(i) To pay reasonable transaction fees
and expenses of the Qualified Issuer, its
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advisors and consultants, related to
the Bond issuance (but not including
any salaries or administrative costs of
the Qualified Issuer unrelated to the
Bond issuance);

(ii) To pay reasonable transaction
fees and expenses of the Master
Servicer/Trustee, its advisors and con-
sultants, related to the Bond issuance;
and

(iii) To pay reasonable transaction
fees and expenses of the Eligible CDFI,
its advisors and consultants, related to
the making of the Bond Loan.

(2) Any fees and expenses arising out
of each transaction which, in the ag-
gregate, exceed the one percent limit
on Bond Issuance Fees payable from
Bond Loan proceeds must be paid by
the Eligible CDFI from monies other
than Bond Loan proceeds.

(¢) Prefunding of Bond Loan payments.
Bond Loan proceeds may be used to
prefund one monthly installment of
Bond Loan payments.

§1808.305
tions.

Bond Loan terms and condi-

(a) Maturity date. The maturity date
of a Bond Loan shall not be later than
30 years after the Bond Issue Date. The
maturity date of Bond Loans may be
earlier than, but may not be later
than, the maturity date of the cor-
responding Bond.

(b) Bond Loan general recourse obliga-
tion; Collateral. (1) The Bond Loan shall
be a general recourse obligation of the
Eligible CDFI.

(2) The Bond Loan shall be further se-
cured by a first lien of the Master
Servicer/Trustee, on behalf of the
Bondholder, on:

(i) The Trust Estate;

(ii) Qualified Secondary Loan Receiv-
ables; and

(iii) Either:

(A) An assignment of the Secondary
Loan collateral (other than a Principal
Loss Collateral Provision) from the El-
igible CDFI to the Master Servicer/
Trustee; or

(B) Provision of a Principal Loss Col-
lateral Provision for the benefit of the
Master Servicer/Trustee, in accordance
with the Bond Loan Requirements and
the Secondary Loan Requirements, as
applicable.
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(3) The CDFI Fund may, in its sole
discretion, approve alternative forms
of Bond Loan collateral.

(4) A parity first lien on pledged col-
lateral may be accepted, in the sole
discretion of the CDFI Fund.

(5) If any collateral becomes non-per-
forming during the term of the Bond
Loan, the Guarantor may require the
applicable Eligible CDFI to substitute
other collateral that is of equal quality
to the initial collateral, when per-
forming, acceptable to the Guarantor
in its sole discretion.

(6) An Eligible CDFI’s parent organi-
zation, Affiliate, or an entity that is
related to the Eligible CDFI through
its management structure, may assume
limited recourse obligation for the
Bond Loan if it provides Credit En-
hancement and/or pledges financial re-
sources or such other financial support
or risk mitigation that would enhance
the Eligible CDFI’s creditworthiness
and its ability to repay the Bond Loan,
thereby decreasing the risk underlying
the Guarantee.

(c) Disbursement of Bond Loan pro-
ceeds. (1) Bond Loans shall be draw-
down loans. Disbursements of Bond
Loan proceeds to the Eligible CDFI
shall be made pursuant to a requisition
process established by the Bond Pur-
chaser and the CDFI Fund, which shall
include a process by which the Quali-
fied Issuer shall request an advance
from the Bondholder under the Bond
and a process by which the Eligible
CDFI shall request disbursement from
the Qualified Issuer.

(2) Each requisition shall be accom-
panied by invoices and certifications
by the Eligible CDFI (and the Sec-
ondary Borrower, if applicable) as to
expenditure of proceeds for Eligible
Purposes.

(3) No Bond Loan proceeds may be
disbursed later than 60 months after
the Bond Issue Date. Any Bond Loan
proceeds not disbursed will have been
forfeited by the Eligible CDFI.

(4) Disbursements to capitalize the
Eligible CDFI's Loan Loss Reserves
shall be made pursuant to a requisition
process established by the Qualified
Issuer and the CDFI Fund.

(d) Amortization of Bond Loan. Each
Bond Loan shall amortize in the same
manner as the corresponding Bond;
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provided that principal and/or interest
on each Bond Loan shall be payable to
the Qualified Issuer in monthly install-
ments based on the required quarterly
or semi-annual installments, as appli-
cable, due on the corresponding Bond;
provided further, that each Eligible
CDF1I shall prefund one monthly pay-
ment installment not later than the
thirtieth day prior to the first payment
date of the corresponding Bond so that
on the thirtieth day prior to such Bond
payment date, the Eligible CDFI shall
have paid in full all amounts due on
the Bond payment date.

(e) Optional prepayment of Bond Loan.
The Bond Loan shall be subject to pre-
payment, in whole or in part, at the op-
tion of the Eligible CDFI in accordance
with the optional prepayment provi-
sions of the corresponding Bond (in-
cluding the required prepayment mini-
mums of $100,000) and shall be subject
to the payment of a prepayment price,
as determined by the Bondholder in ac-
cordance with the corresponding Bond.

(f) Mandatory prepayment of Bond
Loan. The Bond Loan shall be subject
to mandatory prepayment by the Eligi-
ble CDFI in accordance with the man-
datory prepayment provisions of the
corresponding Bond.

§1808.306 Conditions precedent to
Bond and Bond Loan.

The ability of the Qualified Issuer to
issue a Bond and make a Bond Loan
shall be subject to the satisfaction of
the following conditions precedent:

(a) Evidence satisfactory to the
Qualified Issuer that the Eligible CDFI
will comply with the terms and condi-
tions of the Bond Loan documents, in-
cluding repayment of the Bond Loan;

(b) Evidence satisfactory to the
Qualified Issuer, the Guarantor, and
the CDFI Fund that the Eligible CDFI
has the authority to enter into the
Bond Loan, has secured the Credit En-
hancement, if any, demonstrated a rea-
sonable prospect of repayment of the
Bond Loan, and pledged the collateral
(including executed security docu-
ments, UCC-1 financing statements or
mortgages, as applicable);

(c) A Guarantee Application that has
been approved by the Guarantor;

(d) A satisfactory credit review by
the CDFI Fund and in compliance with

§1808.307

the Bond Loan Requirements, includ-
ing submission of complete and accu-
rate Guarantee Application materials,
submitted in a timely manner, dem-
onstrating the Eligible CDFI’s ability
to repay the Bond Loan;

(e) Opinions of legal counsel to the
Qualified Issuer and the Eligible CDFI;
(f) Executed Bond Loan documents;

(g) Organizational documents of the
Eligible CDFT;

(h) Certifications by the Qualified
Issuer and Eligible CDFIs that Bond
Proceeds and Bond Loan proceeds will
not be used for lobbying by recipients
of Federal loans or guarantees;

(1) A statement that no default, event
of default, or due and unsatisfied liabil-
ity has occurred and is continuing with
respect to any obligations of the Quali-
fied Issuer and each Eligible CDFI to
the CDFI Fund, the Guarantor, the
Bond Purchaser, the U.S. Internal Rev-
enue Service, or any other agency, au-
thority or instrumentality of the Fed-
eral Government; and

(j) Any other conditions precedent
set forth in the Bond Loan documents,
including documentation that any
credit enhancements have been secured
by the Eligible CDFI.

§1808.307 Secondary Loan Eligible
Purposes; Terms and conditions.

(a) Eligible Purposes. Eligible CDFIs
must make Secondary Loans for Eligi-
ble Purposes. Secondary Loan proceeds
may not be used to capitalize loan loss
reserves.

(b) Making Secondary Loans. (1) If the
Eligible CDFI uses Bond Loan proceeds
to make Secondary Loans, the Eligible
CDFI must execute Secondary Loan
documents (in the form of promissory
notes) with Secondary Borrowers as
follows:

(i) Not later than 12 months after the
Bond Issue Date, Secondary Loan docu-
ments representing at least 50 percent
of the Eligible CDFIs’ Bond Loan pro-
ceeds allocated for Secondary Loans;
and

(ii) Not later than 24 months after
the Bond Issue Date, Secondary Loan
documents representing 100 percent of
the Eligible CDFIs’ Bond Loan pro-
ceeds allocated for Secondary Loans
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(excluding any amounts used for pay-
ment of Bond Issuance Fees pursuant
to section 1808.304(b)).

(2) In the event that the Eligible
CDFI does not comply with the fore-
going requirements of paragraphs
(b)(1)(A) and (ii) of this section, the
available Bond Loan proceeds at the
end of the applicable period shall be re-
duced by an amount equal to the dif-
ference between the amount required
by paragraphs (b)(1)(i) and (ii) minus
the amount previously committed to
the Secondary Loans in the applicable
period. Consistent with the cor-
responding Bond Loan, the Secondary
Loans shall be drawn down by the Sec-
ondary Borrowers upon demonstration
of an Eligible Purpose.

(c) Secondary Loan interest rate. The
rate of interest with respect to each
Secondary Loan shall be determined by
each Eligible CDFI in accordance with
the following limitations:

(1) With respect to each Secondary
Loan, the Eligible CDFI will be re-
quired to propose to the CDFI Fund:

(i) A minimum and maximum spread
over the corresponding Bond Loan Rate
which will represent the standard min-
imum and maximum interest rate
(Minimum Secondary Loan Rate and
Maximum Secondary Loan Rate, re-
spectively); and

(ii) A maximum spread over the Max-
imum Secondary Loan Rate in event of
a Secondary Loan default (Maximum
Secondary Loan Default Spread).

(2) The CDFI Fund reserves the right
to evaluate, approve, modify, or dis-
approve the proposed Minimum Sec-
ondary Loan Rate, Maximum Sec-
ondary Loan Rate, and Maximum Sec-
ondary Loan Default Spread before ap-
proving any Guarantee Application.

(d) Secondary Loan default rate. The
Eligible CDFI may charge a default
rate on the Secondary Loan so long as
such rate does not exceed the Max-
imum Secondary Rate, plus the Max-
imum Secondary Loan Default Spread.

(e) Secondary Loan maturity. The ma-
turity date with respect to the Sec-
ondary Loan shall be in accordance
with the requirements of the applicable
Secondary Loan Requirements. The
maturity date of Secondary Loans may
be earlier than, but may not be later
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than, the maturity date of the cor-
responding Bond.

(f) Secondary Loan collateral. (1) The
Secondary Loan shall be payable from
amounts made available pursuant to
the Secondary Loan documents, and se-
cured by:

(i) A first lien of the Eligible CDFI on
pledged collateral in an amount that is
consistent with the loan-to-value ratio
requirements set forth in the Sec-
ondary Loan Requirements; or

(ii) A Principal Loss Collateral Pro-
vision for the benefit of the Master
Servicer/Trustee, in accordance with
the Bond Loan Requirements and the
Secondary Loan Requirements, as ap-
plicable.

(2) Qualified Secondary Loan Receiv-
ables may be used as collateral; pro-
vided however, that such collateral is
secured by a first lien on the Sec-
ondary Loan collateral in accordance
with the Bond Loan Requirements and
the Secondary Loan Requirements, as
applicable.

(3) A parity first lien on pledged col-
lateral may be accepted, in the sole
discretion of the CDFI Fund.

(g) Commitments for Secondary Loans.
Each proposed Secondary Loan shall be
approved by the credit committee of
the Eligible CDFI or its equivalent, in
accordance with the applicable Sec-
ondary Loan Requirements and the Eli-
gible CDFI’s own underwriting require-
ments.

(h) Disbursement of Secondary Loan
proceeds. (1) Consistent with the cor-
responding Bond Loan, Secondary
Loans shall be draw-down loans. Dis-
bursements of Secondary Loan pro-
ceeds to the Secondary Borrower shall
be made pursuant to a requisition proc-
ess established by the Qualified Issuer
and the CDFI Fund and shall mirror
the requirements for the disbursement
of Bond Proceeds.

(2) Bach requisition shall be accom-
panied by invoices and certifications
by the Secondary Borrower as to ex-
penditure of proceeds for Eligible Pur-
poses. The Eligible CDFI must also at-
test that the Secondary Loan conforms
to the requirements set forth in the ap-
plicable Secondary Loan Require-
ments. In the case of Refinancings, the
Eligible CDFI must also attest that the
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original loan was used for an Eligible
Purpose.

(3) Secondary Loan proceeds shall be
disbursed in accordance with the appli-
cable Secondary Loan Requirements
which shall set forth, among other re-
quirements, that Secondary Loan dis-
bursements shall be made in accord-
ance with commercially reasonable
standards and timeframes for disburse-
ment based on the nature of the Eligi-
ble Purposes. The Secondary Loan Re-
quirements shall also specify what con-
stitutes a commercially reasonable
timeframe for disbursement in connec-
tion with specific types of Eligible Pur-
poses. Notwithstanding the foregoing,
each Eligible CDFI shall propose a
timeframe for disbursement in connec-
tion with each Secondary Loan, which
timeframe shall be subject to the re-
quirements set forth in the Secondary
Loan Requirements.

(1) Amortization of Secondary Loans.
Secondary Loans shall amortize as de-
termined by the Eligible CDFI; pro-
vided that Secondary Loan amortiza-
tion installments shall conform to the
requirements of the applicable Sec-
ondary Loan Requirements.

(j) Prepayment of Secondary Loans.
Secondary Loans shall be subject to
prepayment as determined by the Eli-
gible CDFI; provided that the Sec-
ondary Loan documents may provide
for modification of Secondary Loan
terms (so long as such modification
does not affect the corresponding Bond
or Bond Loan) and shall provide for
mandatory prepayment of the Sec-
ondary Loan from liquidation of collat-
eral upon the exercise of default rem-
edies by the Eligible CDFI, the Quali-
fied Issuer or the Guarantor as re-
quired by the Bond, the Bond Loan doc-
uments, or the Agreement to Guar-
antee, as applicable.

(k) Repayment of Secondary Loans. As
Secondary Loans are repaid, the Eligi-
ble CDFI may, through the Relending
Fund, Refinance and substitute as col-
lateral for the Bond Loan other loan(s)
for Eligible Purposes that meet the re-
quired Secondary Loan Requirements,
provided that the Eligible CDFI makes
Bond Loan payments as required. If the
outstanding principal balance of the
Bond Loan exceeds the outstanding
principal balance of the Bond Loan in

§1808.308

use for the Eligible Purposes, the Eligi-
ble CDFI shall repay the difference,
which shall be deposited in the Re-
lending Account, and credited to the
corresponding Relending Subaccount.

§1808.308 Relending Fund; Relending
Account.

(a) General. As Bond Loans are re-
paid, such amounts in excess of those
required for debt service payments on
the Bonds may be held in the Re-
lending Account and used for addi-
tional Secondary Loans, to the extent
authorized in this section.

(b) Application of funds to Secondary
Loans. Amounts on deposit in the Re-
lending Account shall be applied by the
Eligible CDFI to make additional Sec-
ondary Loans, the term of which shall
not exceed the maturity of the Bond.

(c) Requirements of Secondary Loans
from Relending Account. Secondary
Loans made from the Relending Ac-
count shall meet all the requirements
of the Secondary Loan Requirements,
and conform to the following addi-
tional conditions:

(1) The Qualified Issuer has received
and approved a Bond Loan commit-
ment request submitted by the Eligible
CDFI;

(2) No material event has occurred
and is continuing or is threatened at
the Eligible CDFI level or Qualified
Issuer level that adversely affects the
Eligible CDFI, the Bond or the Bond
Loan;

(3) No Eligible CDFI event of default
has occurred and is continuing with re-
spect to the Bond Loan;

(4) No Qualified Issuer event of de-
fault has occurred and is continuing
with respect to the Bond;

(5) There exists no unreplenished
draw on the Risk-Share Pool Fund by
the Eligible CDFI;

(6) The maturity of Secondary Loans
made from the Relending Fund shall
not extend beyond the maturity date of
the corresponding Bond; and

(7) Any other conditions set forth in
this interim rule, the applicable Notice
of Guarantee Availability, the Sec-
ondary Loan Requirements or the Bond
Loan documents.

827



§1808.309

(d) Relending Subaccounts. The bal-
ance of each subaccount of the Re-
lending Fund (each a Relending Sub-
account) shall not equal more than 10
percent of the principal amount out-
standing of the Bond Loan, minus the
prorata share of the Risk-Share Pool,
as of the Calculation Date (the Re-
lending Subaccount Maximum).

(e) Notification Date. For purposes of
this section, Notification Date means
the date on which the Master Servicer/
Trustee notifies the Eligible CDFI that
the balance in the applicable Relending
Subaccount exceeds the applicable Re-
lending Subaccount Maximum. Cal-
culation Date means, following the No-
tification Date, the earlier of:

(1) The date on which the balance in
such Relending Subaccount becomes
less than or equal to the applicable Re-
lending Subaccount Maximum, or

(2) Six months following the Notifi-
cation Date.

(f) Mandatory redemption. Any
amounts retained in the Relending
Subaccount that exceeds the Relending
Subaccount Maximum by $100,000 or
more as of the applicable Calculation
Date shall be transferred to the Re-
demption Account of the Debt Service
Fund (as defined in §1808.606(f)) to ef-
fectuate a mandatory redemption of
the corresponding Bond in accordance
with the terms of the Bond Trust In-
denture. The determination of the ac-
tual amount on deposit on any Calcula-
tion Date shall exclude amounts then
obligated pursuant to any executed
promissory notes, whether then dis-
bursed or undisbursed.

§1808.309 Restrictions on uses of Bond
Proceeds and Bond Loan proceeds.

Pursuant to 12 U.S.C. 47123a(c)(b),
Bond Loan proceeds shall not be used
for:

(a) Political activities;

(b) Lobbying, whether directly or
through other parties;

(c) Outreach;

(d) Counseling services;

(e) Travel expenses;

(f) For the salaries or administrative
costs of the Qualified Issuer or any re-
cipients of Bond Proceeds, other than
those costs covered by Bond Issuance
Fees;

(g) To fund the Risk-Share Pool;
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(h) To pay fees other than Bond
Issuance Fees; or

(i) Any other use as may be specified
in the applicable Notice of Guarantee
Availability.

Subpart D—Applications for
Guarantee and Qualified Issuer

§1808.400 Notice of Guarantee Avail-
ability.

Interested parties will be invited to
submit Qualified Issuer Applications
and Guarantee Applications in accord-
ance with this interim rule and the ap-
plicable Notice of Guarantee Avail-
ability. The NOGA will set forth appli-
cation and eligibility requirements for
an entity that wishes to be designated
as a Qualified Issuer (including, in the
CDFI Fund’s sole discretion, the Des-
ignated Bonding Authority) and a
Qualified Issuer that wishes to be ap-
proved to receive a Guarantee. The
NOGA may also contain eligibility re-
quirements, application procedures,
and additional terms and conditions for
entities wishing to serve as Servicers,
Program Administrators, and other
roles as may be determined by the
CDFI Fund. The NOGA will advise in-
terested parties on how to apply and
will establish criteria, deadlines, and
other Qualified Issuer and Guarantee
Application requirements, including
specifying any additional terms and
conditions, limitations, special rules,
procedures, and restrictions for a given
application period.

§1808.401 Application requirements.

(a) Qualified Issuer Application. A
Qualified Issuer applicant shall provide
all required information in its Quali-
fied Issuer Application to establish
that it meets all criteria for designa-
tion as a Qualified Issuer and can carry
out all Qualified Issuer responsibilities
and requirements including, but not
limited to, information that dem-
onstrates that the applicant has the
appropriate expertise, capacity, and ex-
perience and is qualified to make, ad-
minister and service Bond Loans for
Eligible Purposes. After receipt of a
Qualified Issuer Application, the CDFI
Fund may request additional informa-
tion and clarifying or technical infor-
mation on the materials submitted as
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part of the Qualified Issuer Applica-
tion. The CDFI Fund will provide the
template for the Qualified Issuer Appli-
cation.

(b) Guarantee Application. (1) A Quali-
fied Issuer shall provide all required in-
formation in its Guarantee Application
to establish that it meets all criteria
set forth in this interim rule to receive
a Guarantee and can carry out all
Guarantee requirements including, but
not limited to, information that dem-
onstrates that the Qualified Issuer has
the appropriate expertise, capacity,
and experience and is qualified to
make, administer and service Bond
Loans for Eligible Purposes. The Guar-
antee Application shall include a Cap-
ital Distribution Plan and a Secondary
Capital Distribution Plan for each po-
tential Eligible CDFI, as well as any
other requirements set forth in the ap-
plicable Notice of Guarantee Avail-
ability or as may be required by the
CDFI Fund in its sole discretion for the
evaluation and selection of Guarantee
applicants. After receipt of a Guar-
antee Application, the CDFI Fund may
request additional information and
clarifying or technical information on
the materials submitted as part of the
Guarantee Application. The CDFI Fund
will provide the template for the Guar-
antee Application.

(2) The Capital Distribution Plan
shall include, but not be limited to, the
following information:

(i) Statement of Proposed Sources
and Uses of Funds;

(ii) For the Qualified Issuer and each
Certified CDFI seeking a Bond Loan,
an organizational capacity statement,
a plan that describes how the proposed
Bond Loan will meet Eligible Purposes,
and a description of Credit Enhance-
ment, if any;

(iii) A Secondary Capital Distribu-
tion Plan, if applicable; and

(iv) Assurances and certifications
that not less than 100 percent of the
principal amount of Bonds will be used
to make Bond Loans for Eligible Pur-
poses beginning on the Bond Issue
Date, and that Secondary Loans shall
be made as set forth in subsection
1808.307(b).

§1808.500

Subpart E—Evaluation and
Selection

§1808.500 Evaluation of
Issuer Applications.

Qualified

(a) General. Each Qualified Issuer Ap-
plication will be evaluated by the CDFI
Fund and, if acceptable, the applicant
will be designated as a Qualified Issuer,
at the sole discretion of the CDFI
Fund. The Qualified Issuer Application
review and evaluation process will be
based on established standard oper-
ating procedures, which may include
interviews of applicants and/or site vis-
its to applicants conducted by the
CDFI Fund. Through the application
review process, the CDFI Fund will
evaluate Qualified Issuer applicants on
a merit basis and in a fair and con-
sistent manner. Each Qualified Issuer
applicant will be reviewed on its abil-
ity to successfully implement the ac-
tivities proposed in its Qualified Issuer
Application and carry out the respon-
sibilities of a Qualified Issuer over the
life of the Bond. The CDFI Fund will
periodically reevaluate the Qualified
Issuer over the life of the Bond to en-
sure it meets the performance stand-
ards over the life of the facilities.

(b) Eligibility and completeness. A
Qualified Issuer applicant will not be
eligible to be designated as a Qualified
Issuer if it fails to meet the eligibility
requirements described in §1808.200 of
this part and the applicable NOGA, or
if it has not submitted complete and
timely Qualified Issuer Application
materials. The CDFI Fund reserves the
right to request additional information
from the Qualified Issuer applicant, as
the CDFI Fund deems appropriate.

(c) Substantive review. When evalu-
ating Qualified Issuer Applications and
selecting applicants to be designated as
Qualified Issuers, the CDFI Fund will
apply the criteria set forth in the Act
at 12 U.S.C. 4713a(a)(8), this interim
rule, and the applicable NOGA includ-
ing, but not limited to, the following
evaluation factors:

(1) The extent to which the Qualified
Issuer Application demonstrates that
the applicant possesses the appropriate
expertise, capacity and experience, or
other qualifications to manage the
Bond Issue on the terms and conditions
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set forth in this interim rule and the
applicable NOGA;

(2) The expertise and experience of
its Program Administrator and
Servicers;

(3) The Qualified Issuer applicant’s
demonstrated performance of finan-
cially sound business practices relative
to the industry norm for bond issuers,
as evidenced by reports of Appropriate
Federal Banking Agencies, Appropriate
State Agencies, and/or auditors;

(4) Information that demonstrates
the applicant, its Program Adminis-
trator and Servicers have the appro-
priate expertise, capacity, and experi-
ence or otherwise be qualified to origi-
nate, underwrite, service and monitor
loan portfolios that serve Eligible Pur-
poses and are targeted toward Low-In-
come and Underserved Rural Areas;
and

(5) Such other criteria that the CDFI
Fund deems appropriate for purposes of
evaluating the merits of a Qualified
Issuer Application.

§1808.501 Evaluation of Guarantee Ap-
plications.

(a) General. After being designated as
a Qualified Issuer, the Qualified Issuer
may submit a Guarantee Application,
seeking authority to issue Bonds and
receive a Guarantee on the proposed
Bond Issue. A successful Guarantee Ap-
plication must:

(1) Demonstrate that the Qualified
Issuer and the proposed Eligible CDFIs
have a feasible plan to successfully
repay the Bond (including principal, in-
terest, and call premium) and Bond
Loans according to their respective
terms, to the satisfaction of the CDFI
Fund; and

(2) Meet any other requirements
deemed appropriate by the CDFI Fund
and the Guarantor.

(b) Eligibility and completeness. A
Qualified Issuer will not be eligible to
receive a Guarantee if it fails to meet
the eligibility requirements set forth
in §1808.200 of this part and the applica-
ble NOGA, or if it has not submitted
complete and timely Guarantee Appli-
cation materials. The CDFI Fund re-
serves the right to request additional
information from the Qualified Issuer,
or to reject a Guarantee Application as
the CDFI Fund may deem appropriate.
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(c) Substantive review. In evaluating
Guarantee Applications and selecting a
Qualified Issuer to receive a Guarantee,
the CDFI Fund and the Guarantor will
apply the criteria set forth in this in-
terim rule and the applicable NOGA in-
cluding, but not limited to, the fol-
lowing evaluation factors:

(1) The extent to which the Guar-
antee Application proposes strategies
that demonstrate the Qualified Issuer’s
ability to implement the Capital Dis-
tribution Plan;

(2) The adequacy of proposed risk
mitigation provisions designed to pro-
tect the financial interests of the Fed-
eral Government based on information
that includes, but is not limited to: the
amount and quality of any Credit En-
hancements; the amount and quality of
any other financial resources to be
pledged or risk mitigation to be pro-
vided by an Affiliate to the Eligible
CDFI1 through its management struc-
ture, that will assume limited obliga-
tion for the Bond Loan and enhance
the Eligible CDFI’s creditworthiness
and its ability to repay the Bond Loan;
and the provision for an orderly retire-
ment of principal;

(3) The extent to which the Guar-
antee Application demonstrates that
the Qualified Issuer possesses the ap-
propriate expertise, capacity and expe-
rience, or other qualifications to man-
age the Bond Issue on the terms and
conditions set forth in this interim
rule and the applicable NOGA;

(4) The Qualified Issuer’s dem-
onstrated performance of financially
sound business practices relative to the
industry norm for bond issuers, as evi-
denced by financial audits and reports
of Appropriate Federal Banking Agen-
cies, Appropriate State Agencies, inde-
pendent regulators, or auditors;

(5) Information that demonstrates
that the Qualified Issuer has the appro-
priate expertise, capacity, and experi-
ence or is otherwise qualified to make,
service and monitor Bond Loans;

(6) The extent to which the proposed
Bond Loans are likely to serve Low-In-
come Areas or Underserved Rural
Areas; and

(7) Such other criteria that the CDFI
Fund and the Guarantor deem appro-
priate for purposes of evaluating the
merits of a Guarantee Application.
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§1808.502 Evaluation of Designated
Bonding Authority Applications.

In addition to the evaluation criteria
for Qualified Issuers set forth above,
DBA applicants must demonstrate the
existence of resources to perform func-
tions of the DBA as set forth in section
1808.201 and meet any other criteria set
forth in the applicable NOGA and that
may be required by the CDFI Fund.

§1808.503 Consultation with Appro-
priate Regulatory Agencies.

In the case of any CDFI Bond Guar-
antee Program applicant that is a Fed-
erally regulated financial institution
(or an Affiliate thereof), the CDFI
Fund may consult with the Appro-
priate Federal Banking Agency or Ap-
propriate State Agency prior to desig-
nating the applicant as a Qualified
Issuer, Servicer, Master Servicer/Trust-
ee, Program Administrator or other
role, making a final Guarantee com-
mitment, issuing a Guarantee, and/or
entering into an Agreement to Guar-
antee. The CDFI Fund also reserves the
right, in its sole discretion, to consult
with the Appropriate Federal Banking
Agency and Appropriate State Agency
with respect to any Eligible CDFI that
is proposed to receive a Bond Loan or
any Secondary Borrower that is pro-
posed to receive a Secondary Loan.

§1808.504 Selection of Qualified
Issuers; Approval for Guarantee.

(a) General. Designation of an appli-
cant as a Qualified Issuer shall be
based on the foregoing evaluation cri-
teria and processes, and any other re-
quirements or processes that may be
set forth in the applicable NOGA. An
applicant may simultaneously apply
for Qualified Issuer designation and a
Guarantee; however, the entity must
be designated as a Qualified Issuer be-
fore being selected to receive a Guar-
antee.

(b) The Guarantor will determine
whether a Qualified Issuer will be au-
thorized to issue Bonds and receive a
Guarantee based on the foregoing eval-
uation criteria and processes, and any
other requirements or processes set
forth in the applicable NOGA.

(1) Not later than 30 days after re-
ceipt of a complete Guarantee Applica-
tion (or 30 days after designation as a

§1808.600

Qualified Issuer, if submitting simulta-
neous applications) by a Qualified
Issuer, the CDFI Fund shall provide an
internal Department Opinion regarding
compliance by the Qualified Issuer
with the requirements of the CDFI
Bond Guarantee Program.

(2) The Guarantor shall approve or
deny a Guarantee Application no later
than 90 days after receipt of a complete
Guarantee Application, and all other
required information by the CDFI Fund
or the Guarantor with respect to a re-
quest for such Guarantee.

(¢c) The Guarantor may limit the
number of Guarantees made per year or
Guarantee Applications accepted to en-
sure that a sufficient examination of
Guarantee Applications is conducted.

(d) The CDFI Fund shall notify the
Qualified Issuer in writing of the Guar-
antor’s approval or disapproval of a
Guarantee Application.

(e) The Guarantor reserves the sole
discretion to approve a Guarantee Ap-
plication for a Guarantee amount that
is less than that which is requested.

(f) In the event that there are mate-
rial changes after submission of a
Guarantee Application (including, but
not limited to, a revision of the Capital
Distribution Plan or a change in the
Certified CDFIs that are proposed for
receiving Bond Lioans) prior to or after
the designation as a Qualified Issuer or
approval of a Guarantee Application or
Guarantee, the Qualified Issuer or
Guarantee applicant must notify the
CDFI Fund of such material changes
information in a timely and complete
manner. The Guarantor will evaluate
such material changes, along with the
Guarantee Application, to approve or
deny the Guarantee Application and/or
determine whether to modify the terms
and conditions of the Guarantee.

Subpart F—Terms and Conditions
of Guarantee

§1808.600 Full faith and credit and in-
contestability of Guarantee.

The full faith and credit of the Fed-
eral Government is pledged to the pay-
ment of all Bonds issued as part of a
Bond Issue with respect to Verifiable
Losses of Principal, Interest, and Call
Premium. An executed Guarantee shall
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be conclusive evidence that: the Guar-
antee has been properly authorized; the
underlying Bond qualified for such
Guarantee; and, but for fraud or mate-
rial misrepresentation, such Guarantee
will be presumed to be legally valid,
binding, and enforceable.

§1808.601 Assignment and transfer of
Guarantee.

The Guarantee shall be fully assign-
able and transferrable to the capital
markets, on terms and conditions that
are consistent with comparable bonds
guaranteed by the Federal Government
and satisfactory to the Guarantor and
the CDFI Fund.

§1808.602 Offer of Guarantee.

Upon approval of the Guarantee Ap-
plication, the Qualified Issuer will re-
ceive from the Guarantor an offer of
Guarantee that will set forth certain
required terms and conditions to be
fulfilled prior to issuance of the Guar-
antee.

§1808.603 Issuance of Guarantee.

(a) Conditions precedent. The commit-
ment of the Guarantor to issue a Guar-
antee shall be subject to conditions
precedent that are usual and cus-
tomary for financings of this type or
otherwise deemed appropriate by the
Guarantor including, but not limited
to, the following:

(1) The conditions precedent to the
Bond Issue and the making of the Bond
Loan have been satisfied, including a
credit review that indicates a reason-
able prospect of repayment as dem-
onstrated by the CDFI Fund’s analysis
of the cash flow and collateral provi-
sions of the Eligible CDFI;

(2) The Qualified Issuer shall have
submitted to the CDFI Fund a com-
plete Guarantee Application, con-
taining all required information relat-
ing to the Bond and the Bond Loan, as
required by the Guarantor;

(3) There have been no material
changes to the Bond and Bond Loan
documents from the forms thereof ap-
proved by the Guarantor and the CDFI
Fund;

(4) The Bond Purchaser and the
Qualified Issuer shall have executed a
Bond Purchase Agreement; and
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(5) Such additional information or
documents as may be required by the
CDFI Fund, the Guarantor, or the Bond
Purchaser.

(b) Rescission of approval. The Guar-
antor, in its sole discretion, may re-
scind its approval of a Guarantee Ap-
plication if:

(1) The Guarantor or the CDFI Fund
determines that the Qualified Issuer
cannot, or is unwilling to, provide ade-
quate documentation and proof of com-
pliance with paragraph (a) of this sec-
tion within the time provided for in the
offer of Guarantee, or

(2) The Guarantor or the CDFI Fund
determines, in its sole discretion, that
the Qualified Issuer no longer meets
applicable CDFI Bond Guarantee Pro-
gram criteria and requirements.

§1808.604 Agreement to Guarantee.

(a) General. The Qualified Issuer must
enter into an Agreement to Guarantee
that sets forth the terms and condi-
tions on which the Guarantor will pro-
vide the Guarantee of the Bonds issued
as part of a Bond Issue.

(b) Terms and conditions. The terms
and conditions of the Agreement to
Guarantee may include, but are not
limited to, the following:

(1) The form and amount of Guar-
antee;

(2) Any prohibited amendments of
Bond Documents or limitations on
transfer of the Guarantee;

(3) Terms and conditions of the Risk-
Share Pool and any Credit Enhance-
ment that may be required by the
CDFI Fund and the Guarantor;

(4) Provisions regarding the Agency
Administrative Fee;

(5) Representations and warranties of
the Qualified Issuer;

(6) Pledged security;

(7) Financial covenants;

(8) Events of default and remedies;

(9) Assignment of Bond Loans to the
Guarantor;

(10) Guarantor payment does not dis-
charge Qualified Issuer; subrogation;

(11) Undertakings for the benefit of
the Bondholder including: notices, reg-
istration, prohibited amendments, pro-
hibited transfers, and indemnification;

(12) Governing law;

(13) Terms and conditions of Bond
Loans;
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(14) Prohibition against subordina-
tion; and

(15) Such other matters as the Guar-
antor or the CDFI Fund may deem nec-
essary or appropriate.

(c) Access to funds. In the event that
the Qualified Issuer does not execute
Bond Loan agreements for 100 percent
of the Bond principal on the Bond Issue
Date, the Qualified Issuer will have no
further access to the amount of funds
for which Bond Loan agreements were
not executed.

§1808.605 Agency Administrative Fee.

The Qualified Issuer shall pay the
CDFI Fund annually a fee equal to 10
basis points (0.1 percent) of the amount
of the unpaid principal of the Bond(s).
The initial Agency Administrative Fee
must be paid in full as a condition to
closing any Agreement to Guarantee,
no later than the effective date of the
Agreement to Guarantee.

§1808.606 Program Administrator;
Servicer; Master Servicer/Trustee.

(a) General. Bond Loans shall be over-
seen by qualified Program Administra-
tors, Servicers, and a Master Servicer/
Trustee. For purposes of maximizing
efficiencies and minimizing costs, Pro-
gram Administrator and Servicer du-
ties may be consolidated and per-
formed by Qualified Issuers.

(b) Program Administrator— (1) Duties.
The duties of a Program Adminis-
trator, which may be performed by the
Qualified Issuer, shall include, but not
be limited to:

(i) Approving and qualifying Eligible
CDFI applications for participation in
the Guarantee Application;

(ii) Bond and Bond Loan packaging;

(iii) Reviewing and approving Sec-
ondary Loan commitments from Eligi-
ble CDFIs for funds from the Bond-
holder or the Relending Account based
on the Secondary Loan Requirements;

(iv) Compliance monitoring of Bond
Loans and Secondary Loans;

(v) Preparing and submitting reports
required by this interim rule; and

(vi) All other duties and related serv-
ices that are customarily expected of a
Program Administrator, and as may be
required by the CDFI Fund or the
Guarantor.
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(2) Selection. There shall be one Pro-
gram Administrator for each Bond
Issue. The Qualified Issuer applicant
shall provide, in its Qualified Issuer
Application, information on its pro-
posed Program Administrator that
demonstrates the appropriate exper-
tise, capacity and experience, as well
as any additional information that
may be required to meet the criteria
set forth in the applicable Notice of
Guarantee Availability, including, but
not limited to, information on the enti-
ty’s management and organization,
loan administration, and financial ca-
pability.

(38) Fees and expenses. The Program
Administrator’s administrative fees
and expenses shall be paid by the Eligi-
ble CDFI in accordance with applicable
financing documents.

(c) Servicer— (1) Duties. The duties of
a Servicer, which may be performed by
the Qualified Issuer, shall include, but
not be limited to:

(i) Billing and collecting Bond Loan
payments from Eligible CDFIs;

(ii) Initiating collection activities on
past-due Bond Loans;

(iii) Transferring Bond Loan pay-
ments to the respective funds and ac-
counts managed by the Master
Servicer/Trustee;

(iv) Bond Loan administration and
servicing;

(v) Systematic and timely reporting
of Bond Loan performance through re-
mittance and servicing reports, and
providing such reports as may be re-
quired by this interim rule;

(vi) Proper measurement of annual
outstanding Bond Loan requirements;
and

(vii) All other duties and related
services that are customarily expected
of Servicers, and as may be required by
the CDFI Fund or the Guarantor.

(2) Selection. There shall be one
Servicer for each Bond Issue. Each
Qualified Issuer applicant shall pro-
vide, in its Qualified Issuer Applica-
tion, information on its proposed
Servicer that demonstrates the appro-
priate expertise, capacity and experi-
ence, as well as any additional infor-
mation that as may be required to
meet the criteria set forth in the appli-
cable Notice of Guarantee Availability
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including, but not limited to, informa-
tion on the entity’s management and
organization, loan servicing, and finan-
cial capability.

(3) Fees and expenses. The Servicer’s
administrative fees and expenses for
each Bond Issue shall be paid by the as-
sociated Eligible CDFIs in accordance
with applicable financing documents.

(d) Special Servicer— (1) Duties. The
duties of the Special Servicer shall be
performed by the Master Servicer/
Trustee and shall include, but not be
limited to:

(i) Negotiating the restructuring of
Bond Loans that are in or about to
enter into an event of Default;

(ii) Initiating foreclosure action and
appointing a receiver; and

(iii) Enforcing deficiency judgments.

(2) Ewvaluation.The Master Servicer/
Trustee applicant shall provide, in its
Master Servicer/Trustee application,
information on its proposed Special
Servicer capabilities and experience.
These capabilities may be performed
by the Master Servicer/Trustee or an
entity designated by the Master
Servicer/Trustee. The CDFI Fund shall
evaluate the Master Servicer/Trustee
applicant’s or its designee’s ability to
perform the duties of Special Servicer
based on the capacity and experience in
the following areas:

(i) Restructuring, recovery, and fore-
closure of loans that are similar to
Bond Loans;

(ii) Financial strength and capacity;

(iii) Managing regional or national
intake, processing, or servicing oper-
ational systems and infrastructure of
loans that are similar to Bond Loans;

(iv) Managing regional or national
originator communication systems and
infrastructure;

(v) Developing and implementing
training and other risk management
strategies on a regional or national
basis;

(vi) Compliance monitoring and re-
porting; and

(vii) Such other criteria that may be
required by the CDFI Fund.

(3) Fees and expenses. The Bond Trust
Indenture will outline the Special
Servicer’s administrative fees and ex-
penses; these fees shall be paid by the
Eligible CDFI in accordance with the
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Bond Trust Indenture and related docu-
ments.

(e) Master Servicer/Trustee— (1) Duties.
The duties of the Master Servicer/
Trustee shall include, but not be lim-
ited to:

(i) The fiduciary power to enforce the
terms of Bonds and the Bond Loans
pursuant to the Bond Trust Indenture;

(ii) Establishing and managing the
funds and accounts set forth in this in-
terim rule;

(iii) Providing such reports as re-
quired;

(iv) Overseeing the activities of
Servicers and managing loan adminis-
tration;

(v) Servicing and monitoring of Bond
Issues with respect to repayment obli-
gations to the Bondholder and the
terms of the Agreement to Guarantee;

(vi) Tracking the movement of funds
between the accounts of the Master
Servicer/Trustee and all Servicers;

(vii) Ensuring orderly receipt of the
monthly remittance and servicing re-
ports of the Servicers;

(viii) Monitoring collection and fore-
closure actions;

(ix) Aggregating the reporting and
distribution of funds to the Qualified
Issuer, CDFI Fund, and the Bond-
holder, as necessary;

(X) Removing and
Servicers, as necessary;

(xi) Performing systematic and time-
ly reporting of Bond Loan performance
compiled from Servicers’ reports, and
providing such reports as required in
this interim rule;

(xii) Ensuring proper distribution of
funds to Eligible CDFIs, servicing the
Bonds, and repayment to the Bond-
holder; and

(xiii) All other duties and related
services that are customarily expected
of a Master Servicer/Trustee, and as
may be required by the CDFI Fund.

(2) Selection. There shall be one Mas-
ter Servicer/Trustee for the CDFI Bond
Guarantee Program. The CDFI Fund
shall solicit applications and make a
selection of a Master Servicer/Trustee
based on the capacity and experience of
the applicant in the areas set forth in
paragraph (a)(1) of this section and in
the following paragraphs (a)(2)()
through (vi):

replacing
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(i) Administration, servicing, and
monitoring of loans that are similar to
Bond Loans;

(ii) Financial strength and capacity;

(ii) Managing regional or national in-
take, processing, or servicing oper-
ational systems and infrastructure of
loans that are similar to Bond Loans;

(iii) Managing regional or national
originator communication systems and
infrastructure;

(iv) Developing and implementing
training and other risk management
strategies on a regional or national
basis;

(v) Compliance monitoring and re-
porting; and

(vi) Such other criteria that may be
required by the CDFI Fund.

(38) Fees and expenses. The Master
Servicer/Trustee’s administrative fees
and expenses shall be paid by the Eligi-
ble CDFI in accordance with the Bond
Trust Indenture and related docu-
ments.

(f) Funds and accounts. The following
funds shall be established by the Mas-
ter Servicer/Trustee at the time of exe-
cution of the Bond Trust Indenture, on
behalf of the Qualified Issuer and for
the benefit of the Bondholder. On the
Bond Issue Date, separate accounts
shall be established therein for each
Bond and, furthermore, within each ac-
count there shall be established a sub-
account for each Bond Loan on the
date of the closing of each Bond Loan:

(1) The Project Fund, and therein a
Project Account for each Bond: All dis-
bursements of Bond Proceeds from the
Bondholder pursuant to the requisition
processes shall be deposited in the ap-
plicable Project Account or Sub-
account, and the Master Servicer/
Trustee shall disburse advances with
respect to the Bond Loan to the Eligi-
ble CDFI therefrom;

(2) The Revenue Fund, and therein a
Revenue Account for each Bond: All
payments of debt service or prepay-
ments on the Bond Loan pursuant to
the Bond Loan documents, other pay-
ments by the Eligible CDFI pursuant
to the Bond Loan documents, and any
investment income derived from the
corresponding accounts or subaccounts
in the Debt Service Fund shall be de-
posited in the accounts and sub-
accounts of the Revenue Fund;
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(3) The Debt Service Fund, and there-
in an Interest Account, a Principal Ac-
count and a Redemption Account for
each Bond: Not later than 30 days prior
to a Bond payment date, the Master
Servicer/Trustee shall make the fol-
lowing transfers from the applicable
account or subaccount of the Revenue
Fund:

(i) All scheduled payments (amortiza-
tion installments or at maturity) of
principal received from the Eligible
CDFI on the Bond Loan shall be trans-
ferred to the Principal Account or Sub-
account;

(ii) All scheduled payments (amorti-
zation installments or at maturity) of
interest received from the Eligible
CDFI on the Bond Loan shall be trans-
ferred to the Interest Account or Sub-
account; and

(iii) All prepayments of principal, in-
terest and premium, if any, received
from the Eligible CDFI on the Bond
Loan shall be transferred to the Re-
demption Account or Subaccount;

(4) The Administrative Fees Fund,
and therein an Administrative Fees Ac-
count for each Bond: All fees necessary
for administering and servicing the
Bond or the Bond Loan (including the
Agency Administrative Fee and Bond
Issuance Fees), payable by the Eligible
CDFI pursuant to the Bond Loan docu-
ments, shall be deposited in the appli-
cable account or subaccount of the Ad-
ministrative Fees Fund and, there-
after, shall be disbursed by the Master
Servicer/Trustee to the subject recipi-
ent in accordance with the terms of
each such payment;

(5) The Risk-Share Pool Fund, and
therein a Risk-Share Pool Account for
each Bond, in accordance with §1808.303
of this part;

(6) The Relending Fund, and therein
a Relending Account for each Bond, in
accordance with §1808.308 of this part;
and

(7) Such other funds and accounts as
may be required by the CDFI Fund and
the Qualified Issuer in connection with
a Bond Issue, Bond or Bond Loan.

(g) Other funds and accounts. The
Master Servicer/Trustee shall be per-
mitted to establish such other funds
and accounts as deemed necessary to
administer the requirements of the
Bond Trust Indenture. Each account
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shall be designated by the name of the
applicable Bond and each subaccount
shall be designated by the name of the
applicable Bond Loan.

(h) No commingling of funds. No com-
mingling of monies shall be permitted
between accounts or subaccounts.

(i) Permitted investments. Monies on
deposit in the Revenue Fund, the Debt
Service Fund, the Risk-Share Pool
Fund, the Relending Fund, if invested,
shall be invested in U.S. Treasury secu-
rities with maturities that do not ex-
ceed the dates on which monies will be
required for anticipated purposes and
may be sold to the extent funds are
needed sooner than anticipated. All in-
terest shall be credited to the relevant
account in the relevant fund.

EDITORIAL NOTE: At 78 FR 8310, Feb. 5, 2013,
part 1808 was added with two paragraphs
(e)(2)(ii) in §1808.606.

§1808.607 Representations and war-
ranties of Qualified Issuer with re-
spect to Guarantee.

The Qualified Issuer shall represent
and warrant to the Guarantor, at the
execution of any Agreement to Guar-
antee to which it is a party and there-
after at the closing of any Bond Loan
and the issuance of any Bond, the fol-
lowing:

(a) The Qualified Issuer is duly orga-
nized, validly existing and in good
standing in its State of organization
with the power and authority to enter
into the agreements and consummate
the transactions thereby contemplated;

(b) The information contained in the
Qualified Issuer Application is true and
correct;

(c) The Bonds, when executed, are
and will be duly authorized, executed,
valid, binding and enforceable obliga-
tions of the Qualified Issuer;

(d) Except as disclosed to the Guar-
antor, no claim or litigation is pending
or threatened which would materially
adversely affect the Qualified Issuer’s
ability to consummate the trans-
actions contemplated by the Agree-
ment to Guarantee, the Bond, or the
Bond Loan;

(e) The consummation of the trans-
actions contemplated by the Agree-
ment to Guarantee, the Bond, and the
Bond Loan will not conflict with or
constitute an event of default under
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any law or agreement to which the
Qualified Issuer is subject;

(f) No authorization, approval or con-
sent of a governmental authority is
necessary on the part of the Qualified
Issuer to consummate the transactions
contemplated by the Bond or the Bond
Loan which has not been obtained;

(g) No funds from any other CDFI
Fund program are being used to pay
principal, interest, fees, administrative
costs, or issuance costs (including Bond
Issuance Fees) related to the CDFI
Bond Guarantee Program, or to fund
the Risk-Share Pool; and

(h) Any other representation or war-
ranty deemed appropriate by the Guar-
antor, the CDFI Fund or the Bond Pur-
chaser.

§1808.608 Representations and war-
ranties of Eligible CDFI with re-
spect to each Bond Loan.

The Eligible CDFI shall represent
and warrant to the Qualified Issuer, at
the execution of each set of Bond Loan
documents and, thereafter, until repay-
ment in full of such Bond Loan, the fol-
lowing:

(a) The performance by the Eligible
CDF1I under the Bond Loan documents
is duly authorized, does not require
consent or approval of any govern-
mental authority not already obtained,
does not constitute a default of any
law or agreement to which the Eligible
CDF1I is subject, will not result in the
imposition of any lien (other than pur-
suant to the Bond Loan), and con-
stitutes a valid, binding and enforce-
able obligation of the Eligible CDFI;

(b) The information provided by the
Eligible CDFI fairly represents the fi-
nancial position (in conformity with
generally accepted accounting prin-
ciples), experience and capacity of the
Eligible CDFI, and there have been no
material adverse changes in the Eligi-
ble CDFI's financial condition since
the date of such financial information;

(c) No claim or litigation is pending
or threatened which would materially
adversely affect the Eligible CDFI’s
ability to consummate the trans-
actions contemplated by the Bond
Loan, or repay the Bond Loan;

(d) No event of default or other mate-
rial event which could become an event
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of default has occurred and is con-
tinuing;

(e) The Eligible CDFI has filed all
Federal, State and local tax returns re-
quired and paid all liabilities in con-
nection therewith;

(f) The Eligible CDFI has good and
marketable title to the collateral;

(g) The Bond Loan will be applied to
Eligible Purposes;

(h) The information provided in the
Guarantee Application is true and ac-
curate;

(i) No default, event of default or due
and unsatisfied liability has occurred
and is continuing with respect to any
obligations of the Eligible CDFI to the
Guarantor, the CDFI Fund, the Bond
Purchaser, the U. S. Internal Revenue
Service, or any other agency, authority
or instrumentality of the Federal Gov-
ernment;

(j) No funds from any other CDFI
Fund program are being used to pay
principal, interest, fees, administrative
costs, or issuance costs (including Bond
Issuance Fees) related to the CDFI
Bond Guarantee Program, or to fund
the Risk-Share Pool; and

(k) Any other representations and
warranties set forth in the Bond Loan
documents.

§1808.609 Representations and war-
ranties of Secondary Borrower.

Each Secondary Borrower shall make
identical representations and warran-
ties as the Eligible CDFI and shall
make specific representations and war-
ranties with respect to the collateral
and the project that is proposed to be
financed by the Secondary Loan, upon
which the Eligible CDFI, the Qualified
Issuer, the Bondholder, the Guarantor,
and the CDFI Fund may rely. These
representation and warranties shall be
to the satisfaction of the Guarantor
and the CDFI Fund.

§1808.610 Covenants of Qualified
Issuer with respect to Guarantee.

The Qualified Issuer shall covenant
in the Agreement to Guarantee that it
will:

(a) Furnish to the CDFI Fund, at the
Qualified Issuer’s expense, all annual
and periodic financial reporting as de-
scribed in §1808.619 of this part;

§1808.611

(b) Maintain books and records re-
lated to each Bond Loan, the collateral
and the project that is to be financed
by Bond Proceeds, and allow inspection
thereof;

(c) Preserve its corporate existence
and Certified CDFI status, if applica-
ble;

(d) Comply with all laws to which it
is subject;

(e) Maintain its solvency;

(f) To the extent it assigns any of its
obligations under the agreement to an
Affiliate, guarantee performance of
such obligations;

(g) Allow audits and investigations
by the CDFI Fund, the Treasury In-
spector General, the Comptroller Gen-
eral, or such other Federal Government
offices as may be designated by the
Guarantor or the CDFI Fund;

(h) Provide such reports as required
in §1808.619 of this part;

(i) Make, execute and deliver such in-
struments as the Guarantor or the
CDFI Fund may reasonably request;

(j) Sign and certify as true and cor-
rect all Bond Documents and Bond
Loan documents;

(k) Not amend or modify any agree-
ment related to the Bond without the
consent of the Bondholder, the Guar-
antor, or the CDFI Fund, as applicable;

(1) Comply with the terms and condi-
tions of the Agreement to Guarantee,
the Bond Trust Indenture, and the
Bond and Bond Loan documents;

(m) Immediately notify the Guar-
antor and the CDFI Fund of any mate-
rial change or event that affects any
representation, warranty or covenant
of the Guarantee, Bond or Bond Loan
documents;

(n) Pay and discharge all Federal,
State and local taxes; andand

(0) Comply with all other covenants
set forth in the Bond Documents and
Bond Loan documents.

§1808.611 Covenants of Eligible CDFI
with respect to Bond and each
Bond Loan.

The Eligible CDFI shall covenant in
the Bond Loan agreement that it will:

(a) Furnish to the Qualified Issuer, at
the Eligible CDFI’s expense, certain
annual and periodic financial and per-
formance reporting;
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(b) Maintain books and records re-
lated to the Bond Loan and Secondary
Loans, the collateral and the project
that is to be financed by Bond Loan
proceeds, and allow inspection thereof;

(c) Preserve its corporate existence
and Certified CDFI status;

(d) Comply with all laws to which it
is subject;

(e) Maintain insurance, as required
by the Qualified Issuer, against such
risks as would customarily be main-
tained by commercially reasonable
companies in a similar line of business;

(f) Pay and discharge all Federal,
State and local taxes;

(g) Ensure proper use of proceeds of
the Bond Loan;

(h) Pay all required administrative
expenses;

(i) Indemnify the Guarantor, the
CDFI Fund, the Qualified Issuer and
the Master Servicer/Trustee and their
Affiliates;

(j) Collaterally assign all rights,
title, and interest in and to Secondary
Loan collateral to the Master Servicer/
Trustee;

(k) Maintain the collateral;

(1) Enforce the covenants against the
Secondary Borrowers;

(m) Be bound, to the extent applica-
ble, to provisions of the Bond Trust In-
denture;

(n) Periodically, as directed by the
CDFI Fund, furnish certain informa-
tion designed to measure the impacts
of the Bond Loan and the CDFI Bond
Guarantee Program;

(o) Periodically, as directed by the
CDFI Fund, furnish to the Qualified
Issuer and/or the CDFI Fund updates to
the Capital Distribution Plan; and

(p) Comply with all other representa-
tions and warranties set forth in the
Bond Loan documents.

§1808.612 Specific financial covenants
of Eligible CDFI.

The Eligible CDFI shall covenant in
Bond Loan documents that it will com-
ply with specific financial require-
ments as required by the Guarantor
and the CDFI Fund. Such financial re-
quirements will be determined based
upon the quantity and the character of
the existing loan facilities of the Eligi-
ble CDFI, among other factors. The
specific financial covenants may in-
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clude, but are not limited to, one or
more of the following measures: con-
solidated net asset ratio; consolidated
unrestricted net asset ratio; and min-
imum available liquidity (or, in the
case of Eligible CDFIs that are regu-
lated financial institutions, such ratios
and information as may be required by
the applicable Appropriate Federal
Banking Agency or Appropriate State
Agency). The specific financial require-
ments shall be measured based upon
such Eligible CDFI’s financial state-
ments prepared in accordance with
generally accepted accounting prin-
ciples and consistent with historically
applied accounting policies and prac-
tices.

§1808.613 Negative covenants of Eligi-
ble CDFI.

The Eligible CDFI will covenant in
Bond Loan documents that it will com-
ply with certain negative covenants, as
required by the CDFI Fund including,
but not limited to, that it will:

(a) Not incur or issue additional long-
term or short-term debt to the extent
that the incurrence of such additional
debt would violate the specific finan-
cial covenants of such Eligible CDFI
under the Bond Loan; and

(b) Not permit liens on all or any
part of the Bond Loan collateral, ex-
cept as permitted pursuant to the Bond
Loan documents, and only then to the
extent consistent with the applicable
laws and regulations governing the
Bond Loan and as approved by the
CDF1I Fund.

§1808.614 Covenants of Secondary
Borrower with respect to Sec-
ondary Loan.

In addition to making specific rep-
resentations and warranties with re-
spect to the collateral and the project
being financed by the Secondary Loan
proceeds, each Secondary Borrower
shall covenant in the Secondary Loan
agreement that it will:

(a) Periodically, as directed by the
Eligible CDFI, furnish to the Eligible
CDFI certain annual and periodic fi-
nancial and performance reporting;
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(b) Maintain books and records re-
lated to the Secondary Loan, the col-
lateral and the project that is to be fi-
nanced by Bond Loan proceeds, and
allow inspection thereof;

(c) Preserve its corporate existence,
as applicable;

(d) Comply with all laws to which it
is subject;

(e) Maintain insurance, as directed
by the Eligible CDFI, against such
risks as would customarily be main-
tained by commercially reasonable
companies in a similar line of business;

(f) Pay and discharge all Federal,
State and local taxes;

(g) Ensure proper use of proceeds of
the Secondary Loan;

(h) Maintain the collateral;

(i) Periodically, as directed by the
Eligible CDFI, furnish to the Eligible
CDF1I certain information designed to
measure the impacts of the Bond Loan
and the CDFI Bond Guarantee Pro-
gram; and

(j) Comply with all other representa-
tions and warranties set forth in the
Secondary Loan documents.

§1808.615 Negative covenants of Sec-
ondary Borrower.

Any additional debt of the Secondary
Borrower shall be in accordance with
the requirements set forth in the appli-
cable Secondary Loan Requirements
and the Secondary Loan agreement,
and may include, but shall not be lim-
ited to, that:

(a) The Secondary Borrower will not
incur or issue additional long-term or
short-term debt payable from and hav-
ing a lien on all or a portion of the Sec-
ondary Loan collateral that is

(1) Equally and ratably secured; or

(2) Superior or senior to the lien
thereon of the Secondary Loan as more
specifically set forth in the Secondary
Loan agreement; and

(b) So long as no event of default has
occurred and is continuing, the Sec-
ondary Borrower may, subject to the
approval of the Eligible CDFI, incur or
issue at any time additional debt pay-
able from and having a lien on all or a
portion of the Secondary Loan collat-
eral that is subordinate or junior to
the lien thereon of the Secondary Loan
and enter into subordinate credit facil-
ity agreements, provided that no

§1808.617

events of default have occurred and are
continuing under the Secondary Loan
documents or any parity senior loan
documents and that such debt meets
the requirements set forth in para-
graph (a) of this section.

§1808.616 Events of default and rem-
edies with respect to Bonds.

(a) Events of default. An event of de-
fault with respect to any Bond shall in-
clude, but not be limited to:

(1) Nonpayment of interest or the
Agency Administrative Fee when due
and payable;

(2) Nonpayment of principal or pre-
payment price when due and payable;

(3) The use of Bond Proceeds for any
purpose other than an Eligible Pur-
pose; and

(4) Any other events of default set
forth in the Bond or the Bond Trust In-
denture.

(b) Default of other Bonds. An event of
default under one Bond shall not con-
stitute an event of default under an-
other Bond.

(c) Remedies. Pursuant to the Agree-
ment to Guarantee and the Bond Trust
Indenture, remedies upon an event of
default shall include, but not be lim-
ited to, the following:

(1) Declaring the entire amount of
unpaid principal and interest on the
applicable Bond immediately due and
payable; and

(2) Exercising all remedies available
under the applicable Agreement to
Guarantee and the Bond Trust Inden-
ture.

(d) Notice and comment. Prior to im-
posing any remedies pursuant to this
section or the Agreement to Guar-
antee, the Guarantor shall, to the max-
imum extent practicable, provide the
Qualified Issuer with written notice of
the proposed sanction and an oppor-
tunity to comment. Nothing in this
section, however, shall provide a Quali-
fied Issuer the right to any formal or
informal hearing or comparable pro-
ceeding not otherwise required by law.

§1808.617 Events of default and rem-
edies with respect to Bond Loans.
(a) Events of default. The following
shall constitute an event of default
with respect to each Bond Loan:
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(1) Nonpayment of interest when due
and payable;

(2) Nonpayment of principal or pre-
payment price when due and payable;

(3) Failure of the Eligible CDFI to
perform any condition or covenant
under any Bond Loan document;

(4) Any representation or warranty of
the Eligible CDFI made in connection
with the Guarantee Application or the
Bond Loan is false or incorrect in any
material respect;

(5) Principal or interest on any in-
debtedness of the Eligible CDFI or any
subsidiary of the Eligible CDFI in ex-
cess of $100,000 is not paid when due
(subject to a cure period);

(6) The holder of any junior or parity
lien on collateral institutes a pro-
ceeding to enforce a lien on the collat-
eral;

(7) The Eligible CDFI files bank-
ruptcy or consents to the appointment
of a receiver or trustee for itself or the
collateral;

(8) Any money judgment is filed
against the Eligible CDFI and remains
unvacated for a period of 60 days from
filing;

(9) The use of Bond Loan proceeds for
any purpose other than an Eligible
Purpose; or

(10) Any other events of default set
forth in the Bond Loan documents.

(b) Remedies. Remedies of the Quali-
fied Issuer upon an event of default in-
clude, but are not limited to, the fol-
lowing:

(1) Declaring the entire amount of
unpaid principal and interest on the
applicable Bond Loan immediately due
and payable;

(2) Applying for appointment of a re-
ceiver or trustee for the collateral;

(3) At the direction of the Guarantor,
terminating the Bond Loan agreement,
declaring the entire amount of unpaid
principal and interest on the applicable
Bond Loan immediately due and pay-
able; and

(4) Exercising all remedies available
under the applicable Bond Loan agree-
ment, including declaring the Bond
Loan Payment Default Rate in effect.

(c) Enforcement rights. The Guarantor
reserves all rights to enforce remedies
upon an event of default.
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§1808.618 Events of default and rem-
edies with respect to Secondary
Loans.

(a) Events of default. The following
shall constitute an event of default
with respect to each Secondary Loan:

(1) Nonpayment of interest when due
and payable;

(2) Nonpayment of principal when
due and payable;

(3) Failure of the Secondary Bor-
rower to perform any condition or cov-
enant under any Secondary Loan docu-
ment;

(4) Any representation or warranty of
the Secondary Borrower made in con-
nection with the Secondary Loan appli-
cation or the Secondary Loan docu-
ments is false or incorrect in any mate-
rial respect;

(5) Principal or interest on any in-
debtedness of the Secondary Borrower
or any subsidiary of the Secondary
Borrower in excess of $100,000 is not
paid when due (subject to a cure pe-
riod);

(6) The holder of any junior or parity
lien on collateral institutes a pro-
ceeding to enforce a lien on the collat-
eral;

(7) The Secondary Borrower files
bankruptcy or consents to the appoint-
ment of a receiver or trustee for itself
or the collateral;

(8) Any money judgment is filed
against the Secondary Borrower and
remains unvacated for a period of 60
days from filing; or

(9) Any other events of default set
forth in the Secondary Loan docu-
ments.

(b) Remedies. The Qualified Issuer and
the Guarantor will reserve certain
rights to enforce (or direct enforce-
ment of) remedies upon an event of de-
fault under the Secondary Loan docu-
ments.

§1808.619 Reporting requirements.

The Bond Documents and Bond Loan
documents shall specify such moni-
toring and financial reporting require-
ments as deemed appropriate by the
CDFI Fund including, but not limited
to the following:

(a) Data—General. As long as the
Bonds remain outstanding, a Qualified
Issuer shall provide such reports and
shall maintain such records as may be
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prescribed by the CDFI Fund that are
necessary to:

(1) Disclose the manner in which
Bond Proceeds are used, including pro-
viding documentation to demonstrate
proceeds of the Bond Loans were used
for Eligible Purposes;

(2) Demonstrate compliance with the
requirements of this part and the Bond
Documents;

(3) Evaluate the impact of the CDFI
Bond Guarantee Program;

(4) Ensure the Qualified Issuer meets
the performance standards over the life
of the facilities; and

(5) Accomplish such other purposes
that the CDFI Fund may deem appro-
priate.

(b) Customer profiles. The Qualified
Issuer shall require each Eligible CDFI
to compile such data on the gender,
race, ethnicity, national origin, or
other information on individuals and
entities that utilize its products and
services as the CDFI Fund shall pre-
scribe and as is permissible under ap-
plicable law. In general, such data will
be used to determine whether residents
of Investment Area(s) or members of
Targeted Population(s) are adequately
served and to evaluate the impact of
the CDFI Bond Guarantee Program.

(c) Audits, Access to records. (1) The
CDFI Fund may, if it deems appro-
priate, audit Qualified Issuers, Eligible
CDF1Is, Program Administrators,
Servicers, and/or the Master Servicer/
Trustee, or provide for or require an
audit, at least annually. Portfolio man-
agement and loan monitoring will also
employ risk-based, on-site verification
of the Eligible CDFI’s lending activi-
ties to Secondary Borrowers and com-
pliance with the terms in Secondary
Lending Requirements.

(2) Qualified Issuers, Eligible CDFIs,
Program Administrators, Servicers,
the Master Servicer/Trustee, as appli-
cable, must submit such financial and
activity reports, records, statements,
and documents at such times, in such
forms, and accompanied by such re-
porting data, as required by the CDFI
Fund to ensure compliance with the re-
quirements of this interim rule and to
evaluate the impact of the CDFI Bond
Guarantee Program.

(3) The Federal Government, includ-
ing the U.S. Department of the Treas-

§1808.619

ury, the Comptroller General, and their
duly authorized representatives, shall
have full and free access to such enti-
ties’ offices and facilities and all
books, documents, records, and finan-
cial statements relating to the Guar-
antee and may copy such documents as
they deem appropriate

(4) The CDFI Fund, if it deems appro-
priate, may prescribe audit and access
to record requirements for Eligible
CDFIs and Secondary Borrowers.

(d) Retention of records. Qualified
Issuers, Eligible CDFIs, Program Ad-
ministrators, the Master Servicer/
Trustee, and Servicers shall comply
with all record retention requirements
as set forth in OMB Circular A-110 (as
applicable).

(e) Data collection and reporting.
Qualified Issuers, Eligible CDFIs, the
Program Administrator, the Master
Servicer/Trustee, and Servicers, as ap-
plicable, shall submit to the CDFI
Fund, monthly, quarterly, and annu-
ally, as specified in the Bond Docu-
ments, and as long as the Bond shall
remain outstanding, such information
and documentation that will permit
the CDFI Fund to review compliance
with the Capital Distribution Plan and
the terms and conditions of the Bond
Documents, and to perform adequate
portfolio management and loan moni-
toring. The information and docu-
mentation may include, but not be lim-
ited to, the following:

(1) Financial statements,
but not limited to:

(i) Annual financial statements for
the Qualified Issuer and each Eligible
CDFI that have been audited in con-
formity with generally accepted audit-
ing principles; and

(ii) With respect to any nonprofit
Qualified Issuer and any Eligible CDFI
that is required to have its financial
statements audited pursuant to OMB
Circular A-133 Audits of States, Local
Governments and Non-Profit Organiza-
tions, annual A-133 audited financial
statements. Non-profit Qualified
Issuers and Eligible CDFIs that are not
required to have financial statements
audited pursuant to OMB Circular A-
133 must submit to the CDFI Fund a
statement signed by the Qualified
Issuer or Eligible CDFI’s authorized

including
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representative or certified public ac-
countant, asserting that a single audit
pursuant OMB Circular A-133 is not re-
quired;

(2) Pro forma projection of the Quali-
fied Issuer’s and Eligible CDFI's re-
spective balance sheet, income state-
ment, and statement of cash flows over
the ensuing five years, or such other
time period as specified by the CDFI
Fund;

(3) Such institution-level and trans-
action-level reports as may be required
by the CDFI Fund;

(4) Information necessary to measure
the financial condition of the Eligible
CDF1I. This includes, but is not limited
to, measuring solvency by collecting
data on fixed charge coverage, capital
adequacy, debt coverage, and meas-
uring liquidity by collecting data on
core financial ratios, including current
ratios, quick ratios, working capital,
and operating liquidity ratio. This will
also include credit reporting, financial
statement analysis, trend analysis of
financial conditions, market valuation,
loan performance (30/60/90 payment his-
tory) of Bond Loans and Secondary
Loans, valuation and eligibility of Sec-
ondary Loan collateral, and manage-
ment and organization changes;

(5) Information necessary to assess
Program impact performance and out-
come measures, including information
necessary to evaluate the credit-wor-
thiness of loan applicants; and

(6) Other such information and re-
ports as may be requested by the CDFI
Fund.

(f) Qualified Issuer reports. Qualified
Issuers are responsible for the timely
and complete submission of all re-
quired information and reports, even if
all or a portion of the documents actu-
ally are completed by the Eligible
CDFI. The CDFI Fund reserves the
right to contact the Qualified Issuer or
Eligible CDFI and require that addi-
tional information and documentation
be provided.

(g8) Regulator information. The CDFI
Fund’s review of a regulated Qualified
Issuer’s or regulated Eligible CDFI’s
performance or compliance with the
Bond Documents may also include in-
formation provided by the Appropriate
Federal Banking Agency or Appro-

12 CFR Ch. XVIII (1-1-23 Edition)

priate State Agency, as the case may
be.

(h) Public inspection. The CDFI Fund
shall make reports described in this
section available for public inspection
after deleting any materials necessary
to protect privacy or proprietary inter-
ests pursuant to all applicable laws and
regulations.

(i) Awvailability of referenced publica-
tions. The publications referenced in
this section are available as follows:

(1) OMB Circulars may be obtained
from the Office of Administration,
Publications Office, 725 17th Street
NW., Room 2200, New Executive Office
Building, Washington, DC 20503 or on
the Internet (http:/www.whitehouse.gov/
omb/grants_circulars/); and

(2) Government Accountability Office
materials may be obtained from GAO
Distribution, 700 4th Street NW., Suite
1100, Washington, DC 20548.

§1808.620 Investments in Guaranteed
Bonds ineligible for Community Re-
investment Act Purposes.

Notwithstanding any other provision
of law, any investment by a financial
institution in Bonds shall not be taken
into account in assessing the record of
such institution for purposes of the
Community Reinvestment Act of 1977
(12 U.S.C. 2901). Other forms of partici-
pation by financial institutions in
CDFI Bond Guarantee Program trans-
actions may be eligible for inclusion in
Community Reinvestment Act records
to the extent permitted by the Appro-
priate Federal Banking Agency.

§1808.621 Conflict of interest require-
ments.

(a) Provision of Bond Loans or Sec-
ondary Loans to Affiliates. (1) A Quali-
fied Issuer or Eligible CDFI that is not
regulated by an Appropriate Federal
Banking Agency or Appropriate State
Agency may not use any Bond Pro-
ceeds or Bond Loan proceeds to make
any Bond Loans or Secondary Loans
available to an Affiliate unless it
meets the following restrictions:

(i) The loan must be provided pursu-
ant to standard underwriting proce-
dures, terms and conditions;

(ii) The Affiliate receiving the loan
shall not participate in any way in the
decision-making regarding such loan;
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(iii) The board of directors or other
governing body of the lender shall ap-
prove the extension of the loan; and

(iv) The loan must be provided in ac-
cordance with a policy regarding credit
to Affiliates that has been approved in
advance by the CDFI Fund.

(2) A Qualified Issuer or Eligible
CDF1I that is an Insured CDFI, a Depos-
itory Institution Holding Company or a
State-Insured Credit Union (as such
terms are defined in 12 CFR 1805.104)
shall comply with the restrictions on
insider activities and any comparable
restrictions established by its Appro-
priate Federal Banking Agency or Ap-
propriate State Agency, as applicable.

(b) Standards of conduct. Qualified
Issuers, Eligible CDFIs, Program Ad-
ministrators, the Master Servicer, and
Servicers shall maintain a code or
standards of conduct acceptable to the
CDFI Fund that govern the perform-
ance of employees engaged in the
awarding and administration of any
loan. No employee of a Qualified Issuer,
Eligible CDFI, Program Administra-
tors, the Master Servicer, and Servicer
shall solicit or accept gratuities, favors
or anything of monetary value from
any actual or potential borrowers for
such loans. Such policies shall provide
for disciplinary actions to be applied
for violation of the standards by em-
ployees.

§1808.622 Compliance
ment requirements.

In carrying out its responsibilities
pursuant to any agreements associated
with the CDFI Bond Guarantee Pro-

with govern-

gram, all Qualified Issuers, Eligible
CDF1Is, Program Administrators,
Servicers, and the Master Servicer/

Trustee shall comply with all applica-
ble Federal, State, and local laws, reg-
ulations, and ordinances, OMB Circu-
lars, and Executive Orders, including
restrictions on lending to entities with
delinquent Federal debt.

§1808.623 Lobbying restrictions.

No fees or funds made available
under this part may be expended by a
party to pay any person to influence or
attempt to influence any agency, elect-
ed official, officer or employee of a
State or local government in connec-
tion with the making, award, exten-

Pt. 1815

sion, continuation, renewal, amend-
ment, or modification of any State or
local government contract, grant, loan
or cooperative agreement as such
terms are defined in 31 U.S.C. 1352.

§1808.624 Criminal provisions.

The criminal provisions of 18 U.S.C.
657 regarding embezzlement or mis-
appropriation of funds are applicable to
all CDFI Bond Guarantee Program par-
ticipants and insiders.

§1808.625 CDFI Fund deemed not to
control.

The CDFI Fund shall not be deemed
to control a CDFI Bond Guarantee Pro-
gram participant by reason of any
Guarantee provided under the Act for
the purpose of any applicable law.

§1808.626 Limitation on liability.

The liability of the Federal Govern-
ment arising out of any fees or funds
obtained by a CDFI Bond Guarantee
Program participant in accordance
with this interim rule shall be limited
to the amount of the fees or funds ob-
tained by the CDFI Bond Guarantee
Program participant. The Federal Gov-
ernment shall be exempt from any as-
sessments and other liabilities that
may be imposed on controlling or prin-
cipal shareholders by any Federal law
or the law of any State. Nothing in this
section shall affect the application of
any Federal tax law.

§1808.627 Fraud, waste and abuse.

Any person who becomes aware of
the existence or apparent existence of
fraud, waste or abuse of any Guar-
antee, Bond, Bond Loan or Secondary
Loan provided under this interim rule
must report such incidents to the Of-
fice of Inspector General of the U.S.
Department of the Treasury.

PART 1815—ENVIRONMENTAL
QUALITY

Sec.
1815.100
1815.101

Policy.

Purpose.

1815.102 Definitions.

1815.103 Designation of responsible Fund of-
ficial.

1815.104 Specific responsibilities of the des-
ignated Fund official.
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