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activities, could pose a threat to U.S. finan-
cial stability. If the Council determines that 
the company no longer meets those stand-
ards, the Council will rescind its determina-
tion. 

The Council’s annual reevaluations gen-
erally assess whether any material changes 
since the previous reevaluation and since the 
determination justify a rescission of the de-
termination, based on the same transmission 
channels and other factors that are consid-
ered during a determination decision. The 
Council expects that its reevaluation process 
will focus on whether any material 
changes—including changes at the company, 
changes in its markets or its regulation, 
changes in the Council’s own analysis, or 
otherwise—result in the company no longer 
meeting the standard for a determination. In 
light of the frequent reevaluations, the 
Council’s analyses will generally focus on 
changes since the Council’s previous review, 
but the ultimate question the Council will 
seek to assess is whether changes in the ag-
gregate since the Council’s determination re-
garding the company have caused the com-
pany to cease meeting the Determination 
Standards. The Council expects that its anal-
ysis in its annual reevaluations will gen-
erally be organized around the three trans-
mission channels described above as well as 
existing regulatory scrutiny and the com-
pany’s complexity and resolvability. 

Before the Council’s annual reevaluation of 
a determination regarding a nonbank finan-
cial company, the Council will provide the 
company with an opportunity to meet with 
staff of Council members and member agen-
cies to discuss the scope and process for the 
review and to present information regarding 
any change that may be relevant to the 
threat the company could pose to financial 
stability. Staff of Council members and 
member agencies will also be available to 
meet with the company during the annual 
reevaluation, at the company’s request. In 
addition, during an annual reevaluation, a 
company may submit any written informa-
tion to the Council the company considers 
relevant to the Council’s analysis. During 
annual reevaluations, companies are encour-
aged to submit information regarding any 
changes related to the company’s risk profile 
that mitigate the potential risks previously 
identified by the Council. Such changes 
could include updates regarding company 
restructurings, regulatory developments, 
market changes, or other factors. If the com-
pany has taken steps to address the poten-
tial risks previously identified by the Coun-
cil, the Council will assess whether those 
risks have been adequately mitigated to 
merit a rescission of the determination re-
garding the company. If the company ex-
plains in detail potential changes it could 
make to its business to address the potential 
risks previously identified by the Council, 

staff of Council members and member agen-
cies will endeavor to provide their feedback 
on the extent to which those changes may 
address the potential risks. 

If a company contests the Council’s deter-
mination during the Council’s annual re-
evaluation, the Council will vote on whether 
to rescind the determination and provide the 
company, its primary financial regulatory 
agency, and the primary financial regulatory 
agency of its significant subsidiaries with a 
notice explaining the primary basis for any 
decision not to rescind the determination. If 
the Council does not rescind the determina-
tion, the written notice provided to the com-
pany will address each of the material fac-
tors raised by the company in its submis-
sions to the Council contesting the deter-
mination during the annual reevaluation. 
The written notice from the Council will also 
explain in detail why the Council did not 
find that the company no longer met the 
standard for a determination under section 
113 of the Dodd-Frank Act. In general, due to 
the sensitive nature of its analyses in annual 
reevaluations, the Council may not in all 
cases publicly release the written findings 
that it provides to the company. 

Finally, the Council will provide each 
nonbank financial company subject to a 
Council determination with an opportunity 
for an oral hearing before the Council once 
every five years at which the company can 
contest the determination. 

[84 FR 71760, Dec. 30, 2019] 
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AUTHORITY: 12 U.S.C. 5321; 12 U.S.C. 5322; 12 
U.S.C. 5463; 12 U.S.C. 5468; 12 U.S.C. 5469 

SOURCE: 76 FR 44773, July 27, 2011, unless 
otherwise noted. 

Subpart A—General 

§ 1320.1 Authority and purpose. 

(a) Authority. This part is issued by 
the Financial Stability Oversight 
Council under sections 111, 112, 804, 809, 
and 810 of the Dodd-Frank Wall Street 
Reform and Consumer Protection Act 
(‘‘Dodd-Frank Act’’) (12 U.S.C. 5321, 
5322, 5463, 5468, and 5469). 

(b) Purpose. The purpose of this part 
is to set forth the standards and proce-
dures governing the Council’s designa-
tion of a financial market utility that 
the Council determines is, or is likely 
to become, systemically important. 

§ 1320.2 Definitions. 
The terms used in this part have the 

following meanings: 
Appropriate Federal banking agency. 

The term ‘‘appropriate Federal banking 
agency’’ has the same meaning as in 
section 3(q) of the Federal Deposit In-
surance Act (12 U.S.C. 1813(q)), as 
amended. 

Board of Governors. The term ‘‘Board 
of Governors’’ means the Board of Gov-
ernors of the Federal Reserve System. 

Council. The term ‘‘Council’’ means 
the Financial Stability Oversight 
Council. 

Designated clearing entity. The term 
‘‘designated clearing entity’’ means a 
designated financial market utility 
that is a derivatives clearing organiza-
tion registered under section 5b of the 
Commodity Exchange Act (7 U.S.C. 7a– 
1) or a clearing agency registered with 
the Securities and Exchange Commis-
sion under section 17A of the Securities 
Exchange Act of 1934 (15 U.S.C. 78q–1). 

Designated financial market utility. 
The term ‘‘designated financial market 
utility’’ means a financial market util-
ity that the Council has designated as 
systemically important under § 1320.13. 

Financial institution. The term 
‘‘financial institution’’— 

(1) Means— 
(i) A depository institution as defined 

in section 3 of the Federal Deposit In-
surance Act (12 U.S.C. 1813); 

(ii) A branch or agency of a foreign 
bank, as defined in section 1(b) of the 
International Banking Act of 1978 (12 
U.S.C. 3101); 

(iii) An organization operating under 
section 25 or 25A of the Federal Reserve 
Act (12 U.S.C. 601–604a and 611 through 
631); 

(iv) A credit union, as defined in sec-
tion 101 of the Federal Credit Union 
Act (12 U.S.C. 1752); 

(v) A broker or dealer, as defined in 
section 3 of the Securities Exchange 
Act of 1934 (15 U.S.C. 78c); 

(vi) An investment company, as de-
fined in section 3 of the Investment 
Company Act of 1940 (15 U.S.C. 80a–3); 

(vii) An insurance company, as de-
fined in section 2 of the Investment 
Company Act of 1940 (15 U.S.C. 80a–2); 

(viii) An investment adviser, as de-
fined in section 202 of the Investment 
Advisers Act of 1940 (15 U.S.C. 80b–2); 

(ix) A futures commission merchant, 
commodity trading advisor, or com-
modity pool operator, as defined in sec-
tion 1a of the Commodity Exchange 
Act (7 U.S.C. 1a); and 

(x) Any company engaged in activi-
ties that are financial in nature or in-
cidental to a financial activity, as de-
scribed in section 4 of the Bank Hold-
ing Company Act of 1956 (12 U.S.C. 
1843(k)). 

(2) Does not include designated con-
tract markets, registered futures asso-
ciations, swap data repositories, and 
swap execution facilities registered 
under the Commodity Exchange Act (7 
U.S.C. 1 et seq.), or national securities 
exchanges, national securities associa-
tions, alternative trading systems, se-
curities information processors solely 
with respect to the activities of the en-
tity as a securities information proc-
essor, security-based swap data reposi-
tories, and swap execution facilities 
registered under the Securities Ex-
change Act of 1934 (15 U.S.C. 78a et 
seq.), or designated clearing entities, 
provided that the exclusions in this 
paragraph apply only with respect to 
the activities that require the entity to 
be so registered. 

Financial market utility. The term 
‘‘financial market utility’’— 

(1) Means any person that manages 
or operates a multilateral system for 
the purpose of transferring, clearing, or 
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settling payments, securities, or other 
financial transactions among financial 
institutions or between financial insti-
tutions and the person; and 

(2) Does not include— 
(i) Designated contract markets, reg-

istered futures associations, swap data 
repositories, and swap execution facili-
ties registered under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), or na-
tional securities exchanges, national 
securities associations, alternative 
trading systems, security-based swap 
data repositories, and swap data execu-
tion facilities registered under the Se-
curities Exchange Act of 1934 (15 U.S.C. 
78a et seq.), solely by reason of their 
providing facilities for comparison of 
data respecting the terms of settle-
ment of securities or futures trans-
actions effected on such exchange or by 
means of any electronic system oper-
ated or controlled by such entities, 
provided that the exclusions in this 
clause apply only with respect to the 
activities that require the entity to be 
so registered; and 

(ii) Any broker, dealer, transfer 
agent, or investment company, or any 
futures commission merchant, intro-
ducing broker, commodity trading ad-
visor, or commodity pool operator, 
solely by reason of functions performed 
by such institution as part of broker-
age, dealing, transfer agency, or invest-
ment company activities, or solely by 
reason of acting on behalf of a financial 
market utility or a participant therein 
in connection with the furnishing by 
the financial market utility of services 
to its participants or the use of serv-
ices of the financial market utility by 
its participants, provided that services 
performed by such institution do not 
constitute critical risk management or 
processing functions of the financial 
market utility. 

Hearing date. The term ‘‘hearing 
date’’ means the later of— 

(1) The date on which the Council re-
ceives all of the written materials 
timely submitted by the financial mar-
ket utility for a hearing that is con-
ducted without oral testimony; or 

(2) The final date on which the Coun-
cil convenes for the financial market 
utility to present oral testimony. 

Payment, clearing, or settlement activ-
ity. 

(1) The term ‘‘payment, clearing, or 
settlement activity’’ means an activity 
carried out by 1 or more financial insti-
tutions to facilitate the completion of 
financial transactions, but shall not in-
clude any offer or sale of a security 
under the Securities Act of 1933 (15 
U.S.C. 77a et seq.), or any quotation, 
order entry, negotiation, or other pre- 
trade activity or execution activity. 

(2) For purposes of paragraph (1) of 
this definition, the term ‘‘financial 
transaction’’ includes— 

(i) Funds transfers; 
(ii) Securities contracts; 
(iii) Contracts of sale of a commodity 

for future delivery; 
(iv) Forward contracts; 
(v) Repurchase agreements; 
(vi) Swaps; 
(vii) Security-based swaps; 
(viii) Swap agreements; 
(ix) Security-based swap agreements; 
(x) Foreign exchange contracts; 
(xi) Financial derivatives contracts; 

and 
(xii) Any similar transaction that the 

Council determines to be a financial 
transaction for purposes of this part. 

(3) When conducted with respect to a 
financial transaction, payment, clear-
ing, and settlement activities may in-
clude— 

(i) The calculation and communica-
tion of unsettled financial transactions 
between counterparties; 

(ii) The netting of transactions; 
(iii) Provision and maintenance of 

trade, contract, or instrument informa-
tion; 

(iv) The management of risks and ac-
tivities associated with continuing fi-
nancial transactions; 

(v) Transmittal and storage of pay-
ment instructions; 

(vi) The movement of funds; 
(vii) The final settlement of financial 

transactions; and 
(viii) Other similar functions that 

the Council may determine. 
(4) Payment, clearing, and settle-

ment activities shall not include public 
reporting of swap transactions under 
section 727 or 763(i) of the Dodd-Frank 
Act. 

Supervisory Agency. (1) The term 
‘‘Supervisory Agency’’ means the Fed-
eral agency that— 
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(i) Has primary jurisdiction over a 
designated financial market utility 
under Federal banking, securities, or 
commodity futures laws as follows— 

(A) The Securities and Exchange 
Commission, with respect to a des-
ignated financial market utility that is 
a clearing agency registered with the 
Securities and Exchange Commission; 

(B) The Commodity Futures Trading 
Commission, with respect to a des-
ignated financial market utility that is 
a derivatives clearing organization reg-
istered with the Commodity Futures 
Trading Commission; 

(C) The appropriate Federal banking 
agency, with respect to a designated fi-
nancial market utility that is an insti-
tution described in section 3(q) of the 
Federal Deposit Insurance Act; 

(D) The Board of Governors, with re-
spect to a designated financial market 
utility that is otherwise not subject to 
the jurisdiction of any agency listed in 
paragraphs (1)(i), (ii), and (iii) of this 
definition; or 

(ii) Would have primary jurisdiction 
over a financial market utility if the 
financial market utility were a des-
ignated financial market utility under 
paragraph (1) of this definition. 

(2) If a financial market utility is 
subject to the jurisdictional super-
vision of more than one agency listed 
in paragraph (1) of this definition, then 
such agencies should agree on one 
agency to act as the Supervisory Agen-
cy, and if such agencies cannot agree 
on which agency has primary jurisdic-
tion, the Council shall decide which is 
the Supervisory Agency for purposes of 
this part. 

Systemically important and systemic im-
portance. The terms ‘‘systemically im-
portant’’ and ‘‘systemic importance’’ 
mean a situation where the failure of 
or a disruption to the functioning of a 
financial market utility could create, 
or increase, the risk of significant li-
quidity or credit problems spreading 
among financial institutions or mar-
kets and thereby threaten the stability 
of the financial system of the United 
States. 

Subpart B—Consultations, 
Determinations and Hearings 

§ 1320.10 Factors for consideration in 
designations. 

In making any proposed or final de-
termination with respect to whether a 
financial market utility is, or is likely 
to become, systemically important 
under this part, the Council shall take 
into consideration: 

(a) The aggregate monetary value of 
transactions processed by the financial 
market utility, including without limi-
tation— 

(1) The number of transactions proc-
essed, cleared or settled; 

(2) The value of transactions proc-
essed, cleared or settled; and 

(3) The value of other financial flows. 
(b) The aggregate exposure of the fi-

nancial market utility to its counter-
parties, including without limitation— 

(1) Credit exposures, which includes 
but is not limited to potential future 
exposures; and 

(2) Liquidity exposures. 
(c) The relationship, interdepend-

encies, or other interactions of the fi-
nancial market utility with other fi-
nancial market utilities or payment, 
clearing, or settlement activities, in-
cluding without limitation inter-
actions with different types of partici-
pants in those utilities or activities. 

(d) The effect that the failure of or a 
disruption to the financial market util-
ity would have on critical markets, fi-
nancial institutions, or the broader fi-
nancial system, including without lim-
itation— 

(1) Role of the financial market util-
ity in the market served; 

(2) Availability of substitutes; 
(3) Concentration of participants; 
(4) Concentration by product type; 
(5) Degree of tiering; and 
(6) Potential impact or spillover in 

the event of a failure or disruption. 
(e) Any other factors that the Coun-

cil deems appropriate. 

§ 1320.11 Consultation with financial 
market utility. 

Before providing a financial market 
utility notice of a proposed determina-
tion under § 1320.12, the Council shall 
provide the financial market utility 
with— 
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(a) Written notice that the Council is 
considering whether to make a pro-
posed determination with respect to 
the financial market utility under 
§ 1320.13; and 

(b) An opportunity to submit written 
materials to the Council, within such 
time as the Council determines to be 
appropriate, concerning— 

(1) Whether the financial market 
utility is systemically important tak-
ing into consideration the factors set 
out in § 1320.10; and 

(2) Proposed changes by the financial 
market utility that could— 

(i) Reduce or increase the inherent 
systemic risk the financial market 
utility poses and the need for designa-
tion under § 1320.13; or 

(ii) Reduce or increase the appro-
priateness of rescission under § 1320.13. 

(3) The Council shall consider any 
written materials timely submitted by 
the financial market utility under this 
section before making a proposed de-
termination under section 1320.13. 

§ 1320.12 Advance notice of proposed 
determination. 

(a) Notice of proposed determination 
and opportunity for hearing. Before 
making any final determination on 
designation or rescission under 
§ 1320.13, the Council shall propose a de-
termination and provide the financial 
market utility with advance notice of 
the proposed determination, and pro-
posed findings of fact supporting that 
determination. A proposed determina-
tion shall be made by a vote of the 
Council in the manner described in 
§ 1320.13(c). 

(b) Request for hearing. Within 30 cal-
endar days from the date of any provi-
sion of notice of the proposed deter-
mination of the Council, the financial 
market utility may request, in writing, 
an opportunity for a written or oral 
hearing before the Council to dem-
onstrate that the proposed designation 
or rescission of designation is not sup-
ported by substantial evidence. 

(c) Written submissions. Upon receipt 
of a timely request, the Council shall 
fix a time, not more than 30 calendar 
days after receipt of the request, unless 
extended by the Council at the request 
of the financial market utility, and 
place at which the financial market 

utility may appear, personally or 
through counsel, to submit written ma-
terials, or, at the sole discretion of the 
Council, oral testimony and oral argu-
ment. 

§ 1320.13 Council determination re-
garding systemic importance. 

(a) Designation determination. The 
Council shall designate a financial 
market utility if the Council deter-
mines that the financial market utility 
is, or is likely to become, systemically 
important. 

(b) Rescission determination. The 
Council shall rescind a designation of 
systemic importance for a designated 
financial market utility if the Council 
determines that the financial market 
utility no longer meets the standards 
for systemic importance. 

(c) Vote required. Any determination 
under paragraph (a) or (b) of this sec-
tion and any proposed determination 
under § 1320.12 shall— 

(1) Be made by the Council and must 
not be delegated by the Council; and 

(2) Require the vote of not fewer than 
two-thirds of the members of the Coun-
cil then serving, including the affirma-
tive vote of the Chairperson of the 
Council. 

(d) Consultations. Before making any 
determination under paragraph (a) or 
(b) of this section or any proposed de-
termination under § 1320.12, the Council 
shall consult with the relevant Super-
visory Agency and the Board of Gov-
ernors. 

§ 1320.14 Emergency exception. 
(a) Emergency exception. Notwith-

standing §§ 1320.11 and 1320.12, the Coun-
cil may waive or modify any or all of 
the notice, hearing, and other require-
ments of §§ 1320.11 and 1320.12 with re-
spect to a financial market utility if— 

(1) The Council determines that the 
waiver or modification is necessary to 
prevent or mitigate an immediate 
threat to the financial system posed by 
the financial market utility; and 

(2) The Council provides notice of the 
waiver or modification, and an expla-
nation of the basis for the waiver or 
modification, to the financial market 
utility concerned, as soon as prac-
ticable, but not later than 24 hours 
after the waiver or modification. 

VerDate Sep<11>2014 13:05 Sep 15, 2023 Jkt 259044 PO 00000 Frm 00686 Fmt 8010 Sfmt 8010 Y:\SGML\259044.XXX 259044kk
in

g 
on

 D
S

K
6V

X
H

R
33

P
R

O
D

 w
ith

 C
F

R



677 

Financial Stability Oversight Council § 1320.20 

(b) Vote required. Any determination 
by the Council under paragraph (a) to 
waive or modify any of the require-
ments of §§ 1320.11 and 1320.12 shall— 

(1) Be made by the Council; and 
(2) Require the affirmative vote of 

not fewer than two-thirds of members 
then serving, including the affirmative 
vote of the Chairperson of Council. 

(c) Request for hearing. Within 10 cal-
endar days from the date of any provi-
sion of notice of waiver or modification 
of the Council, the financial market 
utility may request, in writing, an op-
portunity for a written or oral hearing 
before the Council to demonstrate that 
the basis for the waiver or modification 
is not supported by substantial evi-
dence. 

(d) Written submissions. Upon receipt 
of a timely request, the Council shall 
fix a time, not more than 30 calendar 
days after receipt of the request, and 
place at which the financial market 
utility may appear, personally or 
through counsel, to submit written ma-
terials, or, at the sole discretion of the 
Counsel, oral testimony and oral argu-
ment. 

(e) Notification of hearing determina-
tion. If a financial market utility 
makes a timely request for a hearing 
under paragraph (c) of this section, the 
Council shall, not later than 30 cal-
endar days after the hearing date, no-
tify the financial market utility of the 
determination of the Council, which 
shall include a statement of the basis 
for the determination of the Council. 

§ 1320.15 Notification of final deter-
mination regarding systemic impor-
tance. 

(a) Notification of final determination 
after a hearing. Within 60 calendar days 
of the hearing date, the Council shall 
provide to the financial market utility 
written notification of the final deter-
mination of the Council under § 1320.13, 
which shall include findings of fact 
upon which the determination of the 
Council is based. 

(b) Notification of final determination if 
no hearing. If the Council does not re-
ceive a timely request for a hearing 
under § 1320.12, the Council shall pro-
vide the financial market utility writ-
ten notification of the final determina-
tion of the Council under § 1320.13 not 

later than 30 calendar days after the 
expiration of the date by which a finan-
cial market utility could have re-
quested a hearing. 

§ 1320.16 Extension of time periods. 

The Council may extend any time pe-
riod established in § 1320.12, § 1320.14, or 
§ 1320.15 as the Council determines to be 
necessary or appropriate. 

Subpart C—Information Collection 

§ 1320.20 Council information collec-
tion and coordination. 

(a) Information collection to assess sys-
temic importance. The Council may re-
quire any financial market utility to 
submit such information to the Council 
as the Council may require for the sole 
purpose of assessing whether the finan-
cial market utility is systemically im-
portant. 

(b) Prerequisites to information collec-
tion. Before requiring any financial 
market utility to submit information 
to the Council under paragraph (a) of 
this section, the Council shall— 

(1) Determine that it has reasonable 
cause to believe that the financial mar-
ket utility is, or is likely to become, 
systemically important, considering 
the standards set out in § 1320.10; or 

(2) Determine that it has reasonable 
cause to believe that the designated fi-
nancial market utility is no longer, or 
is no longer likely to become, system-
ically important, considering the 
standards set out in § 1320.10; and 

(3) Coordinate with the Supervisory 
Agency for the financial market utility 
to determine if the information is 
available from, or may be obtained by, 
the Supervisory Agency in the form, 
format, or detail required by the Coun-
cil. 

(c) Timing of response from the appro-
priate Supervisory Agency. If the infor-
mation, reports, records, or data re-
quested by the Council under para-
graph (b)(3) of this section are not pro-
vided in full by the Supervisory Agency 
in less than 15 calendar days after the 
date on which the material is re-
quested, the Council may request the 
information directly from the financial 
market utility with notice to the Su-
pervisory Agency. 
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(d) Notice to financial market utility of 
information collection requirement. In re-
quiring a financial market utility to 
submit information to the Council, the 
Council shall provide to the financial 
market utility the following— 

(1) Written notice that the Council is 
considering whether to make a pro-

posed determination under § 1320.12; 
and 

(2) A description of the basis for the 
Council’s belief under paragraphs (b)(1) 
or (b)(2) of this section. 

PARTS 1321–1399 [RESERVED] 
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