AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Federal Housing Finance Agency

PART 1263—MEMBERS OF THE
BANKS

Subpart A—Definitions

Sec.
1263.1 Definitions.

Subpart B—Membership Application
Process

1263.2 Membership application require-
ments.

1263.3 Decision on application.

1263.4 Automatic membership.

1263.5 Appeals.

Subpart C—Eligibility Requirements

1263.6 General eligibility requirements.

1263.7 Duly organized requirement.

1263.8 Subject to inspection and regulation
requirement.

1263.9 Makes long-term home mortgage
loans requirement.

1263.10 Ten percent requirement for certain
insured depository institution appli-
cants.

1263.11 Financial condition requirement for
depository institutions and CDFI credit
unions.

1263.12 Character of management require-
ment.

1263.13 Home financing policy requirement.

1263.14 De novo insured depository institu-
tion applicants.

1263.15 Recently consolidated applicants.

1263.16 Financial condition requirement for
insurance company and certain CDFI ap-
plicants.

1263.17 Rebuttable presumptions.

1263.18 Determination of appropriate Bank
district for membership.

1263.19 Non-federally-insured credit unions.

Subpart D—Stock Requirements

1263.20 Stock purchase.

1263.21 [Reserved]

1263.22 Annual calculation of stock hold-
ings.

1263.23 Excess stock.

Subpart E—Withdrawal, Termination, and
Readmission

1263.24 Consolidations involving members.

1263.25 [Reserved]

1263.26 Voluntary withdrawal from member-
ship.

1263.27 Involuntary termination of member-
ship.

1263.28 [Reserved]

1263.29 Disposition of claims.

1263.30 Readmission to membership.

§1263.1

Subpart F—Other Membership Provisions

1263.31 Reports and examinations.
1263.32 Official membership insignia.

AUTHORITY: 12 U.S.C. 1422, 1423, 1424, 1426,
1430, 1442, 4511, 4513.

SOURCE: 81 FR 3277, Jan. 20, 2016, unless
otherwise noted.

Subpart A—Definitions

§1263.1 Definitions.

For purposes of this part:

Adjusted mnet income means net in-
come, excluding extraordinary items
such as income received from, or ex-
pense incurred in, sales of securities or
fixed assets, reported on a regulatory
financial report.

Affiliate means any entity that con-
trols, is controlled by, or is under com-
mon control with another entity. For
purposes of this definition, one entity
controls another if it:

(1) Directly or indirectly, or acting
through one or more other persons,
owns, controls, or has the power to
vote twenty-five (25) percent or more of
the outstanding shares of any class of
voting securities of the other entity,
including shares of common or pre-
ferred stock, general or limited part-
nership shares or interests, or similar
interests that entitle the holder:

(i) To vote for or to select directors,
trustees, or partners (or individuals ex-
ercising similar functions) of that enti-
ty; or

(i) To vote on or to direct the con-
duct of the operations or other signifi-
cant policies of that entity;

(2) Controls in any manner the elec-
tion of a majority of the directors,
trustees, or general partners (or indi-
viduals exercising similar functions) of
the other entity; or

(3) Otherwise has the power to exer-
cise, directly or indirectly, a control-
ling influence over the management or
policies of the other entity through a
management agreement, common di-
rectors or management officials, or by
any other means.

Aggregate unpaid loan principal means
the aggregate unpaid principal of a
subscriber’s or member’s home mort-
gage loans, home-purchase contracts
and similar obligations.
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Allowance for loan and lease losses
means a specified balance-sheet ac-
count held to fund potential losses on
loans or leases, which is reported on a
regulatory financial report.

Appropriate regulator means:

(1) In the case of an insured deposi-
tory institution or a CDFI credit
union, an appropriate Federal banking
agency or appropriate State regulator,
as applicable; or

(2) In the case of an insurance com-
pany, an appropriate State regulator
accredited by the NAIC.

Captive means an entity that holds
an insurance license or charter under
the laws of a State, but that does not
meet the definition of ‘‘insurance com-
pany’’ set forth in this section or fall
within any other category of institu-
tion that may be eligible for member-
ship.

CDFI credit union means a State-
chartered credit union that does not
have Federal share insurance and that
has been certified as a CDFI by the
CDFI Fund.

CDFI Fund means the Community
Development Financial Institutions
Fund established under section 104(a)
of the Community Development Bank-
ing and Financial Institutions Act of
1994 (12 U.S.C. 4703(a)).

CFI asset cap means $1 billion, as ad-
justed annually by FHFA, beginning in
2009, to reflect any percentage increase
in the preceding year’s Consumer Price
Index (CPI) for all urban consumers, as
published by the U.S. Department of
Labor.

Class A stock means capital stock
issued by a Bank, including subclasses,
that has the characteristics specified
in section 6(a)(4)(A)(i) of the Bank Act
(12 U.S.C. 1426(a)(4)(A)(1)) and applica-
ble FHF A regulations.

Class B stock means capital stock
issued by a Bank, including subclasses,
that has the characteristics specified
in section 6(a)(4)(A)(ii) of the Bank Act
(12 U.S.C. 1426(a)(4)(A)(ii)) and applica-
ble FHF A regulations.

Combination business or farm property
means real property for which the total
appraised value is attributable to resi-
dential, and business or farm uses.

Community development financial insti-
tution or CDFI means an institution
that is certified as a community devel-
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opment financial institution by the
CDFI Fund under the Community De-
velopment Banking and Financial In-
stitutions Act of 1994 (12 U.S.C. 4701 et
seq.), other than a bank or savings as-
sociation insured under the Federal De-
posit Insurance Act (12 U.S.C. 1811 et
seq.), a holding company for such a
bank or savings association, or a credit
union that has Federal share insur-
ance.

Community financial institution or CFI
means an institution:

(1) The deposits of which are insured
under the Federal Deposit Insurance
Act (12 U.S.C. 1811 et seq.); and

(2) The total assets of which, as of
the date of a particular transaction,
are less than the CFI asset cap, with
total assets being calculated as an av-
erage of total assets over three years,
with such average being based on the
institution’s regulatory financial re-
ports filed with its appropriate regu-
lator for the most recent calendar
quarter and the immediately preceding
11 calendar quarters.

Composite regulatory examination rat-
ing means a composite rating assigned
to an institution following the guide-
lines of the Uniform Financial Institu-
tions Rating System (issued by the
Federal Financial Institutions Exam-
ination Council), including a CAMELS
rating or other similar rating, con-
tained in a written regulatory exam-
ination report.

Consolidation means a combination of
two or more business entities, and in-
cludes a consolidation of two or more
entities into a new entity, a merger of
one or more entities into another enti-
ty, or a purchase of substantially all of
the assets and assumption of substan-
tially all of the liabilities of an entity
by another entity.

CRA means the Community Reinvest-
ment Act of 1977 (12 U.S.C. 2901 et seq.).

CRA performance evaluation means,
unless otherwise specified, a formal
performance evaluation of an institu-
tion prepared by its appropriate regu-
lator as required by the CRA or, if such
a formal evaluation is unavailable for a
particular institution, an informal or
preliminary evaluation.
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De novo insured depository institution
means an insured depository institu-
tion with a charter approved by its ap-
propriate regulator within the three
years prior to the date the institution
applies for Bank membership.

Duwelling unit means a single room or
a unified combination of rooms de-
signed for residential use.

Enforcement action means any written
notice, directive, order, or agreement
initiated by an applicant for Bank
membership or by its appropriate regu-
lator to address any operational, finan-
cial, managerial, or other deficiencies
of the applicant identified by such reg-
ulator. An ‘“‘enforcement action” does
not include a board of directors’ resolu-
tion adopted by the applicant in re-
sponse to examination weaknesses
identified by such regulator.

Federal share insurance means insur-
ance coverage of credit union member
accounts provided by the National
Credit Union Share Insurance Fund
under subchapter II of the Federal
Credit Union Act (12 U.S.C. 1781 et seq.).

Funded residential construction loan
means the portion of a loan secured by
real property made to finance the on-
site construction of dwelling units on
one-to-four family property or multi-
family property disbursed to the bor-
rower.

Gross revenues means, in the case of a
CDFI1 applicant, total revenues re-
ceived from all sources, including
grants and other donor contributions
and earnings from operations.

Home mortgage loan means:

(1) A loan, whether or not fully amor-
tizing, or an interest in such a loan,
which is secured by a mortgage, deed of
trust, or other security agreement that
creates a first lien on one of the fol-
lowing interests in property:

(i) One-to-four family property or
multifamily property, in fee simple;

(ii) A leasehold on one-to-four family
property or multifamily property
under a lease of not less than 99 years
that is renewable, or under a lease hav-
ing a period of not less than 50 years to
run from the date the mortgage was ex-
ecuted; or

(iii) Combination business or farm
property where at least fifty (50) per-
cent of the total appraised value of the
combined property is attributable to

§1263.1

the residential portion of the property,
or in the case of any community finan-
cial institution, combination business
or farm property, on which is located a
permanent structure actually used as a
residence (other than for temporary or
seasonal housing), where the residence
constitutes an integral part of the
property; or

(2) A security representing:

(i) A right to receive a portion of the
cash flows from a pool of long-term
loans, provided that, at the time of
issuance of the security, all of the
loans meet the requirements of para-
graph (1) of this definition; or

(ii) An interest in other securities,
all of which meet the requirements of
paragraph (2)(i) of this definition.

Insurance company means an entity
that holds an insurance license or char-
ter under the laws of a State and whose
primary business is the underwriting of
insurance for persons or entities that
are not its affiliates.

Insured depository institution means:

(1) An insured depository institution
as defined in section 2(9) of the Bank
Act, as amended (12 U.S.C. 1422(9)); and

(2) To the extent provided under
§1263.19, a non-federally-insured credit
union.

Long-term means a term to maturity
of five years or greater at the time of
origination.

Manufactured housing means a manu-
factured home as defined in section
603(6) of the National Manufactured
Housing Construction and Safety
Standards Act of 1974, as amended (42
U.S.C. 5402(6)).

Multifamily property means:

(1) Real property that is solely resi-
dential and includes five or more dwell-
ing units;

(2) Real property that includes five or
more dwelling units combined with
commercial units, provided that the
property is primarily residential; or

(3) Nursing homes, dormitories, or
homes for the elderly.

NAIC means the National Association
of Insurance Commissioners.

Non-federally-insured credit union
means a State-chartered credit union
that does not have Federal share insur-
ance and that has not been certified as
a CDFI by the CDFI Fund.
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Nonperforming loans and leases means
the sum of the following, reported on a
regulatory financial report:

(1) Loans and leases that have been
past due for 90 days (60 days, in the
case of credit union applicants) or
longer but are still accruing;

(2) Loans and leases on a nonaccrual
basis; and

(3) Restructured loans and leases (not
already reported as nonperforming).

Nonresidential real property means
real property that is not used for resi-
dential purposes, including business or
industrial property, hotels, motels,
churches, hospitals, educational and
charitable institution buildings or fa-
cilities, clubs, lodges, association
buildings, golf courses, recreational fa-
cilities, farm property not containing a
dwelling unit, or similar types of prop-
erty.

One-to-four family property means:

(1) Real property that is solely resi-
dential, including one-to-four family
dwelling units or more than four fam-
ily dwelling units if each dwelling unit
is separated from the other dwelling
units by dividing walls that extend
from ground to roof, such as row
houses, townhouses, or similar types of
property;

(2) Manufactured housing if applica-
ble State law defines the purchase or
holding of manufactured housing as the
purchase or holding of real property;

(3) Individual condominium dwelling
units or interests in individual cooper-
ative housing dwelling units that are
part of a condominium or cooperative
building without regard to the number
of total dwelling units therein; or

(4) Real property which includes one-
to-four family dwelling units combined
with commercial units, provided the
property is primarily residential.

Operating exrpenses means, in the case
of a CDFI applicant, expenses for busi-
ness operations, including, but not lim-
ited to, staff salaries and benefits, pro-
fessional fees, interest, loan loss provi-
sion, and depreciation, contained in the
applicant’s audited financial state-
ments.

Other real estate owned means all
other real estate owned (i.e., foreclosed
and repossessed real estate), reported
on a regulatory financial report, and

12 CFR Ch. XII (1-1-25 Edition)

does not include direct and indirect in-
vestments in real estate ventures.

Regulatory examination report means a
written report of examination prepared
by the applicant’s appropriate regu-
lator, containing, in the case of insured
depository institution applicants, a
composite rating assigned to the insti-
tution following the guidelines of the
Uniform Financial Institutions Rating
System, including a CAMELS rating or
other similar rating.

Regulatory financial report means a fi-
nancial report that an institution is re-
quired to file with its appropriate regu-
lator on a specific periodic basis, in-
cluding the quarterly call report for
commercial banks and savings associa-
tions, quarterly or semi-annual call re-
port for credit unions, NAIC’s annual
or quarterly statement for insurance
companies, or other similar report, in-
cluding such report maintained by the
appropriate regulator in an electronic
database.

Residential mortgage loan means any
one of the following types of loans,
whether or not fully amortizing:

(1) A home mortgage loan;

(2) A funded residential construction
loan;

(3) A loan secured by manufactured
housing whether or not defined by
State law as secured by an interest in
real property;

(4) A loan secured by a junior lien on
one-to-four family property or multi-
family property;

(5) A security representing:

(i) A right to receive a portion of the
cash flows from a pool of loans, pro-
vided that, at the time of issuance of
the security, all of the loans meet the
requirements of one of paragraphs (1)
through (4) of this definition; or

(ii) An interest in other securities
that meet the requirements of para-
graph (5)(i) of this definition;

(6) A home mortgage loan secured by
a leasehold interest, as defined in para-
graph (1)(ii) of the definition of ‘““home
mortgage loan,” except that the period
of the lease term may be for any dura-
tion; or

(7) A loan that finances one or more
properties or activities that, if made by
a member, would satisfy the statutory
requirements for the Community In-
vestment Program established under
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section 10(i) of the Bank Act (12 U.S.C.
1430(i)), or the regulatory requirements
established for any Community Invest-
ment Cash Advance program.

Restricted assets means both perma-
nently restricted assets and tempo-
rarily restricted assets, as those terms
are used in Financial Accounting
Standard No. 117, or any successor pub-
lication.

Total assets means the total assets re-
ported on a regulatory financial report
or, in the case of a CDFI applicant, the
total assets contained in the appli-
cant’s audited financial statements.

Unrestricted cash and cash equivalents
means, in the case of a CDFI applicant,
cash and highly liquid assets that can
be easily converted into cash that are
not restricted in a manner that pre-
vents their use in paying expenses, as
contained in the applicant’s audited fi-
nancial statements.

[81 FR 3277, Jan. 20, 2016, as amended at 82
FR 25722, June 5, 2017]

Subpart B—Membership
Application Process

§1263.2 Membership application re-
quirements.

(a) Application. Except as otherwise
specified in this part, no institution
may become a member of a Bank un-
less it has submitted to that Bank an
application that satisfies the require-
ments of this part. The application
shall include a written resolution or
certification duly adopted by the appli-
cant’s board of directors, or by an indi-
vidual with authority to act on behalf
of the applicant’s board of directors, of
the following:

(1) Applicant review. The applicant
has reviewed the requirements of this
part and, as required by this part, has
provided to the best of its knowledge
the most recent, accurate, and com-
plete information available; and

(2) Duty to supplement. The applicant
will promptly supplement the applica-
tion with any relevant information
that comes to its attention prior to the
Bank’s decision on whether to approve
or deny the application, and if the
Bank’s decision is appealed pursuant to
§1263.5, prior to resolution of any ap-
peal by FHFA.

§1263.3

(b) Digest. The Bank shall prepare a
written digest for each applicant stat-
ing whether or not the applicant meets
each of the requirements in §§1263.6 to
1263.19, the Bank’s findings, and the
reasons therefor. In preparing a digest
for an applicant whose satisfaction of
the membership eligibility require-
ments of §1263.6(a) is contingent upon
its meeting the definition of ‘‘insur-
ance company’’ set forth in §1263.1, the
Bank shall state its conclusion as to
whether the applicant meets that defi-
nition and summarize the bases for
that conclusion. In preparing a digest
for a non-federally-insured credit union
applicant, the Bank shall summarize
the manner in which the applicant has
complied with the requirements of
§1263.19(a).

(c) File. The Bank shall maintain a
membership file for each applicant for
at least three years after the Bank de-
cides whether to approve or deny mem-
bership or, in the case of an appeal to
FHFA, for three years after the resolu-
tion of the appeal. The membership file
shall contain at a minimum:

(1) Digest. The digest required by
paragraph (b) of this section.

(2) Required documents. All documents
required by §§1263.6 to 1263.19, including
documents required to establish or
rebut a presumption under this part,
shall be described in and attached to
the digest. The Bank is not required to
retain in the file portions of regulatory
financial reports that are not relevant
to its decision on the membership ap-
plication. If an applicant’s appropriate
regulator requires return or destruc-
tion of a regulatory examination re-
port, the date that the report is re-
turned or destroyed shall be noted in
the file.

(3) Additional documents. Any addi-
tional document submitted by the ap-
plicant, or otherwise obtained or gen-
erated by the Bank, concerning the ap-
plicant.

(4) Decision resolution. The decision
resolution described in §1263.3(b).

[81 FR 3277, Jan. 20, 2016, as amended at 82
FR 25722, June 5, 2017]

§1263.3 Decision on application.

(a) Authority. FHFA hereby author-
izes the Banks to approve or deny all
applications for membership, subject
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to the requirements of this part. The
authority to approve membership ap-
plications may be exercised only by a
committee of the Bank’s board of di-
rectors, the Bank president, or a senior
officer who reports directly to the
Bank president, other than an officer
with responsibility for business devel-
opment.

(b) Decision resolution. For each appli-
cant, the Bank shall prepare a written
resolution duly adopted by the Bank’s
board of directors, by a committee of
the board of directors, or by an officer
with delegated authority to approve
membership applications. The decision
resolution shall state:

(1) That the statements in the digest
are accurate to the best of the Bank’s
knowledge, and are based on a diligent
and comprehensive review of all avail-
able information identified in the di-
gest; and

(2) The Bank’s decision and the rea-
sons therefor. Decisions to approve an
application should state specifically
that:

(i) The applicant is authorized under
the laws of the United States and the
laws of the appropriate State to be-
come a member of, purchase stock in,
do business with, and maintain depos-
its in, the Bank to which the applicant
has applied; and

(ii) The applicant meets all of the
membership eligibility criteria of the
Bank Act and this part.

(c) Action on applications. The Bank
shall act on an application within 60
calendar days of the date the Bank
deems the application to be complete.
An application is ‘‘complete’” when the
Bank has obtained all the information
required by this part, and any other in-
formation the Bank deems necessary,
to process the application. If an appli-
cation that was deemed complete sub-
sequently is deemed incomplete be-
cause the Bank determines during the
review process that additional informa-
tion is necessary to process the appli-
cation, the Bank may suspend the 60-
day processing period until the Bank
again deems the application to be com-
plete, at which time the processing pe-
riod shall resume. The Bank shall no-
tify an applicant in writing when it
deems the applicant’s application to be
complete, and shall maintain a copy of

12 CFR Ch. XII (1-1-25 Edition)

the notice in the applicant’s member-
ship file. The Bank shall notify an ap-
plicant whenever it suspends or re-
sumes the 60-day processing period, and
shall maintain a written record of
those notifications in the applicant’s
membership file. Within three business
days of a Bank’s decision on an appli-
cation, the Bank shall provide the ap-
plicant and FHFA with a copy of the
Bank’s decision resolution.

[81 FR 3277, Jan. 20, 2016, as amended at 82
FR 25722, June 5, 2017]

§1263.4 Automatic membership.

(a) Automatic membership for certain
charter conversions. An insured deposi-
tory institution member that converts
from one charter type to another auto-
matically shall become a member of
the Bank of which the converting insti-
tution was a member on the effective
date of the conversion, provided that
the converted institution continues to
be an insured depository institution
and the assets of the institution imme-
diately before and immediately after
the conversion are not materially dif-
ferent. In such case, all relationships
existing between the member and the
Bank at the time of such conversion
may continue.

(b) Automatic membership for transfers.
Any member that relocates its prin-
cipal place of business to another Bank
district or that redesignates its prin-
cipal place of business to another Bank
district pursuant to §1263.18(c) auto-
matically shall become a member of
the Bank of that district upon the pur-
chase of the minimum amount of Bank
stock required for membership in that
Bank, as required by §1263.20.

(c) Automatic membership, in the
Bank’s discretion, for certain consolida-
tions. (1) If a member institution (or in-
stitutions) and a nonmember institu-
tion are consolidated, and the consoli-
dated institution has its principal
place of business in a State in the same
Bank district as the disappearing insti-
tution (or institutions), and the con-
solidated institution will operate under
the charter of the nonmember institu-
tion, on the effective date of the con-
solidation, the consolidated institution
may, in the discretion of the Bank of
which the disappearing institution (or
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institutions) was a member imme-
diately prior to the effective date of
the consolidation, automatically be-
come a member of such Bank upon the
purchase of the minimum amount of
Bank stock required for membership in
that Bank, as required by §1263.20, pro-
vided that:

(i) 90 percent or more of the consoli-
dated institution’s total assets are de-
rived from the total assets of the dis-
appearing member institution (or insti-
tutions); and

(ii) The consolidated institution pro-
vides written notice to such Bank,
within 60 calendar days after the effec-
tive date of the consolidation, that it
desires to be a member of the Bank.

(2) The provisions of §1263.24(b)(4)(1)
shall apply, and upon approval of auto-
matic membership by the Bank, the
provisions of §1263.24(c) shall apply.

§1263.5 Appeals.

(a) Appeals by applicants.—(1) Filing
procedure. Within 90 calendar days of
the date of a Bank’s decision to deny
an application for membership, the ap-
plicant may file a written appeal of the
decision with FHFA.

(2) Documents. The applicant’s appeal
shall be addressed to the Deputy Direc-
tor for Federal Home Loan Bank Regu-
lation, Federal Housing Finance Agen-
cy, 400 Seventh Street SW., Wash-
ington, DC 20219, with a copy to the
Bank, and shall include the following
documents:

(i) Bank’s decision resolution. A copy
of the Bank’s decision resolution; and

(ii) Basis for appeal. An applicant
must provide a statement of the basis
for the appeal with sufficient facts, in-
formation, analysis, and explanation to
rebut any applicable presumptions, or
otherwise to support the applicant’s
position.

(b) Record for appeal.—(1) Copy of
membership file. Upon receiving a copy
of an appeal, the Bank whose action
has been appealed (appellee Bank) shall
provide FHFA with a copy of the appli-
cant’s complete membership file. Until
FHFA resolves the appeal, the appellee
Bank shall supplement the materials
provided to FHFA as any new mate-
rials are received.

(2) Additional information. FHFA may
request additional information or fur-

§1263.6

ther supporting arguments from the
appellant, the appellee Bank, or any
other party that FHFA deems appro-
priate.

(¢) Deciding appeals. FHFA shall con-
sider the record for appeal described in
paragraph (b) of this section and shall
resolve the appeal based on the require-
ments of the Bank Act and this part
within 90 calendar days of the date the
appeal is filed with FHFA. In deciding
the appeal, FHFA shall apply the pre-
sumptions in this part, unless the ap-
pellant or appellee Bank presents evi-
dence to rebut a presumption as pro-
vided in §1263.17.

Subpart C—Eligibility
Requirements

§1263.6 General
ments.

eligibility require-

(a) Requirements. Any building and
loan association, savings and loan asso-
ciation, cooperative bank, homestead
association, insurance company, sav-
ings bank, community development fi-
nancial institution (including a CDFI
credit union), or insured depository in-
stitution shall be eligible for Bank
membership if:

(1) It is duly organized under tribal
law, or under the laws of any State or
of the United States;

(2) It is subject to inspection and reg-
ulation under the banking laws, or
under similar laws, of any State or of
the United States or, in the case of a
CDF1I, is certified by the CDFI Fund;

(3) It makes long-term home mort-
gage loans;

(4) Its financial condition is such
that advances may be safely made to
it;

(5) The character of its management
is consistent with sound and economi-
cal home financing;

(6) Its home financing policy is con-
sistent with sound and economical
home financing; and

(7) It has complied with any applica-
ble requirement of paragraphs (b) and
(c) of this section.

(b) Additional eligibility requirement for
insured depository institutions other than
community financial institutions. In
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order to be eligible to become a mem-
ber of a Bank, an insured depository in-
stitution applicant other than a com-
munity financial institution also must
have at least 10 percent of its total as-
sets in residential mortgage loans.

(c) Additional eligibility requirement for
applicants that are not insured depository
institutions. In order to be eligible to
become a member of a Bank, an appli-
cant that is not an insured depository
institution also must have mortgage-
related assets that reflect a commit-
ment to housing finance, as determined
by the Bank in its discretion.

(d) Ineligibility. Except as provided in
paragraph (e) of this section, an insti-
tution that does not satisfy the re-
quirements of this part shall be ineli-
gible for membership.

(e) Treatment of captives previously ad-
mitted to membership. A Bank that ad-
mitted one or more captives to mem-
bership prior to February 19, 2016 shall
wind down its relationship with, and
terminate the membership of, each of
those captives as provided in this para-
graph (e).

(1) Captives admitted prior to September
12, 2014.—({) A Bank shall have until
February 19, 2021 to wind down its busi-
ness transactions with any captive
that it had admitted to membership
prior to September 12, 2014, notwith-
standing the captive’s ineligibility for
Bank membership. The Bank may
make or renew an advance to such a
captive only if:

(A) After making or renewing the ad-
vance, its total outstanding advances
to that captive would not exceed 40
percent of the captive’s total assets;
and

(B) The new or renewed advance has
a maturity date no later than February
19, 2021.

(ii) A Bank shall terminate the mem-
bership of any captive described in
paragraph (e)(1)(i) of this section no
later than February 19, 2021, as pro-
vided under §1263.27. After termination,
the Bank shall require the liquidation
of any outstanding indebtedness owed
by, and the settlement of all other out-
standing business transactions with,
such terminated captive, and shall re-
deem or repurchase the Bank stock
owned by the captive in accordance
with §1263.29; provided that the Bank

12 CFR Ch. XII (1-1-25 Edition)

may allow the captive to repay any
outstanding advance made or last re-
newed in accordance with the applica-
ble requirements then in effect and
having a maturity date later than its
date of termination in accordance with
its terms and delay the repurchase of
any Bank stock held in support of that
advance until after the advance has
been repaid, in accordance with the
Bank’s capital plan.

(2) Captives admitted on or after Sep-
tember 12, 2014.—(i) A Bank shall have
until February 19, 2017 to wind down its
business transactions with any captive
that it had admitted to membership on
or after September 12, 2014, notwith-
standing the captive’s ineligibility for
Bank membership. The Bank shall not
make or renew any advance to such a
captive.

(ii) A Bank shall terminate the mem-
bership of any captive described in
paragraph (e)(2)(i) of this section no
later than February 19, 2017, as pro-
vided under §1263.27. Upon termination,
the Bank shall require the liquidation
of any outstanding indebtedness owed
by, and the settlement of all other out-
standing business transactions with,
such terminated captive, and shall re-
deem or repurchase the Bank stock
owned by the captive in accordance
with §1263.29; provided that all ad-
vances outstanding to that member
must be repaid in full by the termi-
nation date.

§1263.7 Duly organized requirement.

An applicant shall be deemed to be
duly organized, as required by section
4(a)(1)(A) of the Bank Act (12 U.S.C.
1424(a)(1)(A)) and §1263.6(a)(1), if it is
chartered by a State or federal agency
as a building and loan association, sav-
ings and loan association, cooperative
bank, homestead association, insur-
ance company, savings bank, or in-
sured depository institution or, in the
case of a CDFI applicant, is incor-
porated under State or tribal law.

§1263.8 Subject to inspection and reg-
ulation requirement.

An applicant shall be deemed to be
subject to inspection and regulation, as
required by section 4(a)(1)(B) of the
Bank Act (12 U.S.C. 1424 (a)(1)(B)) and
§1263.6(a)(2) if, in the case of an insured

472



Federal Housing Finance Agency

depository institution or insurance
company applicant, it is subject to in-
spection and regulation by its appro-
priate regulator. A CDFI applicant
that is certified by the CDFI Fund is
not subject to this requirement.

§1263.9 Makes long-term home mort-
gage loans requirement.

An applicant shall be deemed to
make long-term home mortgage loans,
as required by section 4(a)(1)(C) of the
Bank Act (12 U.S.C. 1424(a)(1)(C)) and
§1263.6(a)(3), if, based on the applicant’s
most recent regulatory financial report
filed with its appropriate regulator, or
other documentation provided to the
Bank, in the case of a CDFI applicant
that does not file such reports, the ap-
plicant originates or purchases long-
term home mortgage loans.

§1263.10 Ten percent requirement for
certain insured depository institu-
tion applicants.

An insured depository institution ap-
plicant that is subject to the 10 percent
requirement of section 4(a)(2)(A) of the
Bank Act (12 U.S.C. 1424(a)(2)(A)) and
§1263.6(b) shall be deemed to comply
with that requirement if, based on the
applicant’s most recent regulatory fi-
nancial report filed with its appro-
priate regulator, the applicant has at
least 10 percent of its total assets in
residential mortgage loans, except that
any assets used to secure mortgage-
backed securities as described in para-
graph (b) of the definition of ‘“‘residen-
tial mortgage loan’ set forth in §1263.1
shall not be used to meet this require-
ment.

§1263.11 Financial condition require-

ment for depository institutions
and CDFI credit unions.
(a) Review requirement. In deter-

mining whether a building and loan as-
sociation, savings and loan association,
cooperative bank, homestead associa-
tion, savings bank, insured depository
institution, or CDFI credit union has
complied with the financial condition
requirements of section 4(a)(2)(B) of
the Bank Act (12 U.S.C. 1424(a)(2)(B))
and §1263.6(a)(4), the Bank shall obtain
as a part of the membership applica-
tion and review each of the following
documents:

§1263.11

(1) Regulatory financial reports. The
regulatory financial reports filed by
the applicant with its appropriate reg-
ulator for the last six calendar quar-
ters and three year-ends preceding the
date the Bank receives the application;

(2) Financial statement. In order of
preference—

(i) The most recent independent
audit of the applicant conducted in ac-
cordance with generally accepted au-
diting standards by a certified public
accounting firm which submits a re-
port on the applicant;

(ii) The most recent independent
audit of the applicant’s parent holding
company conducted in accordance with
generally accepted auditing standards
by a certified public accounting firm
which submits a report on the consoli-
dated holding company but not on the
applicant separately;

(iii) The most recent directors’ exam-
ination of the applicant conducted in
accordance with generally accepted au-
diting standards by a certified public
accounting firm;

(iv) The most recent directors’ exam-
ination of the applicant performed by
other external auditors;

(v) The most recent review of the ap-
plicant’s financial statements by exter-
nal auditors;

(vi) The most recent compilation of
the applicant’s financial statements by
external auditors; or

(vii) The most recent audit of other
procedures of the applicant.

(3) Regulatory examination report. The
applicant’s most recent available regu-
latory examination report prepared by
its appropriate regulator, a summary
prepared by the Bank of the applicant’s
strengths and weaknesses as cited in
the regulatory examination report, and
a summary prepared by the Bank or
applicant of actions taken by the appli-
cant to respond to examination weak-
nesses;

(4) Enforcement actions. A description
prepared by the Bank or applicant of
any outstanding enforcement actions
against the applicant, responses by the
applicant, reports as required by the
enforcement action, and verbal or writ-
ten indications, if available, from the
appropriate regulator of how the appli-
cant is complying with the terms of
the enforcement action; and
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(5) Additional information. Any other
relevant document or information con-
cerning the applicant that comes to
the Bank’s attention in reviewing the
applicant’s financial condition.

(b) Standards. An applicant of the
type described in paragraph (a) of this
section shall be deemed to be in com-
pliance with the financial condition re-
quirement of section 4(a)(2)(B) of the
Bank Act (12 U.S.C. 1424(a)(2)(B)) and
§1263.6(a)(4), if:

(1) Recent composite regulatory exam-
ination rating. The applicant has re-
ceived a composite regulatory exam-
ination rating from its appropriate reg-
ulator within two years preceding the
date the Bank receives the application;

(2) Capital requirement. The applicant
meets all of its minimum statutory
and regulatory capital requirements as
reported in its most recent quarter-end
regulatory financial report filed with
its appropriate regulator; and

(8) Minimum performance standard—()
Except as provided in paragraph
(b)(3)(iii) of this section, the appli-
cant’s most recent composite regu-
latory examination rating from its ap-
propriate regulator within the past two
years was ‘‘1”, or the most recent rat-
ing was “2” or ‘3" and, based on the
applicant’s most recent regulatory fi-
nancial report filed with its appro-
priate regulator, the applicant satisfied
all of the following performance trend
criteria—

(A) Earnings. The applicant’s ad-
justed net income was positive in four
of the six most recent calendar quar-
ters;

(B) Nonperforming assets. The appli-
cant’s nonperforming loans and leases
plus other real estate owned, did not
exceed 10 percent of its total loans and
leases plus other real estate owned, in
the most recent calendar quarter; and

(C) Allowance for loan and lease losses.
The applicant’s ratio of its allowance
for loan and lease losses plus the allo-
cated transfer risk reserve to nonper-
forming loans and leases was 60 percent
or greater during four of the six most
recent calendar quarters.

(ii) For applicants that are not re-
quired to report financial data to their
appropriate regulator on a quarterly
basis, the information required in para-
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graph (b)(3)(i) of this section may be
reported on a semi-annual basis.

(iii) An applicant that is a CDFI cred-
it union or a non-federally-insured
credit union must meet the perform-
ance trend criteria in paragraph
(b)(3)(1) of this section irrespective of
its composite regulatory examination
rating.

(c) Eligible collateral not considered.
The availability of sufficient eligible
collateral to secure advances to the ap-
plicant is presumed and shall not be
considered in determining whether an
applicant is in the financial condition
required by section 4(a)(2)(B) of the
Bank Act (12 U.S.C. 1424(a)(2)(B)) and
§1263.6(a)(4).

[81 FR 3277, Jan. 20, 2016, as amended at 82
FR 25722, June 5, 2017]

§1263.12 Character of management re-
quirement.

(a) General. A building and loan asso-
ciation, savings and loan association,
cooperative bank, homestead associa-
tion, savings bank, insured depository
institution, insurance company, and
CDF1I credit union shall be deemed to
be in compliance with the character of
management requirements of section
4(a)(2)(C) of the Bank Act (12 U.S.C.
1424(a)(2)(C)) and §1263.6(a)(5) if the ap-
plicant provides to the Bank an un-
qualified written certification duly
adopted by the applicant’s board of di-
rectors, or by an individual with au-
thority to act on behalf of the appli-
cant’s board of directors, that:

(1) Enforcement actions. Neither the
applicant nor any of its directors or
senior officers is subject to, or oper-
ating under, any enforcement action
instituted by its appropriate regulator;

(2) Criminal, civil or administrative pro-
ceedings. Neither the applicant nor any
of its directors or senior officers has
been the subject of any criminal, civil
or administrative proceedings reflect-
ing wupon creditworthiness, business
judgment, or moral turpitude since the
most recent regulatory examination
report; and

(3) Criminal, civil or administrative
monetary liabilities, lawsuits or judg-
ments. There are no known potential
criminal, civil or administrative mone-
tary liabilities, material pending law-
suits, or unsatisfied judgments against
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the applicant or any of its directors or
senior officers since the most recent
regulatory examination report, that
are significant to the applicant’s oper-
ations.

(b) CDFIs other than CDFI credit
unions. A CDFI applicant, other than a
CDFI credit union, shall be deemed to
be in compliance with the character of
management requirement of
§1263.6(a)(5), if the applicant provides
an unqualified written certification
duly adopted by the applicant’s board
of directors, or by an individual with
authority to act on behalf of the appli-
cant’s board of directors, that:

(1) Criminal, civil or administrative pro-
ceedings. Neither the applicant nor any
of its directors or senior officers has
been the subject of any criminal, civil
or administrative proceedings reflect-
ing upon creditworthiness, business
judgment, or moral turpitude in the
past three years; and

(2) Criminal, civil or administrative
monetary liabilities, lawsuits or judg-
ments. There are no known potential
criminal, civil or administrative mone-
tary liabilities, material pending law-
suits, or unsatisfied judgments against
the applicant or any of its directors or
senior officers arising within the past
three years that are significant to the
applicant’s operations.

§1263.13 Home financing policy re-
quirement.

(a) Standard. An applicant shall be
deemed to be in compliance with the
home financing policy requirements of
section 4(a)(2)(C) of the Bank Act (12
U.S.C. 1424(a)(2)(C)) and §1263.6(a)(6), if
the applicant has received a CRA rat-
ing of ‘“‘Satisfactory’ or better on its
most recent CRA performance evalua-
tion.

(b) Written justification required. An
applicant that is not subject to the
CRA shall file, as part of its applica-
tion for membership, a written jus-
tification acceptable to the Bank of
how and why the applicant’s home fi-
nancing policy is consistent with the
Bank System’s housing finance mis-
sion.

§1263.14

§1263.14 De novo insured depository
institution applicants.

(a) Presumptive compliance. A de novo
insured depository institution appli-
cant shall be deemed to meet the duly
organized, subject to inspection and
regulation, financial condition, and
character of management requirements
of §§1263.7, 1263.8, 1263.11 and 1263.12, re-
spectively.

(b) Makes long-term home mortgage
loans requirement. A de novo insured de-
pository institution applicant shall be
deemed to make long-term home mort-
gage loans, as required by section
4(a)(1)(C) of the Bank Act (12 U.S.C.
1424(a)(1)(C)) and §1263.6(a)(3), if it has
filed as part of its application for mem-
bership a written justification accept-
able to the Bank of how its home fi-
nancing credit policy and lending prac-
tices will include originating or pur-
chasing long-term home mortgage
loans.

(c) 10 percent requirement.—(1) Condi-
tional approval. If a de novo insured de-
pository institution applicant that
commenced its initial business oper-
ations less than one year before apply-
ing for Bank membership is subject to,
but cannot yet meet, the 10 percent re-
quirement of section 4(a)(2)(A) of the
Bank Act (12 U.S.C. 1424(a)(2)(A)) and
§1263.6(b) as provided in §1263.10, a
Bank may conditionally approve that
applicant for membership if it meets
all other applicable requirements.

(2) Approval may become final. If, with-
in one year after commencement of its
initial business operations, an institu-
tion that was conditionally approved
for membership under paragraph (c)(1)
of this section supplies evidence ac-
ceptable to the Bank that it satisfies
the 10 percent requirement as provided
under §1263.10, its membership ap-
proval shall become final.

(3) Approval may become void. If an in-
stitution that was conditionally ap-
proved for membership under para-
graph (c)(1) does not satisfy the re-
quirements of paragraph (c)(2) of this
section, it shall be deemed to be out of
compliance with the 10 percent require-
ment, and its conditional membership
approval shall become void.

(d) Home financing policy require-
ment.—(1) Conditional approval. If a de
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novo insured depository institution ap-
plicant cannot meet the home financ-
ing policy requirement of section
4(a)(2)(C) of the Bank Act (12 U.S.C.
1424(a)(2)(C)) and §1263.6(a)(6) as pro-
vided under §1263.13 because it has not
received its first CRA performance
evaluation, a Bank may conditionally
approve that applicant for membership
if it meets all other applicable require-
ments and has included in its applica-
tion a written justification acceptable
to the Bank of how and why its home
financing credit policy and lending
practices will meet the credit needs of
its community.

(2) Approval may become final. If an in-
stitution that was conditionally ap-
proved for membership under para-
graph (d)(1) of this section supplies evi-
dence acceptable to the Bank that it
has satisfied the home financing policy
requirement as provided under §1263.13
by receiving a CRA rating of ‘‘Satis-
factory” or better on its first CRA per-
formance evaluation, its membership
approval shall cease to be conditional.

(3) Approval may become void. If an in-
stitution that was conditionally ap-
proved for membership under para-
graph (d)(1) of this section receives a
rating of ‘“Needs to Improve’’ or ‘‘Sub-
stantial Non-Compliance” on its first
CRA performance evaluation, and fails
to rebut the presumption of non-com-
pliance with the home financing policy
requirement as provided under
§1263.17(f), it shall be deemed to be out
of compliance with that requirement
and its conditional membership ap-
proval shall become void.

(e) Other rules. An institution that
has been conditionally approved for
membership under paragraph (c)(1) or
(d)(1) of this section shall be subject to
all regulations applicable to members
generally, including those relating to
stock purchase requirements and or
collateral, notwithstanding that its
membership may be conditional for
some period of time. If an institution’s
conditional membership approval be-
comes void as provided in paragraphs
(c)(3) or (d)(3) of this section, then the
Bank shall liquidate any outstanding
indebtedness owed by the institution to
the Bank and redeem or repurchase its
capital stock 1in accordance with
§1263.29.
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§1263.15
cants.

Recently consolidated appli-

An applicant that has recently con-
solidated with another institution is
subject to the requirements of §§1263.7
to 1263.13 except as provided in this sec-
tion.

(a) Financial condition requirement.
For purposes of §1263.11(a)(1) and
1263.11(b)(3)(1)(A), a recently consoli-
dated applicant that has not yet filed
regulatory financial reports as a con-
solidated entity for six quarters or
three calendar year-ends shall provide
to the Bank:

(1) All regulatory financial reports
that the applicant has filed as a con-
solidated entity; and

(2) Pro forma combined financial
statements for those quarters for
which actual combined regulatory fi-
nancial reports are unavailable.

(b) Home financing policy requirement.
For purposes of §1263.13, a recently
consolidated applicant that has not yet
received its first CRA performance
evaluation as a consolidated entity
shall file as part of its application a
written justification acceptable to the
Bank of how and why the applicant’s
home financing credit policy and lend-
ing practices will meet the credit needs
of its community.

(c) Makes long-term home mortgage
loans requirement; 10 percent requirement.
For purposes of determining compli-
ance with §§1263.9 and 1263.10, a Bank
may, in its discretion, permit a re-
cently consolidated applicant that has
not yet filed a regulatory financial re-
port as a consolidated entity to provide
the pro forma financial statement for
the consolidated entity that the con-
solidating entities filed with the regu-
lator that approved the consolidation.

§1263.16 Financial condition require-
ment for insurance company and
certain CDFI applicants.

(a) Insurance companies.—(1) An in-
surance company applicant shall be
deemed to meet the financial condition
requirement of §1263.6(a)(4) if the Bank
determines:

(i) Based on the information con-
tained in the applicant’s most recent
regulatory financial report filed with
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its appropriate regulator, that the ap-
plicant meets all of its minimum stat-
utory and regulatory capital require-
ments and the capital standards estab-
lished by the NAIC; and

(ii) Based on the applicant’s most re-
cent audited financial statements, that
the applicant’s financial condition is
such that the Bank can safely make
advances to it.

(2) In making the determination re-
quired under paragraph (a)(1)(ii) of this
section, the Bank shall use audited fi-
nancial statements that have been pre-
pared in accordance with generally ac-
cepted accounting principles, if they
are available. If they are not available,
the Bank may use audited financial
statements prepared in accordance
with statutory accounting principles.

(b) CDFIs other than CDFI credit
unions.—(1) Review requirement. In order
for a Bank to determine whether a
CDFI applicant, other than a CDFI
credit union, has complied with the fi-
nancial condition requirement of
§1263.6(a)(4), the applicant shall sub-
mit, as a part of its membership appli-
cation, each of the following docu-
ments, and the Bank shall consider all
such information prior to acting on the
application for membership:

(i) Financial statements. An inde-
pendent audit conducted within the
prior year in accordance with generally
accepted auditing standards by a cer-
tified public accounting firm, plus
more recent quarterly statements, if
available, and financial statements for
the two years prior to the most recent
audited financial statement. At a min-
imum, all such financial statements
must include income and expense
statements, statements of activities,
statements of financial position, and
statements of cash flows. The financial
statement for the most recent year
must include separate schedules or dis-
closures of the financial position of
each of the applicant’s affiliates, de-
scriptions of their lines of business, de-
tailed financial disclosures of the rela-
tionship between the applicant and its
affiliates (such as indebtedness or sub-
ordinate debt obligations), disclosures
of interlocking directorships with each
affiliate, and identification of tem-
porary and permanently restricted

§1263.16

funds and the requirements of these re-
strictions;

(ii) CDFI Fund certification. The cer-
tification that the applicant has re-
ceived from the CDFI Fund. If the cer-
tification is more than three years old,
the applicant must also submit a writ-
ten statement attesting that there
have been no material events or occur-
rences since the date of certification
that would adversely affect its stra-
tegic direction, mission, or business op-
erations; and

(iii) Additional information. Any other
relevant document or information a
Bank requests concerning the appli-
cant’s financial condition that is not
contained in the applicant’s financial
statements, as well as any other infor-
mation that the applicant believes
demonstrates that it satisfies the fi-
nancial condition requirement of
§1263.6(a)(4), notwithstanding its fail-
ure to meet any of the financial condi-
tion standards of paragraph (b)(2) of
this section.

(2) Standards. A CDFI applicant,
other than a CDFI credit union, shall
be deemed to be in compliance with the
financial condition requirement of
§1263.6(a)(4) if it meets all of the fol-
lowing minimum financial standards—

(i) Net asset ratio. The applicant’s
ratio of net assets to total assets is at
least 20 percent, with net and total as-
sets including restricted assets, where
net assets is calculated as the residual
value of assets over liabilities and is
based on information derived from the
applicant’s most recent financial state-
ments;

(ii) Earnings. The applicant has
shown positive net income, where net
income is calculated as gross revenues
less total expenses, is based on infor-
mation derived from the applicant’s
most recent financial statements, and
is measured as a rolling three-year av-
erage;

(iii) Loan loss reserves. The appli-
cant’s ratio of loan loss reserves to
loans and leases 90 days or more delin-
quent (including loans sold with full re-
course) is at least 30 percent, where
loan loss reserves are a specified bal-
ance sheet account that reflects the
amount reserved for loans expected to
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be uncollectible and are based on infor-
mation derived from the applicant’s
most recent financial statements;

(iv) Liquidity. The applicant has an
operating liquidity ratio of at least 1.0
for the four most recent quarters, and
for one or both of the two preceding
yvears, where the numerator of the
ratio includes unrestricted cash and
cash equivalents and the denominator
of the ratio is the average quarterly
operating expense.

§1263.17

(a) Rebutting presumptive compliance.
The presumption that an applicant
meeting the requirements of §§1263.7 to
1263.16 is in compliance with the cor-
responding eligibility requirements of
section 4(a) of the Bank Act (12 U.S.C.
1424(a)) and §1263.6(a) and (b), may be
rebutted, and the Bank may deny
membership to an applicant, if the
Bank obtains substantial evidence to
overcome the presumption of compli-
ance.

(b) Rebutting presumptive noncompli-
ance. The presumption that an appli-
cant not meeting a particular require-
ment of §§1263.8, 1263.11, 1263.12, 1263.13,
or 1263.16, is not in compliance with the
corresponding eligibility requirement
of section 4(a) of the Bank Act (12
U.S.C. 1424(a)) and §1263.6(a) may be re-
butted and the applicant shall be
deemed to be in compliance with an
eligibility requirement, if it satisfies
the applicable requirements in this sec-
tion.

(c) Presumptive noncompliance by in-
surance company applicant with ‘‘subject
to inspection and regulation’’ requirement
of §1263.8. If an insurance company ap-
plicant is not subject to inspection and
regulation by an appropriate State reg-
ulator accredited by the NAIC, as re-
quired by §1263.8, the applicant or the
Bank shall prepare a written justifica-
tion that provides substantial evidence
acceptable to the Bank that the appli-
cant is subject to inspection and regu-
lation as required by §1263.6(a)(2), not-
withstanding the regulator’s lack of
NAIC accreditation.

(d) Presumptive noncompliance with fi-
nancial condition requirements of
$§1263.11 and 1263.16—(1) Applicants sub-
ject to §1263.11. For applicants subject
to §1263.11, in the case of an applicant’s

Rebuttable presumptions.
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lack of a composite regulatory exam-
ination rating within the two-year pe-
riod required by §1263.11(b)(1), a vari-
ance from the rating required by
§1263.11(b)(3)(i), or a variance from a
performance trend criterion required
by §1263.11(b)(3)(i), the applicant or the
Bank shall prepare a written justifica-
tion pertaining to such requirement
that provides substantial evidence ac-
ceptable to the Bank that the appli-
cant is in the financial condition re-
quired by §1263.6(a)(4), notwithstanding
the lack of rating or variance.

(2) Applicants subject to §1263.16. For
applicants subject to §1263.16, in the
case of an insurance company appli-
cant’s variance from a capital require-
ment or standard of §1263.16(a) or, in
the case of a CDFI applicant’s variance
from the standards of §1263.16(b), the
applicant or the Bank shall prepare a
written justification pertaining to such
requirement or standard that provides
substantial evidence acceptable to the
Bank that the applicant is in the finan-
cial condition required by §1263.6(a)(4),
notwithstanding the variance.

(e) Presumptive mnoncompliance with
character of management requirement of
$1263.12—(1) Enforcement actions. If an
applicant or any of its directors or sen-
ior officers is subject to, or operating
under, any enforcement action insti-
tuted by its appropriate regulator, the
applicant shall provide or the Bank
shall obtain:

(i) Regulator confirmation. Written or
verbal confirmation from the appli-
cant’s appropriate regulator that the
applicant or its directors or senior offi-
cers are in substantial compliance with
all aspects of the enforcement action;
or

(ii) Written analysis. A written anal-
ysis acceptable to the Bank indicating
that the applicant or its directors or
senior officers are in substantial com-
pliance with all aspects of the enforce-
ment action. The written analysis shall
state each action the applicant or its
directors or senior officers are required
to take by the enforcement action, the
actions actually taken by the applicant
or its directors or senior officers, and
whether the applicant regards this as
substantial compliance with all aspects
of the enforcement action.
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(2) Criminal, civil or administrative pro-
ceedings. If an applicant or any of its
directors or senior officers has been the
subject of any criminal, civil or admin-
istrative proceedings reflecting upon
creditworthiness, business judgment,
or moral turpitude since the most re-
cent regulatory examination report or,
in the case of a CDFI applicant, during
the past three years, the applicant
shall provide or the Bank shall ob-
tain—

(i) Regulator confirmation. Written or
verbal confirmation from the appli-
cant’s appropriate regulator that the
proceedings will not likely result in an
enforcement action; or

(i1) Written analysis. A written anal-
ysis acceptable to the Bank indicating
that the proceedings will not likely re-
sult in an enforcement action or, in the
case of a CDFI applicant, that the pro-
ceedings will not likely have a signifi-
cantly deleterious effect on the appli-
cant’s operations. The written analysis
shall state the severity of the charges,
and any mitigating action taken by the
applicant or its directors or senior offi-
cers.

(3) Criminal, civil or administrative
monetary liabilities, lawsuits or judg-
ments. If there are any known potential
criminal, civil or administrative mone-
tary liabilities, material pending law-
suits, or unsatisfied judgments against
the applicant or any of its directors or
senior officers since the most recent
regulatory examination report or, in
the case of a CDFI applicant, occurring
within the past three years, that are
significant to the applicant’s oper-
ations, the applicant shall provide or
the Bank shall obtain—

(1) Regulator confirmation. Written or
verbal confirmation from the appli-
cant’s appropriate regulator that the
liabilities, lawsuits or judgments will
not likely cause the applicant to fall
below its applicable capital require-
ments set forth in §§1263.11(b)(2) and
1263.16(a); or

(i1) Written analysis. A written anal-
ysis acceptable to the Bank indicating
that the liabilities, lawsuits or judg-
ments will not likely cause the appli-
cant to fall below its applicable capital
requirements set forth in §1263.11(b)(2)
or §1263.16(a), or the net asset ratio set
forth in §1263.16(b)(2)(1). The written
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analysis shall state the likelihood of
the applicant or its directors or senior
officers prevailing, and the financial
consequences if the applicant or its di-
rectors or senior officers do not pre-
vail.

(f) Presumptive noncompliance with
home financing policy requirements of
$§1263.13 and 1263.14(d). If an applicant
received a ‘‘Substantial Non-Compli-
ance’” rating on its most recent CRA
performance evaluation, or a ‘‘Needs to
Improve’” CRA rating on its most re-
cent CRA performance evaluation and
a CRA rating of ‘“Needs to Improve’’ or
better on any immediately preceding
formal CRA performance evaluation,
the applicant shall provide or the Bank
shall obtain:

(1) Regulator confirmation. Written or
verbal confirmation from the appli-
cant’s appropriate regulator of the ap-
plicant’s recent satisfactory CRA per-
formance, including any corrective ac-
tion that substantially improved upon
the deficiencies cited in the most re-
cent CRA performance evaluation(s); or

(2) Written analysis. A written anal-
ysis acceptable to the Bank dem-
onstrating that the CRA rating is unre-
lated to home financing, and providing
substantial evidence of how and why
the applicant’s home financing credit
policy and lending practices meet the
credit needs of its community.

§1263.18 Determination of appropriate
Bank district for membership.

(a) Eligibility. (1) An institution eligi-
ble to be a member of a Bank under the
Bank Act and this part may be a mem-
ber only of the Bank of the district in
which the institution’s principal place
of business is located, except as pro-
vided in paragraph (a)(2) of this sec-
tion. A member shall promptly notify
its Bank in writing whenever it relo-
cates its principal place of business to
another State and the Bank shall in-
form FHFA in writing of any such relo-
cation.

(2) An institution eligible to become
a member of a Bank under the Bank
Act and this part may be a member of
the Bank of a district adjoining the
district in which the institution’s prin-
cipal place of business is located, if de-
manded by convenience and then only
with the approval of FHFA.
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(b) Principal place of business. Except
as otherwise designated in accordance
with this section, the principal place of
business of an institution is the State
in which the institution maintains its
home office established as such in con-
formity with the laws under which the
institution is organized and from which
the institution conducts business oper-
ations.

(c) Designation of principal place of
business—(1) A member or an applicant
for membership may request in writing
to the Bank in the district where the
institution maintains its home office
that a State other than the State in
which it maintains its home office be
designated as its principal place of
business. Within 90 calendar days of re-
ceipt of such written request, the board
of directors of the Bank in the district
where the institution maintains its
home office shall designate a State
other than the State where the institu-
tion maintains its home office as the
institution’s principal place of busi-
ness, provided that, all of the following
criteria are satisfied:

(i) At least 80 percent of the institu-
tion’s accounting books, records, and
ledgers are maintained, located or held
in such designated State;

(ii) A majority of meetings of the in-
stitution’s board of directors and con-
stituent committees are conducted in
such designated State; and

(iii) A majority of the institution’s
five highest paid officers have their
place of employment located in such
designated State.

(2) Written notice of a designation
made pursuant to paragraph (c)(1) of
this section shall be sent to the Bank
in the district containing the des-
ignated State, FHFA, and the institu-
tion.

(3) The notice of designation made
pursuant to paragraph (c)(1) of this sec-
tion shall include the State designated
as the principal place of business and
the Bank of which the subject institu-
tion is eligible to be a member.

(4) If the board of directors of the
Bank in the district where the institu-
tion maintains its home office fails to
make the designation requested by the
member or applicant pursuant to para-
graph (c)(1) of this section, then the
member or applicant may request in
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writing that FHFA make the designa-
tion.

(d) Transfer of membership. (1) In the
case of a member whose principal place
of business has been designated as a
State located in another Bank district
in accordance with paragraph (c) of
this section, or in the case of a member
that has relocated its principal place of
business to a State in another Bank
district, the transfer of membership
from one Bank to another Bank shall
not take effect until the Banks in-
volved reach an agreement on a meth-
od of orderly transfer.

(2) In the event that the Banks in-
volved fail to agree on a method of or-
derly transfer, FHFA shall determine
the conditions under which the trans-
fer shall take place.

(e) Effect of transfer. A transfer of
membership pursuant to this section
shall be effective for all purposes, but
shall not affect voting rights in the
year of the transfer and shall not be
subject to the provisions on termi-
nation of membership set forth in sec-
tion 6 of the Bank Act (12 U.S.C. 1426)
or §§1263.26 and 1263.27, nor the restric-
tion on reacquiring Bank membership
set forth in §1263.30.

(f) Insurance companies and CDFIs. (1)
For an insurance company or CDFI
that cannot satisfy the requirements of
paragraphs (b) or (c¢) of this section for
designating its principal place of busi-
ness, a Bank shall designate as the
principal place of business the geo-
graphic location from which the insti-
tution actually conducts the predomi-
nant portion of its business activities.

(2) A Bank may deem an institution
to conduct the predominant portion of
its business activities in a particular
State if any two of the following three
factors are present:

(i) The institution’s largest office, as
measured by the number of employees,
is located in that State;

(ii) A plurality of the institution’s
employees are located in that State; or

(iii) The places of employment for a
plurality of the institution’s senior ex-
ecutives are located in that State.

(3) If a Bank cannot designate a
State as the principal place of business
under paragraph (f)(1) of this section,
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and cannot otherwise identify a geo-
graphic location from which the insti-
tution actually conducts the predomi-
nant portion of its business activities,
it shall designate the State of domicile
or incorporation as the principal place
of business for that institution.

(4) For purposes of paragraph (f)(2) of
this section, the term ‘‘senior execu-
tive”” means all officers at or above the
level of ‘“‘senior vice president’ and in-
cludes the positions of president, exec-
utive vice president, chief executive of-
ficer, chief financial officer, chief oper-
ating officer, general counsel, as well
as any individuals who perform func-
tions similar to those positions wheth-
er or not the individual has an official
title.

(g) Records. A Bank designating the
principal place of business for a mem-
ber under this section shall document
the bases for its determination in writ-
ing and shall include that documenta-
tion in the membership digest and ap-
plication file for the institution that
are required under §1263.2.

§1263.19 Non-federally-insured credit
unions.

(a) Applicants. Except where other-
wise provided, a non-federally-insured
credit union applying to become a
member of a Bank shall be treated as
an insured depository institution for
purposes of determining its eligibility
for membership under this part, pro-
vided that all of the following require-
ments have been met:

(1) Notice. Upon receiving from a non-
federally-insured credit union an appli-
cation for membership, a Bank shall
promptly notify the applicant in writ-
ing that its application will not be
deemed complete or be acted upon by
the Bank until the applicant has, in ad-
dition to satisfying all other generally
applicable requirements, complied with
paragraph (a)(2) of this section and sub-
sequently provided one of the items
listed in paragraph (a)(3) of this sec-
tion.

(2) Request to regulator. After receiv-
ing the notice required under para-
graph (a)(1) of this section, a non-feder-
ally-insured credit union applicant
shall send to its appropriate State reg-
ulator a written request for a deter-
mination that the applicant met all of
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the eligibility requirements for Federal
share insurance as of the date of the re-
quest. The applicant shall provide to
the Bank a copy of that request simul-
taneously with its transmittal to the
regulator.

(3) Completion of application. A Bank
may deem the application of a non-fed-
erally-insured credit union to be com-
plete and may act upon the applica-
tion, as provided under §1263.3(c), only
if it has received from the applicant
one of the following items:

(i) A written statement from the ap-
plicant’s appropriate State regulator
that the applicant met all of the eligi-
bility requirements for Federal share
insurance as of the date of the request
sent pursuant to paragraph (a)(2) of
this section;

(ii) A written statement from the ap-
plicant’s appropriate State regulator
that it cannot or will not make a de-
termination regarding the applicant’s
eligibility for Federal share insurance;
or

(iii) A written statement from the
applicant, prepared no earlier than the
end of the six-month period beginning
on the date of the request sent pursu-
ant to paragraph (a)(2) of this section,
certifying that the applicant did not
receive from its appropriate State reg-
ulator within that six-month period ei-
ther a response as described in para-
graph (a)(3)(i) or (ii) of this section or
a response stating that the applicant
did not meet all of the eligibility re-
quirements for Federal share insurance
as of the date of the request sent pur-
suant to paragraph (a)(2) of this sec-
tion.

(b) Members canceling Federal share in-
surance. A Bank member that is a fed-
erally insured credit union and that
subsequently cancels its Federal share
insurance may remain a member of the
Bank, subject to all regulatory provi-
sions applicable to insured depository
institution members, provided that the
Bank has determined that the institu-
tion has canceled its Federal share in-
surance voluntarily.

[82 FR 25723, June 5, 2017]
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Subpart D—Stock Requirements

§1263.20 Stock purchase.

(a) Minimum purchase requirement. An
institution that has been approved for
membership in a Bank as provided in
this part shall become a member of
that Bank upon purchasing the amount
of stock required under the member-
ship stock purchase provisions of that
Bank’s capital structure plan. If an in-
stitution fails to purchase the min-
imum amount of stock required for
membership within 60 calendar days
after the date on which it is approved
for membership, the membership ap-
proval shall become void and that in-
stitution may not become a member of
that Bank until after it has filed a new
application and the Bank has approved
that application pursuant to the re-
quirements of this part.

(b) Issuance of stock. After approving
an institution for membership, and in
return for payment in full of the par
value, a Bank shall issue to that insti-
tution the amount of capital stock re-
quired to be purchased under the
Bank’s capital structure plan.

(c) Reports. Each Bank shall report to
FHFA information regarding the min-
imum investment in Bank capital
stock made by each new member re-
ferred to in paragraph (a) of this sec-
tion, in accordance with the instruc-
tions provided in the Data Reporting
Manual.

§1263.21 [Reserved]

§1263.22 Annual calculation of stock
holdings.

A Bank shall calculate annually each
member’s required minimum holdings
of Bank stock using calendar year-end
financial data provided by the member
to the Bank, pursuant to §1263.31(d),
and shall notify each member of the re-
sult. The notice shall clearly state that
the Bank’s calculation of each mem-
ber’s minimum stock holdings is to be
used to determine the number of votes
that the member may cast in that
year’s election of directors and shall
identify the State within the district
in which the member will vote. A mem-
ber that does not agree with the Bank’s
calculation of the minimum stock pur-
chase requirement or with the identi-
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fication of its voting State may re-
quest FHFA to review the Bank’s de-
termination. FHFA shall promptly de-
termine the member’s minimum re-
quired holdings and its proper voting
State, which determination shall be
final.

§1263.23 Excess stock.

(a) Sale of excess stock. Subject to the
restriction in paragraph (b) of this sec-
tion, a member may purchase excess
stock as long as the purchase is ap-
proved by the member’s Bank and is
permitted by the laws under which the
member operates.

(b) Restriction. Any Bank with excess
stock greater than one percent of its
total assets shall not declare or pay
any dividends in the form of additional
shares of Bank stock or otherwise issue
any excess stock. A Bank shall not
issue excess stock, as a dividend or oth-
erwise, if after the issuance, the out-
standing excess stock at the Bank
would be greater than one percent of
its total assets.

Subpart E—Withdrawall,
Termination and Readmission

§1263.24 Consolidations
members.

involving

(a) Consolidation of members. Upon the
consolidation of two or more institu-
tions that are members of the same
Bank into one institution operating
under the charter of one of the consoli-
dating institutions, the membership of
the surviving institution shall con-
tinue and the membership of each dis-
appearing institution shall terminate
on the cancellation of its charter. Upon
the consolidation of two or more insti-
tutions, at least two of which are mem-
bers of different Banks, into one insti-
tution operating under the charter of
one of the consolidating institutions,
the membership of the surviving insti-
tution shall continue and the member-
ship of each disappearing institution
shall terminate upon cancellation of
its charter, provided, however, that if
more than 80 percent of the assets of
the consolidated institution are de-
rived from the assets of a disappearing
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institution, then the consolidated in-
stitution shall continue to be a mem-
ber of the Bank of which that dis-
appearing institution was a member
prior to the consolidation, and the
membership of the other institutions
shall terminate upon the effective date
of the consolidation.

(b) Consolidation into nonmember—(1)
In general. Upon the consolidation of a
member into an institution that is not
a member of a Bank, where the consoli-
dated institution operates under the
charter of the nonmember institution,
the membership of the disappearing in-
stitution shall terminate upon the can-
cellation of its charter.

(2) Notification. If a member has con-
solidated into a nonmember that has
its principal place of business in a
State in the same Bank district as the
former member, the consolidated insti-
tution shall have 60 calendar days after
the cancellation of the charter of the
former member within which to notify
the Bank of the former member that
the consolidated institution intends to
apply for membership in such Bank. If
the consolidated institution does not
so notify the Bank by the end of the
period, the Bank shall require the lig-
uidation of any outstanding indebted-
ness owed by the former member, shall
settle all outstanding business trans-
actions with the former member, and
shall redeem or repurchase the Bank
stock owned by the former member in
accordance with §1263.29.

(3) Application. If such a consolidated
institution has notified the appropriate
Bank of its intent to apply for member-
ship, the consolidated institution shall
submit an application for membership
within 60 calendar days of so notifying
the Bank. If the consolidated institu-
tion does not submit an application for
membership by the end of the period,
the Bank shall require the liquidation
of any outstanding indebtedness owed
by the former member, shall settle all
outstanding business transactions with
the former member, and shall redeem
or repurchase the Bank stock owned by
the former member in accordance with
§1263.29.

(4) Outstanding indebtedness. If a
member has consolidated into a non-
member institution, the Bank need not
require the former member or its suc-
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cessor to liquidate any outstanding in-
debtedness owed to the Bank or to re-
deem its Bank stock, as otherwise may
be required under §1263.29, during:

(i) The initial 60 calendar-day notifi-
cation period;

(ii) The 60 calendar-day period fol-
lowing receipt of a notification that
the consolidated institution intends to
apply for membership; and

(iii) The period of time during which
the Bank processes the application for
membership.

(5) Approval of membership. If the ap-
plication of such a consolidated insti-
tution is approved, the consolidated in-
stitution shall become a member of
that Bank upon the purchase of the
amount of Bank stock necessary, when
combined with any Bank stock ac-
quired from the disappearing member,
to satisfy the minimum stock purchase
requirements established by the Bank’s
capital structure plan.

(6) Disapproval of membership. If the
Bank disapproves the application for
membership of the consolidated insti-
tution, the Bank shall require the lig-
uidation of any outstanding indebted-
ness owed by, and the settlement of all
other outstanding business trans-
actions with, the former member, and
shall redeem or repurchase the Bank
stock owned by the former member in
accordance with §1263.29.

(c) Dividends on acquired Bank stock.
A consolidated institution shall be en-
titled to receive dividends on the Bank
stock that it acquires as a result of a
consolidation with a member in ac-
cordance with applicable FHFA regula-
tions.

§1263.25 [Reserved]

§1263.26 Voluntary withdrawal from
membership.

(a) In general—(1) Any institution
may withdraw from membership by
providing to the Bank written notice of
its intent to withdraw from member-
ship. A member that has so notified its
Bank shall be entitled to have contin-
ued access to the benefits of member-
ship until the effective date of its with-
drawal. The Bank need not commit to
providing any further services, includ-
ing advances, to a withdrawing mem-
ber that would mature or otherwise
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terminate subsequent to the effective
date of the withdrawal. A member may
cancel its notice of withdrawal at any
time prior to its effective date by pro-
viding a written cancellation notice to
the Bank. A Bank may impose a fee on
a member that cancels a notice of
withdrawal, provided that the fee or
the manner of its calculation is speci-
fied in the Bank’s capital plan.

(2) A Bank shall notify FHFA within
10 calendar days of receipt of any no-
tice of withdrawal or notice of can-
cellation of withdrawal from member-
ship.

(b) Effective date of withdrawal. The
membership of an institution that has
submitted a notice of withdrawal shall
terminate as of the date on which the
last of the applicable stock redemption
periods ends for the stock that the
member is required to hold, as of the
date that the notice of withdrawal is
submitted, under the terms of a Bank’s
capital plan as a condition of member-
ship, unless the institution has can-
celled its notice of withdrawal prior to
the effective date of the termination of
its membership.

(c) Stock redemption periods. The re-
ceipt by a Bank of a notice of with-
drawal shall commence the applicable
6-month and 5-year stock redemption
periods, respectively, for all of the
Class A and Class B stock held by that
member that is not already subject to
a pending request for redemption. In
the case of an institution, the member-
ship of which has been terminated as a
result of a merger or other consolida-
tion into a nonmember or into a mem-
ber of another Bank, the applicable
stock redemption periods for any stock
that is not subject to a pending notice
of redemption shall be deemed to com-
mence on the date on which the char-
ter of the former member is cancelled.

§1263.27 Involuntary
membership.

(a) Grounds. The board of directors of
a Bank may terminate the membership
of any institution that:

(1) Fails to comply with any require-
ment of the Bank Act, any regulation
adopted by FHFA, or any requirement
of the Bank’s capital plan;

(2) Becomes insolvent or otherwise
subject to the appointment of a conser-

termination of
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vator, receiver, or other legal custo-
dian under federal or State law; or

(3) Would jeopardize the safety or
soundness of the Bank if it were to re-
main a member.

(b) Stock redemption periods. The ap-
plicable 6-month and 5-year stock re-
demption periods, respectively, for all
of the Class A and Class B stock owned
by a member and not already subject
to a pending request for redemption,
shall commence on the date that the
Bank terminates the institution’s
membership.

(c) Membership rights. An institution
whose membership is terminated invol-
untarily under this section shall cease
being a member as of the date on which
the board of directors of the Bank acts
to terminate the membership, and the
institution shall have no right to ob-
tain any of the benefits of membership
after that date, but shall be entitled to
receive any dividends declared on its
stock until the stock is redeemed or re-
purchased by the Bank.

§1263.28 [Reserved]

§1263.29 Disposition of claims.

(a) In general. If an institution with-
draws from membership or its member-
ship is otherwise terminated, the Bank
shall determine an orderly manner for
liquidating all outstanding indebted-
ness owed by that member to the Bank
and for settling all other claims
against the member. After all such ob-
ligations and claims have been extin-
guished or settled, the Bank shall re-
turn to the member all collateral
pledged by the member to the Bank to
secure its obligations to the Bank.

(b) Bank stock. If an institution that
has withdrawn from membership or
that otherwise has had its membership
terminated remains indebted to the
Bank or has outstanding any business
transactions with the Bank after the
effective date of its termination of
membership, the Bank shall not re-
deem or repurchase any Bank stock
that is required to support the indebt-
edness or the business transactions
until after all such indebtedness and
business transactions have been extin-
guished or settled.
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§1263.30 Readmission to membership.

(a) In general. An institution that has
withdrawn from membership or other-
wise has had its membership termi-
nated and which has divested all of its
shares of Bank stock, may not be re-
admitted to membership in any Bank,
or acquire any capital stock of any
Bank, for a period of five years from
the date on which its membership ter-
minated and it divested all of its shares
of Bank stock.

(b) Ezceptions. An institution that
transfers membership between two
Banks without interruption shall not
be deemed to have withdrawn from
Bank membership or had its member-
ship terminated.

Subpart F—Other Membership
Provisions

§1263.31 Reports and examinations.

As a condition precedent to Bank
membership, each member:

(a) Consents to such examinations as
the Bank or FHFA may require for pur-
poses of the Bank Act;

(b) Agrees that reports of examina-
tion by local, State, or Federal agen-
cies or institutions, or by any private
entity providing share insurance to a
member that is a non-federally-insured
credit union or a CDFI credit union,
may be furnished by such authorities
or entities to the Bank or FHFA upon
request;

(c) Agrees to give the Bank or the ap-
propriate Federal banking agency,
upon request, such information as the
Bank or the appropriate Federal bank-
ing agency may need to compile and
publish cost of funds indices and to
publish other reports or statistical
summaries pertaining to the activities
of Bank members;

(d) Agrees to provide the Bank with
calendar year-end financial data each
year, for purposes of making the cal-
culation described in §1263.22; and

(e) To the extent applicable, agrees
to provide to the Bank, within 20 days
of filing, copies of reports of condition
and operations required to be filed
with:

(1) The member’s appropriate Federal
banking agency;

§1264.1

(2) The member’s appropriate State
regulator; or

(3) Any private entity providing
share insurance to a member that is a
non-federally-insured credit union or a
CDFI credit union.

[81 FR 3277, Jan. 20, 2016, as amended at 82
FR 25723, June 5, 2017]

§1263.32 Official membership insignia.

Members may display the approved
insignia of membership on their docu-
ments, advertising and quarters, and
likewise use the words ‘‘Member Fed-
eral Home Loan Bank System.”

PART 1264—FEDERAL HOME LOAN
BANK HOUSING ASSOCIATES

Sec.

1264.1 Definitions.

1264.2 Bank authority to make advances to
housing associates.

1264.3 Housing associate eligibility require-
ments.

1264.4 Satisfaction of eligibility require-
ments.

1264.5 Housing associate application proc-
ess.

1264.6 Appeals.

AUTHORITY: 12 U.S.C. 1430b, 4511, 4513 and
4526.

SOURCE: 65 FR 44426, July 18, 2000, unless
otherwise noted. Redesignated at 75 FR 8240,
Feb. 24, 2010.

EDITORIAL NOTE: Nomenclature changes to
part 1264 appear at 78 FR 2324, Jan. 11, 2013.

§1264.1 Definitions.

As used in this part:

Governmental agency means the gov-
ernor, legislature, and any other com-
ponent of a federal, state, local, tribal,
or Alaskan native village government
with authority to act for or on behalf
of that government.

State housing finance agency or SHFA
means:

(1) A public agency, authority, or
publicly sponsored corporation that
serves as an instrumentality of any
state or political subdivision of any
state, and functions as a source of resi-
dential mortgage loan financing in
that state; or

(2) A legally established agency, au-
thority, corporation, or organization
that serves as an instrumentality of
any Indian tribe, band, group, nation,
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