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there is likely to be a decrease in the 
value of such holder’s interest in the 
property subject to the lien; 

(2) Providing to the holder of the ear-
lier lien an additional or replacement 
lien to the extent that there is likely 
to be a decrease in the value of such 
holder’s interest in the property sub-
ject to the lien; or 

(3) Granting the holder of the earlier 
lien such other relief, other than enti-
tling such holder to compensation al-
lowable as an administrative expense 
under section 1367(c) of the Safety and 
Soundness Act, as will result in the re-
alization by such holder of the equiva-
lent of such holder’s interest in such 
property. 

Subpart D—Other 
§ 1237.12 Capital distributions while in 

conservatorship. 
(a) Except as provided in paragraph 

(b) of this section, a regulated entity 
shall make no capital distribution 
while in conservatorship. 

(b) The Director may authorize, or 
may delegate the authority to author-
ize, a capital distribution that would 
otherwise be prohibited by paragraph 
(a) of this section if he or she deter-
mines that such capital distribution: 

(1) Will enhance the ability of the 
regulated entity to meet the risk-based 
capital level and the minimum capital 
level for the regulated entity; 

(2) Will contribute to the long-term 
financial safety and soundness of the 
regulated entity; 

(3) Is otherwise in the interest of the 
regulated entity; or 

(4) Is otherwise in the public interest. 
(c) This section is intended to supple-

ment and shall not replace or affect 
any other restriction on capital dis-
tributions imposed by statute or regu-
lation. 

§ 1237.13 Payment of Securities Litiga-
tion Claims while in conservator-
ship. 

(a) Payment of Securities Litigation 
Claims while in conservatorship. The 
Agency, as conservator, will not pay a 
Securities Litigation Claim against a 
regulated entity, except to the extent 
the Director determines is in the inter-
est of the conservatorship. 

(b) Claims against limited-life regulated 
entities. A limited-life regulated entity 
shall not assume, acquire, or succeed 
to any obligation that a regulated enti-
ty for which a receiver has been ap-
pointed may have to any shareholder of 
the regulated entity that arises as a re-
sult of the status of that person as a 
shareholder of the regulated entity, in-
cluding any Securities Litigation 
Claim. No creditor of the regulated en-
tity shall have a claim against a lim-
ited-life regulated entity unless the re-
ceiver has transferred that liability to 
the limited-life regulated entity. The 
charter of the regulated entity, or of 
the limited-life regulated entity, is not 
an asset against which any claim can 
be made by any creditor or shareholder 
of the regulated entity. 

§ 1237.14 Golden parachute payments 
[Reserved] 

PART 1238—STRESS TESTING OF 
REGULATED ENTITIES 

Sec. 
1238.1 Authority and purpose. 
1238.2 Definitions. 
1238.3 Annual stress test. 
1238.4 Methodologies and practices. 
1238.5 Required report to FHFA and the 

FRB of stress test results and related in-
formation. 

1238.6 Post-assessment actions by the En-
terprises. 

1238.7 Publication of results by regulated 
entities. 

1238.8 Additional implementing action. 

AUTHORITY: 12 U.S.C. 1426; 4513; 4526; 4612; 
5365(i). 

SOURCE: 78 FR 59222, Sept. 26, 2013, unless 
otherwise noted. 

§ 1238.1 Authority and purpose. 
(a) Authority. This part is issued by 

the Federal Housing Finance Agency 
(FHFA) under section 165(i) of the 
Dodd-Frank Wall Street Reform and 
Consumer Protection Act (Dodd-Frank 
Act), Public Law 111–203, 124 Stat. 1376, 
1423–32 (2010), 12 U.S.C. 5365(i), as 
amended by section 401 of the Eco-
nomic Growth, Regulatory Relief, and 
Consumer Protection Act (EGRRCPA), 
Public Law 115–174, 132 Stat. 1296 (2018), 
12 U.S.C. 5365(i); and the Safety and 
Soundness Act (12 U.S.C. 4513, 4526, 
4612). 
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(b) Purpose. (1) This part implements 
section 165(i)(2) of the Dodd-Frank Act, 
as amended by section 401 of the 
EGRRCPA, which requires all large fi-
nancial companies that have total con-
solidated assets of more than $250 bil-
lion, and are regulated by a primary 
federal financial regulatory agency, to 
conduct periodic stress tests. 

(2) This part establishes require-
ments that apply to each Enterprise’s 
performance of periodic stress tests. 
The purpose of the periodic stress test 
is to provide the Enterprises, FHFA, 
and the FRB with additional, forward- 
looking information that will help 
them to assess capital adequacy at the 
Enterprises under various scenarios; to 
review the Enterprises’ stress test re-
sults; and to increase public disclosure 
of the Enterprises’ capital condition by 
requiring broad dissemination of the 
stress test scenarios and results. 

[85 FR 16529, Mar. 24, 2020] 

§ 1238.2 Definitions. 

For purposes of this part, the fol-
lowing definitions apply: 

Planning horizon means the period of 
time over which the stress projections 
must extend. The planning horizon 
cannot be less than nine quarters. 

Scenarios are sets of economic and fi-
nancial conditions used in the Enter-
prises’ stress tests, including baseline 
and severely adverse. 

Stress test is a process to assess the 
potential impact on an Enterprise of 
economic and financial conditions 
(‘‘scenarios’’) on the consolidated earn-
ings, losses, and capital of the Enter-
prise over a set planning horizon, tak-
ing into account the current condition 
of the Enterprise and the Enterprise’s 
risks, exposures, strategies, and activi-
ties. 

[85 FR 16530, Mar. 24, 2020] 

§ 1238.3 Annual stress test. 

(a) In general. Each Enterprise: 
(1) Shall complete an annual stress 

test of itself based on its data as of De-
cember 31 of the preceding calendar 
year; 

(2) The stress test shall be conducted 
in accordance with this section and the 
methodologies and practices described 

in § 1238.4 and in a supplemental guid-
ance or order. 

(b) Scenarios provided by FHFA. In 
conducting its annual stress tests 
under this section, each Enterprise 
must use scenarios provided by FHFA, 
which shall be generally consistent 
with and comparable to those estab-
lished by the FRB, that reflect a min-
imum of two sets of economic and fi-
nancial conditions, including a base-
line and severely adverse scenario. Not 
later than 30 days after the FRB pub-
lishes its scenarios, FHFA will issue to 
the Enterprises a description of the 
baseline and severely adverse scenarios 
that each Enterprise shall use to con-
duct its annual stress tests under this 
part. 

[85 FR 16530, Mar. 24, 2020] 

§ 1238.4 Methodologies and practices. 
(a) Potential impact. Except as noted 

in this subpart, in conducting a stress 
test under § 1238.3, each Enterprise 
shall calculate how each of the fol-
lowing is affected during each quarter 
of the stress test planning horizon, for 
each scenario: 

(1) Potential losses, pre-provision net 
revenues, and future pro forma capital 
positions over the planning horizon; 
and 

(2) Capital levels and capital ratios, 
including regulatory capital and net 
worth, and any other capital ratios 
specified by FHFA. 

(b) Planning horizon. Each Enterprise 
must use a planning horizon of at least 
nine quarters over which the impact of 
specified scenarios would be assessed. 

(c) Additional analytical techniques. If 
FHFA determines that the stress test 
methodologies and practices of an En-
terprise are deficient, FHFA may de-
termine that additional or alternative 
analytical techniques and exercises are 
appropriate for an Enterprise to use in 
identifying, measuring, and monitoring 
risks to the financial soundness of the 
Enterprise, and require an Enterprise 
to implement such techniques and ex-
ercises in order to fulfill the require-
ments of this part. In addition, FHFA 
will issue guidance annually to de-
scribe the baseline and severely ad-
verse scenarios, and methodologies to 
be used in conducting the annual stress 
test. 
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(d) Controls and oversight of the stress 
testing processes. (1) The appropriate 
senior management of each Enterprise 
must ensure that the Enterprise estab-
lishes and maintains a system of con-
trols, oversight, and documentation, 
including policies and procedures, de-
signed to ensure that the stress testing 
processes used by the Enterprises are 
effective in meeting the requirements 
of this part. These policies and proce-
dures must, at a minimum, describe 
the Enterprise’s testing practices and 
methodologies, validation and use of 
stress test results, and processes for 
updating the Enterprise’s stress testing 
practices consistent with relevant su-
pervisory guidance; 

(2) The board of directors, or a des-
ignated committee thereof, shall re-
view and approve the policies and pro-
cedures established to comply with this 
part as frequently as economic condi-
tions or the condition of the Enterprise 
warrants, but at least annually; and 

(3) Senior management of the Enter-
prise and each member of the board of 
directors shall receive a summary of 
the stress test results. 

[85 FR 16530, Mar. 24, 2020] 

§ 1238.5 Required report to FHFA and 
FRB of stress test results and re-
lated information. 

(a) Report required for stress tests. On 
or before May 20 of each year, the En-
terprises must report the results of the 
stress tests required under § 1238.3 to 
FHFA, and to the FRB, in accordance 
with paragraph (b) of this section; 

(b) Content of the report for annual 
stress test. Each Enterprise must file a 
report in the manner and form estab-
lished by FHFA. 

(c) Confidential treatment of informa-
tion submitted. Reports submitted to 
FHFA under this part are FHFA prop-
erty and records (as defined in 12 CFR 
part 1202). The reports are and include 
non-public information contained in or 
related to examination, operating, or 
condition reports prepared by, on be-
half of, or for the use of, FHFA in con-
nection with the performance of the 
agency’s responsibilities regulating or 
supervising the Enterprises. Disclosure 
of any reports submitted to FHFA or 
the information contained in any such 
report is prohibited unless authorized 

by this part, legal obligation, or other-
wise by the Director of FHFA. 

[85 FR 16530, Mar. 24, 2020] 

§ 1238.6 Post-assessment actions by the 
Enterprises. 

Each Enterprise shall take the re-
sults of the stress test conducted under 
§ 1238.3 into account in making 
changes, as appropriate, to the Enter-
prise’s capital structure (including the 
level and composition of capital); its 
exposures, concentrations, and risk po-
sitions; any plans for recovery and res-
olution; and to improve overall risk 
management. If an Enterprise is under 
FHFA conservatorship, any post-as-
sessment actions shall require prior 
FHFA approval. 

[85 FR 16530, Mar. 24, 2020] 

§ 1238.7 Publication of results by regu-
lated entities. 

(a) Public disclosure of results required 
for stress tests of the Enterprises. The En-
terprises must disclose publicly a sum-
mary of the stress test results for the 
severely adverse scenario not earlier 
than August 1 and not later than Au-
gust 15 of each year. The summary may 
be published on the Enterprise’s 
website or in any other form that is 
reasonably accessible to the public. 

(b) Information to be disclosed in the 
summary. The information disclosed by 
each Enterprise shall, at minimum, in-
clude— 

(1) A description of the types of risks 
being included in the stress test; 

(2) A high-level description of the 
scenario provided by FHFA, including 
key variables (such as GDP, unemploy-
ment rate, housing prices, and fore-
closure rate, etc.); 

(3) A general description of the meth-
odologies employed to estimate losses, 
pre-provision net revenue, and changes 
in capital positions over the planning 
horizon; 

(4) A general description of the use of 
the required stress test as one element 
in an Enterprise’s overall capital plan-
ning and capital assessment. If an En-
terprise is under conservatorship, this 
description shall be coordinated with 
FHFA; 

(5) Aggregate losses, pre-provision 
net revenue, net income, net worth, pro 
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forma capital levels and capital ratios 
(including regulatory and any other 
capital ratios specified by FHFA) over 
the planning horizon, under the sce-
nario; and 

(6) Such other data fields, in such 
form (e.g., aggregated), as the Director 
may require. 

[85 FR 16530, Mar. 24, 2020] 

§ 1238.8 Additional implementing ac-
tion. 

The Director may, in circumstances 
considered appropriate, require any 
regulated entity not subject to this 
part to conduct stress testing here-
under; and from time to time, issue 
such guidance and orders as may be 
necessary to facilitate implementation 
of this part. 

PART 1239—RESPONSIBILITIES OF 
BOARDS OF DIRECTORS, COR-
PORATE PRACTICES, AND COR-
PORATE GOVERNANCE 

Subpart A—General 

Sec. 
1239.1 Purpose. 
1239.2 Definitions. 

Subpart B—Corporate Practices and Pro-
cedures Applicable to All Regulated 
Entities 

1239.3 Law applicable to corporate govern-
ance and indemnification practices. 

1239.4 Duties and responsibilities of direc-
tors. 

1239.5 Board committees. 

Subpart C—Other Requirements 
Applicable to All Regulated Entities 

1239.10 Code of conduct and ethics. 
1239.11 Risk management. 
1239.12 Compliance program. 
1239.13 Regulatory reports. 
1239.14 Strategic business plan. 

Subpart D—Enterprise Specific 
Requirements 

1239.20 Board of directors of the Enter-
prises. 

1239.21 Compensation of Enterprise board 
members. 

Subpart E—Bank Specific Requirements 

1239.30 Bank member products policy. 
1239.31 [Reserved] 

1239.32 Audit committee. 
1239.33 Dividends. 

AUTHORITY: 12 U.S.C. 1426, 1427, 1432(a), 
1436(a), 1440, 4511(b), 4513(a), 4513(b), 4526, and 
15 U.S.C. 78oo(b). 

SOURCE: 80 FR 72336, Nov. 19, 2015, unless 
otherwise noted. 

Subpart A—General 

§ 1239.1 Purpose. 

FHFA is responsible for supervising 
and ensuring the safety and soundness 
of the regulated entities. In further-
ance of those responsibilities, this part 
sets forth minimum standards with re-
spect to responsibilities of boards of di-
rectors, corporate practices, and cor-
porate governance matters of the regu-
lated entities. 

§ 1239.2 Definitions. 

As used in this part, (unless other-
wise noted): 

Board member means a member of the 
board of directors of a regulated entity. 

Board of directors means the board of 
directors of a regulated entity. 

Business risk means the risk of an ad-
verse impact on a regulated entity’s 
profitability resulting from external 
factors as may occur in both the short 
and long run. 

Community financial institution has 
the meaning set forth in § 1263.1 of this 
chapter. 

Compensation means any payment of 
money or the provision of any other 
thing of current or potential value in 
connection with employment or in con-
nection with service as a director. 

Credit risk is the potential that a bor-
rower or counterparty will fail to meet 
its financial obligations in accordance 
with agreed terms. 

Employee means an individual, other 
than an executive officer, who works 
part-time, full-time, or temporarily for 
a regulated entity. 

Executive officer means the chief exec-
utive officer, chief financial officer, 
chief operating officer, president, any 
executive vice president, any senior 
vice president, and any individual with 
similar responsibilities, without regard 
to title, who is in charge of a principal 
business unit, division, or function, or 
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