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any extension of credit made to finance
an acquisition by the Enterprise of
such shares or other ownership inter-
ests, except to the extent the Enter-
prise makes a payment to repurchase
its shares for the purpose of fulfilling
an obligation of the Enterprise under
an employee stock ownership plan that
is qualified under the Internal Revenue
Code of 1986 (26 U.S.C. 401 et seq.) or any
substantially equivalent plan as deter-
mined by the Director of FHFA in writ-
ing in advance; and

(3) Any payment of any claim, wheth-
er or not reduced to judgment, lig-
uidated or unliquidated, fixed, contin-
gent, matured or unmatured, disputed
or undisputed, legal, equitable, secured
or unsecured, arising from rescission of
a purchase or sale of an equity security
of an Enterprise or for damages arising
from the purchase, sale, or retention of
such a security.
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SOURCE: 79 FR 4393, Jan. 28, 2014, unless
otherwise noted.

§1230.1 Purpose.

The purpose of this part is to imple-
ment requirements relating to the su-
pervisory authority of FHFA under the
Safety and Soundness Act with respect
to compensation provided by the regu-
lated entities and the Office of Finance
to their executive officers. This part
also establishes a structured process
for submission of relevant information
by the regulated entities and the Office
of Finance, in order to facilitate and
enhance the efficiency of FHFA’s over-
sight of executive compensation.
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§1230.2 Definitions.

The following definitions apply to
the terms used in this part:

Charter acts mean the Federal Na-
tional Mortgage Association Charter
Act and the Federal Home Loan Mort-
gage Corporation Act, which are codi-
fied at 12 U.S.C. 1716 through 1723i and
12 U.S.C. 1451 through 1459, respec-
tively.

Compensation means any payment of
money or the provision of any other
thing of current or potential value in
connection with employment. Com-
pensation includes all direct and indi-
rect payments of benefits, both cash
and non-cash, granted to or for the
benefit of any executive officer, includ-
ing, but not limited to, payments and
benefits derived from an employment
contract, compensation or benefit
agreement, fee arrangement, per-
quisite, stock option plan, post-em-
ployment benefit, or other compen-
satory arrangement.

Enterprise means the Federal Na-
tional Mortgage Association and the
Federal Home Loan Mortgage Corpora-
tion (collectively, Enterprises) and, ex-
cept as provided by the Director, any
affiliate thereof.

Ezxecutive officer means:

(1) With respect to an Enterprise:

(i) The chairman of the board of di-
rectors, chief executive officer, chief fi-
nancial officer, chief operating officer,
president, vice chairman, any execu-
tive vice president, any senior vice
president, any individual in charge of a
principal business unit, division, or
function, and any individual who per-
forms functions similar to such posi-
tions whether or not the individual has
an official title; and

(ii) Any other officer as identified by
the Director;

(2) With respect to a Bank:

(i) The president, the chief financial
officer, and the three other most high-
ly compensated officers; and

(ii) Any other officer as identified by
the Director.

(3) With respect to the Office of Fi-
nance:

(i) The chief executive officer, chief
financial officer, and chief operating
officer; and

(ii) Any other officer identified by
the Director.
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Reasonable and comparable
compensation that is:

(1) Reasonable—compensation, taken
in whole or in part, that would be ap-
propriate for the position and based on
a review of relevant factors including,
but not limited to:

(i) The duties and responsibilities of
the position;

(ii) Compensation factors that indi-
cate added or diminished risks, con-
straints, or aids in carrying out the re-
sponsibilities of the position; and

(iii) Performance of the regulated en-
tity, the specific employee, or one of
the entity’s significant components
with respect to achievement of goals,
consistency with supervisory guidance
and internal rules of the entity, and
compliance with applicable law and
regulation.

(2) Comparable—compensation that,
taken in whole or in part, does not ma-
terially exceed compensation paid at
institutions of similar size and func-
tion for similar duties and responsibil-
ities.

Regulated entity means any Enter-
prise and any Federal Home Loan
Bank.

means

§1230.3 Prohibition and withholding
of executive compensation.

(a) In general. The Director may re-
view the compensation arrangements
for any executive officer of a regulated
entity or the Office of Finance at any
time, and shall prohibit the regulated
entity or the Office of Finance from
providing compensation to any such
executive officer that the Director de-
termines is not reasonable and com-
parable with compensation for employ-
ment in other similar businesses in-
volving similar duties and responsibil-
ities. No regulated entity or the Office
of Finance shall pay compensation to
an executive officer that is not reason-
able and comparable with compensa-
tion paid by such similar businesses in-
volving similar duties and responsibil-
ities. No Enterprise in conservatorship
shall pay a bonus to any senior execu-
tive during the period of that con-
servatorship.

(b) Factors to be taken into account. In
determining whether compensation
provided by a regulated entity or the
Office of Finance to an executive offi-

§1230.3

cer is not reasonable and comparable,
the Director may take into consider-
ation any factors the Director con-
siders relevant, including any wrong-
doing on the part of the executive offi-
cer, such as any fraudulent act or
omission, breach of trust or fiduciary
duty, violation of law, rule, regulation,
order, or written agreement, and in-
sider abuse with respect to the regu-
lated entity or the Office of Finance.

(c) Prohibition on setting compensation
by Director. In carrying out paragraph
(a) of this section, the Director may
not prescribe or set a specific level or
range of compensation.

(d) Advance notice to Director of certain
compensation actions. (1) A regulated en-
tity or the Office of Finance shall not,
without providing the Director at least
60 days’ advance written notice, enter
into any written arrangement that pro-
vides incentive awards to any execu-
tive officer or officers.

(2) A regulated entity or the Office of
Finance shall not, without providing
the Director at least 30 days’ advance
written notice, enter into any written
arrangement that:

(i) Provides an executive officer a
term of employment for a term of six
months or more; or

(ii) In the case of a Bank or the Office
of Finance, provides compensation to
any executive officer in connection
with the termination of employment,
or establishes a policy of compensation
in connection with the termination of
employment.

(3) A regulated entity or the Office of
Finance shall not, without providing
the Director at least 30 days’ advance
written notice, pay, disburse, or trans-
fer to any executive officer, annual
compensation (where the annual
amount has changed); pay for perform-
ance or other incentive pay; any
amounts under a severance Dplan,
change-in-control agreement, or other
separation agreement; any compensa-
tion that would qualify as direct com-
pensation for purposes of securities fil-
ings; or any other element of com-
pensation identified by the Director
prior to the notice period.

(4) Notwithstanding the foregoing re-
view periods, a regulated entity or the
Office of Finance shall provide five
business days’ advance written notice
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to the Director before committing to
pay compensation of any amount or
type to an executive officer who is
being newly hired.

(5) The Director reserves the right to
extend any of the foregoing review pe-
riods, and may do so in the Director’s
discretion, upon notice to the regu-
lated entity or the Office of Finance.
Any such notice shall set forth the
number of business or calendar days by
which the review period is being ex-
tended.

(e) Withholding, escrow, prohibition.
During the review period required by
paragraph (d) of this section, or any ex-
tension thereof, a regulated entity or
the Office of Finance shall not execute
the compensation action that is under
review unless the Director provides
written notice of approval or non-ob-
jection. During a review under para-
graph (a) or (d) of this section, or at
any time before an executive com-
pensation action has been taken, the
Director may, by written notice, re-
quire a regulated entity or the Office of
Finance to withhold any payment,
transfer, or disbursement of compensa-
tion to an executive officer, or to place
such compensation in an escrow ac-
count, or may prohibit the action.

§1230.4 Prior approval of termination
agreements of Enterprises.

(a) In general. An Enterprise may not
enter into any agreement or contract
to provide any payment of money or
other thing of current or potential
value in connection with the termi-
nation of employment of an executive
officer unless the agreement or con-
tract is approved in advance by the Di-
rector.

(b) Covered agreements or contracts. An
agreement or contract that provides
for termination payments to an execu-
tive officer of an Enterprise that was
entered into before October 28, 1992,1 is
not retroactively subject to approval
or disapproval by the Director. How-
ever, any renegotiation, amendment,
or change to such an agreement or con-
tract shall be considered as entering

1This date refers to the date of enactment
of the Federal Housing Enterprises Financial
Safety and Soundness Act of 1992.
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into an agreement or contract that is
subject to approval by the Director.

(c) Factors to be taken into account. In
making the determination whether to
approve or disapprove termination ben-
efits, the Director may consider:

(1) Whether the benefits provided
under the agreement or contract are
comparable to benefits provided under
such agreements or contracts for offi-
cers of other public or private entities
involved in financial services and hous-
ing interests who have comparable du-
ties and responsibilities;

(2) The factors set forth in §1230.3(b);
and

(3) Such other information as deemed
appropriate by the Director.

(d) Exception to prior approval. An em-
ployment agreement or contract sub-
ject to prior approval of the Director
under this section may be entered into
prior to that approval, provided that
such agreement or contract specifi-
cally provides notice that termination
benefits under the agreement or con-
tract shall not be effective and no pay-
ments shall be made under such agree-
ment or contract unless and until ap-
proved by the Director. Such notice
should make clear that alteration of
benefit plans subsequent to FHFA ap-
proval under this section, which affect
final termination benefits of an execu-
tive officer, requires review at the time
of the individual’s termination from
the Enterprise and prior to the pay-
ment of any benefits.

(e) Effect of prior approval of an agree-
ment or contract. The Director’s ap-
proval of an executive officer’s termi-
nation of employment benefits shall
not preclude the Director from making
any subsequent determination under
this section to prohibit and withhold
executive compensation.

(f) Form of approval. The Director’s
approval pursuant to this section may
occur in such form and manner as the
Director shall provide through written
notice to the regulated entities or the
Office of Finance.

§1230.5 Submission of supporting in-
formation.

In support of the reviews and deci-
sions provided for in this part, the Di-
rector may issue guidance, orders, or
notices on the subject of information
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submissions by the regulated entities
and the Office of Finance.

PART 1231—GOLDEN PARACHUTE
AND INDEMNIFICATION PAYMENTS

Sec.

1231.1
1231.2
1231.3

Purpose.
Definitions.
Golden parachute payments.
1231.4 Indemnification payments.
1231.5 Applicability in the event of receiver-
ship.
1231.6 Filing instructions.
AUTHORITY: 12 U.S.C. 4511, 4513, 4517, 4518,
4518a, 4526, and 4617.

SOURCE: 73 FR 53357, Sept. 16, 2008, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part appear at 83 FR 49993, Oct. 4, 2018.

§1231.1 Purpose.

The purpose of this part is to imple-
ment section 1318(e) of the Safety and
Soundness Act (12 U.S.C. 4518(e)) by
setting forth the factors that the Di-
rector will take into consideration in
determining whether to limit or pro-
hibit golden parachute payments and
agreements and by setting forth condi-
tions for prohibited and permissible in-
demnification payments that regulated
entities and the Office of Finance (OF)
may make to affiliated parties.

[83 FR 65289, Dec. 20, 2018]

§1231.2 Definitions.

The following definitions apply to
the terms used in this part:

Affiliated party means:

(1) With respect to a golden para-
chute payment:

(i) Any director, officer, or employee
of a regulated entity or the OF; and

(ii) Any other person as determined
by the Director (by regulation or on a
case-by-case basis) who participates or
participated in the conduct of the af-
fairs of the regulated entity or the OF,
provided that a member of a Federal
Home Loan Bank shall not be deemed
to have participated in the affairs of
that Federal Home Loan Bank solely
by virtue of being a shareholder of, and
obtaining advances from, that Federal
Home Loan Bank; and

(2) With respect to an indemnifica-
tion payment:

§1231.2

(i) By the OF, any director, officer, or
manager of the OF; and

(ii) By a regulated entity:

(A) Any director, officer, employee,
or controlling stockholder of, or agent
for, a regulated entity;

(B) Any shareholder, affiliate, con-
sultant, or joint venture partner of a
regulated entity, and any other person
as determined by the Director (by regu-
lation or on a case-by-case basis) that
participates in the conduct of the af-
fairs of a regulated entity, provided
that a member of a Federal Home Loan
Bank shall not be deemed to have par-
ticipated in the affairs of that Federal
Home Loan Bank solely by virtue of
being a shareholder of, and obtaining
advances from, that Federal Home
Loan Bank;

(C) Any independent contractor for a
regulated entity (including any attor-
ney, appraiser, or accountant) if:

(I) The independent contractor know-
ingly or recklessly participates in any
violation of any law or regulation, any
breach of fiduciary duty, or any unsafe
or unsound practice; and

(2) Such violation, breach, or practice
caused, or is likely to cause, more than
a minimal financial loss to, or a sig-
nificant adverse effect on, the regu-
lated entity; or

(D) Any not-for-profit corporation
that receives its principal funding, on
an ongoing basis, from any regulated
entity.

Agreement means, with respect to a
golden parachute payment, any plan,
contract, arrangement, or other state-
ment setting forth conditions for any
payment by a regulated entity or the
OF to an affiliated party.

Bona fide deferred compensation plan
or arrangement means any plan, con-
tract, agreement, or other arrange-
ment:

(1) Whereby an affiliated party volun-
tarily elects to defer all or a portion of
the reasonable compensation, wages, or
fees paid for services rendered which
otherwise would have been paid to such
party at the time the services were
rendered (including a plan that pro-
vides for the crediting of a reasonable
investment return on such elective de-
ferrals); or
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