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regulated entity or the Office of Fi-
nance and the consultant has agreed in 
writing: 

(i) To abide by the prohibition on the 
disclosure of confidential supervisory 
information contained in this section; 
and 

(ii) That it will not use the confiden-
tial supervisory information for any 
purposes other than those stated in its 
contract to provide services to the reg-
ulated entity or the Office of Finance. 

(c) Law Enforcement Proceedings. Not-
withstanding the general prohibition of 
disclosure of non-public information, 
to the minimum extent required by the 
Inspector General Act, Public Law 95– 
452, 92 Stat. 1101 (1978), FHFA’s Office 
of Inspector General is permitted under 
this section to disclose non-public 
FHFA information without Director 
approval. 

(d) Privilege. FHFA retains all privi-
lege claims for non-public information 
shared under § 1214.4, including, but not 
limited to attorney-client, attorney- 
work product, deliberative process, and 
examination privileges. 

PART 1215—PRODUCTION OF FHFA 
RECORDS, INFORMATION, AND 
EMPLOYEE TESTIMONY IN THIRD- 
PARTY LEGAL PROCEEDINGS 

Sec. 
1215.1 Scope and purpose. 
1215.2 Applicability. 
1215.3 Definitions. 
1215.4 General prohibition. 
1215.5 Delegation. 
1215.6 Factors FHFA may consider. 
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1215.8 Timing and form of demands and re-
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1215.14 Procedure in the event of an adverse 
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AUTHORITY: 5 U.S.C. 301; 12 U.S.C. 4526. 

SOURCE: 78 FR 39961, July 3, 2013, unless 
otherwise noted. 

§ 1215.1 Scope and purpose. 

(a) This regulation sets forth the 
policies and procedures that must be 
followed in order to compel an em-
ployee of the Federal Housing Finance 
Agency (FHFA) to produce records or 
information, or to provide testimony 
relating to the employee’s official du-
ties, in the context of a legal pro-
ceeding. Parties seeking records, infor-
mation, or testimony must comply 
with these requirements when submit-
ting demands or requests: 

(b) FHFA intends these provisions to: 
(1) Promote economy and efficiency 

in its programs and operations; 
(2) Minimize the possibility of involv-

ing FHFA in controversial issues not 
related to its mission and functions; 

(3) Maintain FHFA’s impartiality; 
(4) Protect employees from being 

compelled to serve as involuntary wit-
nesses for wholly private interests, or 
as inappropriate expert witnesses re-
garding current law or the activities of 
FHFA; and 

(5) Protect sensitive, confidential in-
formation and FHFA’s deliberative 
processes. 

(c) By providing these policies and 
procedures, FHFA does not waive the 
sovereign immunity of the United 
States. 

(d) This part provides guidance for 
FHFA’s internal operations. This part 
does not create any right or benefit, 
substantive or procedural, that a party 
may rely upon in any legal proceeding 
against the United States. 

(e) The production of records, infor-
mation, or testimony pursuant to this 
part, does not constitute a waiver by 
FHFA of any privilege. 

§ 1215.2 Applicability. 

(a) This regulation applies to de-
mands or requests for records, informa-
tion, or testimony, in legal proceedings 
in which FHFA is not a named party. 

(b) This regulation does not apply to: 
(1) Demands or requests for an FHFA 

employee to testify as to facts or 
events that are unrelated to his or her 
official duties or that are unrelated to 
the functions of FHFA; 
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(2) Requests for the release of non-ex-
empt records under the Freedom of In-
formation Act, 5 U.S.C. 552, or the Pri-
vacy Act, 5 U.S.C. 552a; or 

(3) Congressional demands or re-
quests for records or testimony. 

§ 1215.3 Definitions. 
As used in this part: 
Confidential supervisory information 

means information prepared or re-
ceived by FHFA that meets all of the 
following criteria: 

(1) The information is not a docu-
ment prepared by a regulated entity or 
the Office of Finance for its own busi-
ness purposes that is in its possession; 

(2) The information is exempt from 
the Freedom of Information Act, 5 
U.S.C. 552 (1966); and 

(3) The information: 
(i) Consists of reports of examina-

tion, inspection and visitation, con-
fidential operating and condition re-
ports, and any information derived 
from, related to, or contained in such 
reports, or 

(ii) Is gathered by FHFA in the 
course of any investigation, suspicious 
activity report, cease-and-desist order, 
civil money penalty enforcement order, 
suspension, removal or prohibition 
order, or other supervisory or enforce-
ment orders or actions taken under the 
Federal Housing Enterprises Financial 
Safety and Soundness Act of 1992, as 
amended, 12 U.S.C. 4501 et seq. 

(4) The inclusion of the term ‘‘con-
fidential’’ within the definition of 
‘‘confidential supervisory information’’ 
is not intended to invoke the meaning 
of ‘‘confidential,’’ as that term is used 
in Executive Order No. 13526, December 
29, 2009 (75 FR 707 (Jan. 5, 2010) (Presi-
dent’s order on the classification of Na-
tional Security Information). Confiden-
tial supervisory information is used in 
part 1215 to refer to the distinct cat-
egory of information defined in § 1215.3. 
FHFA used the word ‘‘confidential’’ 
within the label for this category of in-
formation simply to be consistent with 
the manner in which federal banking 
agencies refer to similar or identical 
types of information. 

Demand means a subpoena, or an 
order or other command of a court or 
other competent authority, for the pro-
duction of records, information, or tes-

timony that is issued in a legal pro-
ceeding. 

Employee means: 
(1) Any current or former officer or 

employee of FHFA or of FHFA–OIG; 
(2) Any other individual hired 

through contractual agreement by or 
on behalf of FHFA who has performed 
or is performing services under such an 
agreement for FHFA; and 

(3) Any individual who has served or 
is serving in any consulting or advisory 
capacity to FHFA, whether formal or 
informal. 

Federal Home Loan Bank means a 
bank established under the authority 
of 12 U.S.C. 1423(a). 

FHFA means the Federal Housing Fi-
nance Agency including the FHFA– 
OIG. 

FHFA Counsel means an attorney in 
FHFA’s Office of General Counsel. 

General Counsel means FHFA’s Gen-
eral Counsel or a person within FHFA’s 
Office of General Counsel to whom the 
General Counsel has delegated respon-
sibilities under this part. 

Legal proceeding means any matter 
before a court of law, administrative 
board or tribunal, commission, admin-
istrative law judge, hearing officer, or 
other body that conducts a legal or ad-
ministrative proceeding. Legal pro-
ceeding includes all phases of litiga-
tion. 

Produce means provide, disclose, ex-
pose, or grant access to. 

Records or information means, regard-
less of the person or entity in posses-
sion: 

(1) All documents and materials that 
are FHFA agency records under the 
Freedom of Information Act, 5 U.S.C. 
552; 

(2) All other documents and mate-
rials contained in FHFA files; and 

(3) All other information or materials 
acquired by an FHFA employee in the 
performance of his or her official du-
ties or because of his or her official sta-
tus, including confidential supervisory 
information. 

Regulated entity has the same mean-
ing as set forth in 12 U.S.C. 4502(20). 
For this regulation’s purposes, ‘‘regu-
lated entity’’ also includes: 

(1) The Office of Finance; and 
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(2) Any current or former director, 
officer, employee, contractor or agent 
of a regulated entity. 

Request means any informal request, 
by whatever method, in connection 
with a legal proceeding, seeking pro-
duction of records, information, or tes-
timony that has not been ordered by a 
court or other competent authority. 

Testimony means any written or oral 
statements, including depositions, an-
swers to interrogatories, affidavits, 
declarations, and recorded interviews 
made by an individual about FHFA in-
formation in connection with a legal 
proceeding. 

§ 1215.4 General prohibition. 
(a) No employee may produce records 

or information, or provide any testi-
mony related to the records or infor-
mation, in response to any demand or 
request without prior written approval 
to do so from the Director or the Direc-
tor’s designee. 

(b) Any person or entity that fails to 
comply with this part may be subject 
to the penalties provided in 18 U.S.C. 
641 and other applicable laws. A cur-
rent employee also may be subject to 
administrative or disciplinary pro-
ceedings. 

§ 1215.5 Delegation. 
To the extent permissible by statute, 

the Director may delegate his or her 
authority under this part to any FHFA 
employee and the General Counsel may 
delegate his or her authority under 
this part to any FHFA Counsel. 

§ 1215.6 Factors FHFA may consider. 
The Director may grant an employee 

permission to testify regarding agency 
matters, and to produce records and in-
formation, in response to a demand or 
request. Among the relevant factors 
that the Director may consider in mak-
ing this determination are whether: 

(a) This part’s purposes are met; 
(b) FHFA has an interest in the deci-

sion that may be rendered in the legal 
proceeding; 

(c) Approving the demand or request 
would assist or hinder FHFA in per-
forming statutory duties or use FHFA 
resources; 

(d) Production might assist or hinder 
employees in doing their work; 

(e) The records, information, or testi-
mony can be obtained from other 
sources. (Concerning testimony, ‘‘other 
sources’’ means a non-agency em-
ployee, or an agency employee other 
than the employee named). 

(f) The demand or request is unduly 
burdensome or otherwise inappropriate 
under the rules of discovery or proce-
dure governing the case or matter in 
which the demand or request arose; 

(g) Production of the records, infor-
mation, or testimony might violate or 
be inconsistent with a statute, Execu-
tive Order, regulation, or other legal 
authority; 

(h) Production of the records, infor-
mation, or testimony might reveal con-
fidential or privileged information, 
trade secrets, or confidential commer-
cial or financial information; 

(i) Production of the records, infor-
mation, or testimony might impede or 
interfere with an ongoing law enforce-
ment investigation or proceedings, or 
compromise constitutional rights; 

(j) Production of the records, infor-
mation, or testimony might result in 
FHFA appearing to favor one litigant 
over another; 

(k) The demand or request pertains 
to documents that were produced by 
another agency; 

(l) The demand or request complies 
with all other applicable rules; 

(m) The demand or request is suffi-
ciently specific to be answered; 

(n) The relevance of the records, in-
formation, or testimony to the pur-
poses for which they are sought, and 
for which they may be used for sub-
stantive evidence; 

(o) Production of the records, infor-
mation, or employee testimony may 
implicate a substantial government in-
terest; and 

(p) Any other good cause. 

§ 1215.7 Serving demands and submit-
ting requests. 

(a) All demands and requests must be 
in writing. 

(b) Demands must be served and re-
quests must be submitted to the FHFA 
General Counsel at the following ad-
dress: General Counsel, Federal Hous-
ing Finance Agency, Constitution Cen-
ter, Eighth Floor, 400 Seventh Street 
SW., Washington, DC 20219. 
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(c) Demands must not be served 
upon, nor requests submitted to any 
regulated entity for records, informa-
tion, or testimony regardless of wheth-
er the records, information, or testi-
mony sought are in the possession of, 
or known by, the regulated entity. If a 
regulated entity receives a request or 
demand for records, information, or 
testimony, the regulated entity must 
immediately notify the General Coun-
sel and provide FHFA an opportunity 
to object to the demand or request be-
fore responding to the demand or re-
quest. Submitting a demand or request 
to a regulated entity may result in re-
jection of the demand or request under 
§ 1215.9. 

(d) If an employee receives a request 
or demand that is not properly routed 
through FHFA’s General Counsel, as 
required under this section, the em-
ployee must promptly notify the Gen-
eral Counsel. An employee’s failure to 
notify the General Counsel is grounds 
for discipline or other adverse action. 

[78 FR 39961, July 3, 2013, as amended at 80 
FR 80233, Dec. 24, 2015] 

§ 1215.8 Timing and form of demands 
and requests. 

(a) A party seeking records, informa-
tion, or testimony must submit a re-
quest and receive a rejection before 
making a demand for records, informa-
tion, or testimony. 

(b) A demand or request to FHFA 
must include a detailed description of 
the basis for the demand or request and 
comply with the requirements in 
§ 1215.7. 

(c) Demands and requests must be 
submitted at least 60 days in advance 
of the date on which the records, infor-
mation, or testimony is needed. Excep-
tions to this requirement may be 
granted upon a showing of compelling 
need. 

(d) A demand or request for testi-
mony also must include an estimate of 
the amount of time that the employee 
will need to devote to the process of 
testifying (including anticipated travel 
time and anticipated duration of round 
trip travel), plus a showing that no 
document or the testimony of non- 
agency persons, including retained ex-
perts, could suffice in lieu of the em-
ployee’s testimony. 

(e) Upon submitting a demand or re-
quest seeking employee testimony, the 
requesting party must notify all other 
parties to the legal proceeding. 

(f) After receiving notice of a demand 
or request for testimony, but before 
the testimony occurs, a party to the 
legal proceeding who did not join in the 
demand or request and who wishes to 
question the witness beyond the scope 
of the testimony sought must submit a 
separate demand or request within 60 
days of receiving the notice required 
under paragraph (e) of this section and 
must then comply with paragraph (c) 
of this section. 

(g) Every demand or request must in-
clude the legal proceeding’s caption 
and docket number, the forum; the 
name, address, phone number, State 
Bar number, and, if available, elec-
tronic mail address of counsel to all 
parties to the legal proceeding (in the 
case of pro-se parties, substitute the 
name, address, phone number, and elec-
tronic mail address of the pro-se party); 
and a statement of the demanding or 
requesting party’s interest in the case. 
In addition, the demanding or request-
ing party must submit a clear and con-
cise written statement that includes: a 
summary of the legal and factual 
issues in the proceeding and a detailed 
explanation as to how the records, in-
formation or testimony will contribute 
substantially to the resolution of one 
or more specially identified issues in 
the legal proceeding. A copy of the 
complaint or charging document may 
accompany—but must not be sub-
stituted for—the required statement. 

§ 1215.9 Failure to meet this part’s re-
quirements. 

FHFA may oppose any demand or re-
quest that does not meet the require-
ments set forth in this part. 

§ 1215.10 Processing demands and re-
quests. 

(a) The Director will review every de-
mand or request received and, in ac-
cordance with this regulation, deter-
mine whether, and under what condi-
tions, to authorize an employee to 
produce records, information, or testi-
mony. 

(b) The Director will process demands 
and requests in the order in which they 
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are received. The Director will ordi-
narily respond within 60 days from the 
date that the agency receives all infor-
mation necessary to evaluate the de-
mand or request. However, the time for 
response will depend upon the scope of 
the demand or request. The Director 
may respond outside of the 60-day pe-
riod: 

(1) Under exigent or unusual cir-
cumstances; or 

(2) When FHFA must receive and 
process records or information in the 
possession, custody, or control of a 
third party. 

(c) The Director may confer with 
counsel to parties to a legal proceeding 
about demands or requests made pursu-
ant to this part. The conference may be 
ex-parte. Failure to confer in good 
faith, in order to enable the Director to 
make an informed determination, may 
justify rejection of the demand or re-
quest. 

(d) The Director may rely on sources 
of information other than those pro-
vided by the demanding or requesting 
parties as bases for making a deter-
mination. 

(e) The Director may grant a waiver 
of any requirement in this section to 
promote a significant interest of FHFA 
or the United States, or for other good 
cause. 

§ 1215.11 FHFA determination. 
(a) The Director makes FHFA’s de-

terminations regarding demands and 
requests. 

(b) The Director will notify the de-
manding or requesting party of FHFA’s 
determination, the reasons for the ap-
proval or rejection of the demand or re-
quest, and any conditions that the Di-
rector may impose on the release of 
records, information, or testimony. 

§ 1215.12 Restrictions that apply to tes-
timony. 

(a) The Director may impose condi-
tions or restrictions on testimony, in-
cluding but not limited to limiting the 
scope of testimony or requiring the de-
manding or requesting party and other 
parties to the legal proceeding to agree 
that the testimony transcript will be 
kept under seal or will only be used or 
made available in the particular legal 
proceeding for which testimony was re-

quested. The Director may also require 
a copy of the transcript of testimony 
to be provided to FHFA at the demand-
ing or requesting party’s expense. 

(b) The Director may offer an em-
ployee’s written declaration in lieu of 
testimony. 

(c) If authorized to testify pursuant 
to this part, an employee may testify 
as to facts within his or her personal 
knowledge, but, unless specifically au-
thorized to do so by the Director, the 
employee must not: 

(1) Disclose confidential or privileged 
information; or 

(2) Testify as an expert or opinion 
witness with regard to any matter aris-
ing out of the employee’s official du-
ties or FHFA’s mission or functions. 
This provision does not apply to re-
quests from the United States for ex-
pert or opinion testimony. 

(d) The Director may assign FHFA 
Counsel to be present for an employee’s 
testimony. 

§ 1215.13 Restrictions that apply to 
records and information. 

(a) The Director may impose condi-
tions or restrictions on the release of 
records and information, including but 
not limited to requiring that parties to 
the legal proceeding obtain a protec-
tive order or execute a confidentiality 
agreement to limit access and further 
disclosure, or that parties take other 
appropriate steps to comply with appli-
cable privacy requirements. The terms 
of a protective order or confidentiality 
agreement must be acceptable to the 
Director. In cases where protective or-
ders or confidentiality agreements 
have already been executed, the Direc-
tor may condition the release of 
records and information on an amend-
ment to the existing protective order 
or confidentiality agreement. 

(b) If the Director so determines, 
original agency records may be pre-
sented for examination in response to a 
demand or request, but they are not to 
be presented as evidence or otherwise 
used in a manner by which they could 
lose their status as original records, 
nor are they to be marked or altered. 
In lieu of the original records, certified 
copies will be presented for evidentiary 
purposes. 
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(c) The scope of permissible produc-
tion is limited to that set forth in the 
prior, written authorization granted by 
the Director. 

(d) If records or information are pro-
duced in connection with a legal pro-
ceeding, the demanding or requesting 
party must: 

(1) Promptly notify all other parties 
to the legal proceeding that the records 
or information are FHFA records or in-
formation and are subject to this part 
and any applicable confidentiality 
agreement or protective order; 

(2) Provide copies of any confiden-
tiality agreement or protective order 
to all other parties; and 

(3) Retrieve the records or informa-
tion from the court or other competent 
authority’s file when the court or other 
competent authority no longer requires 
the records or information and certify 
that every party covered by a confiden-
tiality agreement, protective order, or 
other privacy protection has destroyed 
all copies of the records or informa-
tion. 

§ 1215.14 Procedure in the event of an 
adverse FHFA determination. 

(a) Procedure for seeking reconsider-
ation of FHFA’s determination. A de-
manding or requesting party seeking 
reconsideration of FHFA’s rejection of 
a demand or request, or of any restric-
tions on receiving records, informa-
tion, or testimony, may seek reconsid-
eration of the rejection or restrictions 
as follows: 

(1) Notice of Intention to Petition for 
Reconsideration. The aggrieved demand-
ing or requesting party may seek re-
consideration by filing a written No-
tice of Intention to Petition for Recon-
sideration (Notice) within 10 business 
days of the date of FHFA’s determina-
tion. The Notice must identify the pe-
titioner, the determination for which 
reconsideration is being petitioned, 
and any dates (such as deposition, 
hearing, or court dates) that are sig-
nificant to petitioner. The Notice must 
be served in accordance with § 1215.7. 

(2) Petition for Reconsideration. Within 
five business days of filing Notice, the 
petitioner must file a Petition for Re-
consideration (Petition) in accordance 
with § 1215.7. The Petition must contain 
a clear and concise statement of the 

basis for the reconsideration with sup-
porting authorities. Determinations 
about petitions for reconsideration are 
within the discretion of the FHFA Di-
rector, and are final. 

(b) Prerequisite to judicial review. Pur-
suant to section 704 of the Administra-
tive Procedure Act, 5 U.S.C. 704, a peti-
tion to FHFA for reconsideration of a 
final determination made under the au-
thority of this part is a prerequisite to 
judicial review. 

§ 1215.15 Conflicting court order. 

Notwithstanding FHFA’s rejection of 
a demand for records, information, or 
testimony, if a court or other com-
petent authority orders an FHFA em-
ployee to comply with the demand, the 
employee must promptly notify 
FHFA’s General Counsel of the order, 
and the employee must respectfully de-
cline to comply, citing United States ex 
rel. Touhy v. Ragen, 340 U.S. 462 (1951). 
An employee’s failure to notify the 
General Counsel of a court or other 
authority’s order is grounds for dis-
cipline or other adverse action. 

§ 1215.16 Fees. 

(a) The Director may condition the 
production of records, information, or 
an employee’s appearance on advance 
payment of reasonable costs to FHFA, 
which may include but are not limited 
to those associated with employee 
search time, copying, computer usage, 
and certifications. 

(b) Witness fees will include fees, ex-
penses, and allowances prescribed by 
the rules applicable to the particular 
legal proceeding. If no fees are pre-
scribed, FHFA will base fees on the 
rule of the federal district court closest 
to the location where the witness will 
appear. Such fees may include but are 
not limited to time for preparation, 
travel, and attendance at the legal pro-
ceeding. 

§ 1215.17 Responses to demands served 
on nonemployees. 

(a) FHFA confidential supervisory in-
formation is the property of FHFA, and 
is not to be disclosed to any person 
without the Director’s prior written 
consent. 
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(b) If any person in possession of 
FHFA confidential supervisory infor-
mation, is served with a demand in a 
legal proceeding directing that person 
to produce FHFA’s confidential super-
visory information or to testify with 
respect thereto, such person shall im-
mediately notify the General Counsel 
of such service, of the testimony re-
quested and confidential supervisory 
information described in the demand, 
and of all relevant facts. Such person 
shall also object to the production of 
such confidential supervisory informa-
tion on the basis that the confidential 
supervisory information is the prop-
erty of FHFA and cannot be released 
without FHFA’s consent and that pro-
duction must be sought from FHFA fol-
lowing the procedures set forth in 
§§ 1215.7, 1215.8, and 1215.14 of this part. 

§ 1215.18 Inspector General. 
Notwithstanding the general prohibi-

tion of disclosure of records and infor-
mation, to the minimum extent re-
quired by the Inspector General Act, 
Public Law 9–452 (1978), FHFA’s Office 
of Inspector General is permitted under 
this section to disclose records and in-
formation and permit FHFA–OIG em-
ployee testimony without Director ap-
proval. 

PART 1217—PROGRAM FRAUD 
CIVIL REMEDIES ACT 

Sec. 
1217.1 Purpose and scope. 
1217.2 Definitions. 
1217.3 Basis for civil penalties and assess-

ments. 
1217.4 Investigation. 
1217.5 Request for approval by the Depart-

ment of Justice. 
1217.6 Notice. 
1217.7 Response. 
1217.8 Statute of limitations. 
1217.9 Hearings. 
1217.10 Settlements. 

AUTHORITY: 12 U.S.C. 4501; 12 U.S.C. 4526, 28 
U.S.C. 2461 note; 31 U.S.C. 3801–3812. 

SOURCE: 81 FR 43034, July 1, 2016, unless 
otherwise noted. 

§ 1217.1 Purpose and scope. 
(a) Purpose. This part: 
(1) Establishes administrative proce-

dures for imposing civil penalties and 
assessments against persons who make, 

submit, or present, or cause to be 
made, submitted, or presented, false, 
fictitious, or fraudulent claims or writ-
ten statements to FHFA or to its 
agents; and 

(2) Specifies the hearing and appeal 
rights of persons subject to allegations 
of liability for such penalties and as-
sessments. Hearings under this part 
shall be conducted in accordance with 
the Administrative Procedure Act pur-
suant to part 1209, subpart C, of this 
chapter. 

(b) Scope. This part applies only to 
persons who make, submit, or present 
or cause to be made, submitted, or pre-
sented false, fictitious, or fraudulent 
claims or written statements to FHFA 
or to those acting on its behalf in con-
nection with FHFA employment mat-
ters and FHFA contracting activities. 
It does not apply to false claims or 
statements made in connection with 
matters or activities related to FHFA’s 
supervisory, regulatory, enforcement, 
conservatorship, or receivership re-
sponsibilities, as other civil and admin-
istrative actions available to FHFA to 
redress fraud in such areas provide for 
remedies that are equal to or exceed 
those available through this part. 

§ 1217.2 Definitions. 

As used in this part: 
Ability to pay is determined based on 

a review of the respondent’s resources 
available both currently and prospec-
tively, from which FHFA could ulti-
mately recover the total penalty, and 
as appropriate, assessment, which may 
be predicted based on historical evi-
dence. 

Assessment means a monetary penalty 
that is in addition to a civil penalty 
and may be imposed if FHFA has made 
any payment, transferred property, or 
provided services for a claim that is de-
termined to be in violation of para-
graph (a)(1) of § 1217.3. An assessment 
may not exceed an amount that is 
twice the amount of the claim or por-
tion of the claim determined to be in 
violation of paragraph (a)(1) of § 1217.3. 
A civil penalty other than an assess-
ment may be imposed whether or not 
FHFA has made a payment, transferred 
property, or provided services in re-
sponse to the false claim or statement. 
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