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presenting a specific loan offer to the con-
sumer for acceptance, either verbally or in
writing;

(iv) Arranging the loan closing or other as-
pects of the loan process, including commu-
nicating with a consumer about those ar-
rangements, provided that communication
with the consumer only verifies loan terms
already offered or negotiated;

(v) Providing a consumer with information
unrelated to loan terms, such as the best
days of the month for scheduling loan clos-
ings at the covered financial institution;

(vi) Making an underwriting decision about
whether the consumer qualifies for a loan;

(vii) Explaining or describing the steps or
process that a consumer would need to take
in order to obtain a loan offer, including
qualifications or criteria that would need to
be met without providing guidance specific
to that consumer’s circumstances; or

(viii) Communicating on behalf of a mort-
gage loan originator that a written offer, in-
cluding disclosures provided pursuant to the
Truth in Lending Act, has been sent to a
consumer without providing any details of
that offer.

(c) Offering or mnegotiating a loan for com-
pensation or gain. The following examples il-
lustrate when an employee does or does not
offer or negotiate terms of a loan ‘‘for com-
pensation or gain.”

(1) Offering or negotiating terms of a loan
for compensation or gain includes engaging
in any of the activities in paragraph (b)(1) of
this appendix in the course of carrying out
employment duties, even if the employee
does not receive a referral fee or commission
or other special compensation for the loan.

(2) Offering or negotiating terms of a loan
for compensation or gain does not include
engaging in a seller-financed transaction for
the employee’s personal property that does
not involve the covered financial institution.
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§1008.1 Purpose.

(a) Authority. This part, known as
Regulation H, is issued by the Bureau
of Consumer Financial Protection to
implement the Secure and Fair En-
forcement for Mortgage Licensing Act
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of 2008, title V of the Housing and Eco-
nomic Recovery Act of 2008 (S.A.F.E.
Act) (Pub. L. 110-289, 122 Stat. 2654, 12
U.S.C. 5101 et seq.).

(b) Purpose. The purpose of this part
is to enhance consumer protection and
reduce fraud by directing states to
adopt minimum uniform standards for
the licensing and registration of resi-
dential mortgage loan originators and
to participate in a nationwide mort-
gage licensing system and registry
database of residential mortgage loan
originators. Under the S.A.F.E. Act, if
the Bureau determines that a state’s
loan origination licensing system does
not meet the minimum requirements
of the S.A.F.E. Act, the Bureau is
charged with establishing and imple-
menting a system for all loan origina-
tors in that state. Additionally, if at
any time the Bureau determines that
the nationwide mortgage licensing sys-
tem and registry is failing to meet the
S.A.F.E. Act’s requirements, the Bu-
reau is charged with establishing and
maintaining a licensing and registry
database for loan originators.

(c) Organization. The regulation is di-
vided into subparts and appendices as
follows:

(1) Subpart A establishes the defini-
tions applicable to this part.

(2) Subpart B provides the minimum
standards that a state must meet in li-
censing loan originators, including
standards for whom a state must re-
quire to be licensed, and sets forth the
Bureau’s procedure for determining a
state’s compliance with the minimum
standards.

(3) Subpart C provides the require-
ments that the Bureau will apply in
any state that the Bureau determines
has not established a licensing and reg-
istration system in compliance with
the minimum standards of the S.A.F.E.
Act.

(4) Subpart D provides minimum re-
quirements for the administration of
the Nationwide Mortgage Licensing
System and Registry.

(5) Subpart E clarifies the Bureau’s
enforcement authority in states in
which it operates a state licensing sys-
tem.

(6) Appendices A through D set forth
examples to aid in the understanding
and application of the regulations.

12 CFR Ch. X (1-1-23 Edition)

§1008.3 Confidentiality of information.

(a) Except as otherwise provided in
this part, any requirement under Fed-
eral or state law regarding the privacy
or confidentiality of any information
or material provided to the Nationwide
Mortgage Licensing System and Reg-
istry or a system established by the Di-
rector under this part, and any privi-
lege arising under Federal or state law
(including the rules of any Federal or
state court) with respect to such infor-
mation or material, shall continue to
apply to such information or material
after the information or material has
been disclosed to the system. Such in-
formation and material may be shared
with all state and Federal regulatory
officials with mortgage industry over-
sight authority without the loss of
privilege or the loss of confidentiality
protections provided by Federal and
state laws.

(b) Information or material that is
subject to a privilege or confidentiality
under paragraph (a) of this section
shall not be subject to:

(1) Disclosure under any Federal or
state law governing the disclosure to
the public of information held by an of-
ficer or an agency of the Federal Gov-
ernment or the respective state; or

(2) Subpoena or discovery, or admis-
sion into evidence, in any private civil
action or administrative process, un-
less with respect to any privilege held
by the Nationwide Mortgage Licensing
System and Registry or by the Direc-
tor with respect to such information or
material, the person to whom such in-
formation or material pertains, waives,
in whole or in part, in the discretion of
such person, that privilege.

(c) Any state law, including any state
open record law, relating to the disclo-
sure of confidential supervisory infor-
mation or any information or material
described in paragraph (a) of this sec-
tion that is inconsistent with para-
graph (a), shall be superseded by the re-
quirements of such provision to the ex-
tent that state law provides less con-
fidentiality or a weaker privilege.

(d) This section shall not apply with
respect to the information or material
relating to the employment history of,
and any publicly adjudicated discipli-
nary and enforcement action against,
any loan originator that is included in
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the Nationwide Mortgage Licensing
System and Registry for access by the
public.

Subpart A—General

§1008.20 Scope of this subpart.

This subpart provides the definitions
applicable to this part, and other gen-
eral requirements applicable to this
part.

§1008.23 Definitions.

Terms that are defined in the
S.A.F.E. Act and used in this part have
the same meaning as in the S.A.F.E.
Act, unless otherwise provided in this
section.

Administrative or clerical tasks means
the receipt, collection, and distribution
of information common for the proc-
essing or underwriting of a loan in the
mortgage industry and communication
with a consumer to obtain information
necessary for the processing or under-
writing of a residential mortgage loan.

American Association of Residential
Mortgage Regulators (AARMR) is the na-
tional association of executives and
employees of the various states who
are charged with the responsibility for
administration and regulation of resi-
dential mortgage lending, servicing,
and brokering, and dedicated to the
goals described at www.aarmr.org.

Application means a request, in any
form, for an offer (or a response to a so-
licitation of an offer) of residential
mortgage loan terms, and the informa-
tion about the borrower or prospective
borrower that is customary or nec-
essary in a decision on whether to
make such an offer.

Bureau means the Bureau of Con-
sumer Financial Protection.

Clerical or support duties:

(1) Include:

(i) The receipt, collection, distribu-
tion, and analysis of information com-
mon for the processing or underwriting
of a residential mortgage loan; and

(ii) Communicating with a consumer
to obtain the information necessary for
the processing or underwriting of a
loan, to the extent that such commu-
nication does not include offering or
negotiating loan rates or terms, or
counseling consumers about residential
mortgage loan rates or terms; and

§1008.23

(2) Does not include:

(i) Taking a residential mortgage
loan application; or

(ii) Offering or negotiating terms of a
residential mortgage loan.

Conference of State Bank Supervisors
(CSBS) is the national organization
composed of state bank supervisors
dedicated to maintaining the state
banking system and state regulation of
financial services in accordance with
the CSBS statement of principles de-
scribed at www.csbs.org.

Director means the Director of the
Bureau of Consumer Financial Protec-
tion.

Employee means an individual:

(1) Whose manner and means of per-
formance of work are subject to the
right of control of, or are controlled
by, a person, and

(2) Whose compensation for Federal
income tax purposes is reported, or re-
quired to be reported, on a W-2 form
issued by the controlling person.

Farm Credit Administration means the
independent Federal agency, author-
ized by the Farm Credit Act of 1971,
that examines and regulates the Farm
Credit System.

For compensation  or
§1008.103(c)(2)(ii).

Independent contractor means an indi-
vidual who performs his or her duties
other than at the direction of and sub-
ject to the supervision and instruction
of an individual who is licensed and
registered in accordance with
§1008.103(a), or is not required to be li-
censed, in accordance with
§1008.103(e)(b), (6), or (7).

Loan originator. See §1008.103.

Loan processor or underwriter, for pur-
poses of this part, means an individual
who, with respect to the origination of
a residential mortgage loan, performs
clerical or support duties at the direc-
tion of and subject to the supervision
and instruction of:

(1) A state-licensed loan originator;
or

(2) A registered loan originator.

Nationwide Mortgage Licensing System
and Registry or NMLSR means the mort-
gage licensing system developed and
maintained by the Conference of State
Bank Supervisors and the American
Association of Residential Mortgage

gain. See
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Regulators for the licensing and reg-
istration of loan originators and the
registration of registered loan origina-
tors or any system established by the
Director, as provided in subpart D of
this part.

Nontraditional mortgage product means
any mortgage product other than a 30-
year fixed-rate mortgage.

Origination of a residential mortgage
loan, for purposes of the definition of loan
processor or underwriter, means all resi-
dential mortgage loan-related activi-
ties from the taking of a residential
mortgage loan application through the
completion of all required loan closing
documents and funding of the residen-
tial mortgage loan.

Real estate brokerage activities mean
any activity that involves offering or
providing real estate brokerage serv-
ices to the public including—

(1) Acting as a real estate agent or
real estate broker for a buyer, seller,
lessor, or lessee of real property;

(2) Bringing together parties inter-
ested in the sale, purchase, lease, rent-
al, or exchange of real property;

(3) Negotiating, on behalf of any
party, any portion of a contract relat-
ing to the sale, purchase, lease, rental,
or exchange of real property (other
than in connection with providing fi-
nancing with respect to any such
transaction);

(4) Engaging in any activity for
which a person engaged in the activity
is required to be registered as a real es-
tate agent or real estate broker under
any applicable law; and

(5) Offering to engage in any activity,
or act in any capacity, described in
paragraphs (1), (2), (3), or (4) of this def-
inition.

Residential mortgage loan means any
loan primarily for personal, family, or
household use that is secured by a
mortgage, deed of trust, or other equiv-
alent consensual security interest on a
dwelling (as defined in section 103(w) of
the Truth in Lending Act) or residen-
tial real estate upon which is con-
structed or intended to be constructed
a dwelling (as so defined).

State means any state of the United
States, the District of Columbia, any
territory of the United States, Puerto
Rico, Guam, American Samoa, the Vir-

12 CFR Ch. X (1-1-23 Edition)

gin Islands, and the Commonwealth of
the Northern Mariana Islands.

Unique identifier means a number or
other identifier that:

(1) Permanently identifies a loan
originator;

(2) Is assigned by protocols estab-
lished by the Nationwide Mortgage Li-
censing System and Registry and the
Bureau to facilitate electronic track-
ing of loan originators and uniform
identification of, and public access to,
the employment history of and the
publicly adjudicated disciplinary and
enforcement actions against loan origi-
nators; and

(3) Shall not be used for purposes
other than those set forth under the
S.A.F.E. Act.

Subpart B—Determination of State
Compliance With the S.A.F.E. Act

§1008.101 Scope of this subpart.

This subpart describes the minimum
standards of the S.A.F.E. Act that
apply to a state’s licensing and reg-
istering of loan originators. This sub-
part also provides the procedures that
the Bureau follows to determine that a
state does not have in place a system
for licensing and registering mortgage
loan originators that complies with the
minimum standards. Upon making
such a determination, the Bureau will
impose the requirements and exercise
the enforcement authorities described
in subparts C and E of this part.

§1008.103 Individuals required to be
licensed by states.

(a) Except as provided in paragraph
(e) of this section, in order to operate a
S.A.F.E.-compliant program, a state
must prohibit an individual from en-
gaging in the business of a loan origi-
nator with respect to any dwelling or
residential real estate in the state, un-
less the individual first:

(1) Registers as a loan originator
through and obtains a unique identifier
from the NMLSR, and

(2) Obtains and maintains a valid
loan originator license from the state.

(b) An individual engages in the busi-
ness of a loan originator if the indi-
vidual, in a commercial context and
habitually or repeatedly:
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(1)(i) Takes a residential mortgage
loan application; and

(ii) Offers or negotiates terms of a
residential mortgage loan for com-
pensation or gain; or

(2) Represents to the public, through
advertising or other means of commu-
nicating or providing information (in-
cluding the use of business cards, sta-
tionery, brochures, signs, rate lists, or
other promotional items), that such in-
dividual can or will perform the activi-
ties described in paragraph (b)(1) of
this section.

(c)(1) An individual ‘‘takes a residen-
tial mortgage loan application’ if the
individual receives a residential mort-
gage loan application for the purpose of
facilitating a decision whether to ex-
tend an offer of residential mortgage
loan terms to a borrower or prospective
borrower (or to accept the terms of-
fered by a borrower or prospective bor-
rower in response to a solicitation),
whether the application is received di-
rectly or indirectly from the borrower
or prospective borrower.

(2) An individual ‘‘offers or nego-
tiates terms of a residential mortgage
loan for compensation or gain’’ if the
individual:

(i)(A) Presents for consideration by a
borrower or prospective borrower par-
ticular residential mortgage loan
terms;

(B) Communicates directly or indi-
rectly with a borrower, or prospective
borrower for the purpose of reaching a
mutual understanding about prospec-
tive residential mortgage loan terms;
or

(C) Recommends, refers, or steers a
borrower or prospective borrower to a
particular lender or set of residential
mortgage loan terms, in accordance
with a duty to or incentive from any
person other than the borrower or pro-
spective borrower; and

(ii) Receives or expects to receive
payment of money or anything of value
in connection with the activities de-
scribed in paragraph (c)(2)(i) of this
section or as a result of any residential
mortgage loan terms entered into as a
result of such activities.

(d)(1) Except as provided in para-
graph (e) of this section, a state must
prohibit an individual who is an inde-
pendent contractor from engaging in

§1008.103

residential mortgage loan origination
activities as a loan processor or under-
writer with respect to any dwelling or
residential real estate in the state, un-
less the individual first:

(i) Registers as a loan originator
through and obtains a unique identifier
from the NMLSR, and

(ii) Obtains and maintains a valid
loan originator license from the state.

(2) An individual ‘‘engage[s] in resi-
dential mortgage loan origination ac-
tivities as a loan processor or under-
writer” if, with respect to a residential
mortgage loan application, the indi-
vidual performs clerical or support du-
ties.

(e) A state is not required to impose
the prohibitions required under para-
graphs (a) and (d) of this section on the
following individuals:

(1) An individual who performs only
real estate brokerage activities and is
licensed or registered in accordance
with applicable state law, unless the
individual is compensated directly or
indirectly by a lender, mortgage
broker, or other loan originator or by
an agent of such lender, mortgage
broker, or other loan originator;

(2) An individual who is involved only
in extensions of credit relating to
timeshare plans, as that term is de-
fined in 11 U.S.C. 101(563D);

(3) An individual who performs only
clerical or support duties and:

(i) Who does so at the direction of
and subject to the supervision and in-
struction of an individual who:

(A) Is licensed and registered in ac-
cordance with paragraph (a) of this sec-
tion, or

(B) Is not required to be licensed in
accordance with paragraph (e)(5); or

(ii) Who performs such duties solely
with respect to transactions for which
the individual who acts as a loan origi-
nator is not required to be licensed, in
accordance with paragraph (e)(2), (6), or
(7) of this section;

(4) An individual who performs only
purely administrative or clerical tasks
on behalf of a loan originator;

(5) An individual who is lawfully reg-
istered with, and maintains a unique
identifier through, the Nationwide
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Mortgage Licensing System and Reg-
istry, and who is an employee of a cov-
ered financial institution, as that term
is defined in 12 CFR part 1007.

(6)(1) An individual who is an em-
ployee of a Federal, state, or local gov-
ernment agency or housing finance
agency and who acts as a loan origi-
nator only pursuant to his or her offi-
cial duties as an employee of the Fed-
eral, state, or local government agency
or housing finance agency.

(ii) For purposes of this paragraph
(e)(6), the term employee has the mean-
ing provided in paragraph (1) of the def-
inition of employee in §1008.23 and ex-
cludes the meaning provided in para-
graph (2) of the definition.

(iii) For purposes of this paragraph
(e)(6), the term housing finance agency
means any authority:

(A) That is chartered by a state to
help meet the affordable housing needs
of the residents of the state;

(B) That is supervised directly or in-
directly by the state government;

(C) That is subject to audit and re-
view by the state in which it operates;
and

(D) Whose activities make it eligible
to be a member of the National Council
of State Housing Agencies.

(7T)(1) An employee of a bona fide non-
profit organization who acts as a loan
originator only with respect to his or
her work duties to the bona fide non-
profit organization, and who acts as a
loan originator only with respect to
residential mortgage loans with terms
that are favorable to the borrower.

(ii) For an organization to be consid-
ered a bona fide nonprofit organization
under this paragraph, a state super-
visory authority that opts not to re-
quire licensing of the employee must
determine, under criteria and pursuant
to processes established by the state,
that the organization:

(A) Has the status of a tax-exempt
organization under section 501(c)(3) of
the Internal Revenue Code of 1986;

(B) Promotes affordable housing or
provides homeownership education, or
similar services;

(C) Conducts its activities in a man-
ner that serves public or charitable
purposes, rather than commercial pur-
poses;

12 CFR Ch. X (1-1-23 Edition)

(D) Receives funding and revenue and
charges fees in a manner that does not
incentivize it or its employees to act
other than in the best interests of its
clients;

(E) Compensates its employees in a
manner that does not incentivize em-
ployees to act other than in the best
interests of its clients;

(F) Provides or identifies for the bor-
rower residential mortgage loans with
terms favorable to the borrower and
comparable to mortgage loans and
housing assistance provided under gov-
ernment housing assistance programs;
and

(G) Meets other standards that the
state determines are appropriate.

(iii) A state must periodically exam-
ine the books and activities of an orga-
nization it determines is a bona fide
nonprofit organization and revoke its
status as a bona fide nonprofit organi-
zation if it does not continue to meet
the criteria under paragraph (e)(7)(ii)
of this section;

(iv) For residential mortgage loans to
have terms that are favorable to the
borrower, a state must determine that
the terms are consistent with loan
origination in a public or charitable
context, rather than a commercial con-
text.

(f) A state must require an individual
licensed in accordance with paragraphs
(a) or (d) of this section to renew the
loan originator license no less often
than annually.

§1008.105 Minimum loan originator li-
cense requirements.

For an individual to be eligible for a
loan originator license required under
§1008.103(a) and (d), a state must re-
quire and find, at a minimum, that an
individual:

(a) Has never had a loan originator li-
cense revoked in any governmental ju-
risdiction, except that a formally va-
cated revocation shall not be deemed a
revocation;

(b)(1) Has never been convicted of, or
pled guilty or nolo contendere to, a fel-
ony in a domestic, foreign, or military
court:

(i) During the 7-year period preceding
the date of the application for licens-
ing; or
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(ii) At any time preceding such date
of application, if such felony involved
an act of fraud, dishonesty, a breach of
trust, or money laundering.

(2) For purposes of this paragraph (b):

(i) Expunged convictions and par-
doned convictions do not, in them-
selves, affect the eligibility of the indi-
vidual; and

(ii) Whether a particular crime is
classified as a felony is determined by
the law of the jurisdiction in which an
individual is convicted.

(c) Has demonstrated financial re-
sponsibility, character, and general fit-
ness, such as to command the con-
fidence of the community and to war-
rant a determination that the loan
originator will operate honestly, fairly,
and efficiently, under reasonable stand-
ards established by the individual
state.

(d) Completed at least 20 hours of
pre-licensing education that has been
reviewed and approved by the Nation-
wide Mortgage Licensing System and
Registry. The pre-licensing education
completed by the individual must in-
clude at least:

(1) 3 hours of Federal law and regula-
tions;

(2) 3 hours of ethics, which must in-
clude instruction on fraud, consumer
protection, and fair lending issues; and

(3) 2 hours of training on lending
standards for the nontraditional mort-
gage product marketplace.

(e)(1) Achieved a test score of not less
than 75 percent correct answers on a
written test developed by the NMLSR
in accordance with 12 U.S.C. 5105(d).

(2) To satisfy the requirement under
paragraph (e)(1) of this section, an indi-
vidual may take a test three consecu-
tive times, with each retest occurring
at least 30 days after the preceding
test. If an individual fails three con-
secutive tests, the individual must
wait at least 6 months before taking
the test again.

(3) If a formerly state-licensed loan
originator fails to maintain a valid li-
cense for 5 years or longer, not taking
into account any time during which
such individual is a registered loan
originator, the individual must retake
the test and achieve a test score of not
less than 75 percent correct answers.

§1008.107

(f) Be covered by either a net worth
or surety bond requirement, or pays
into a state fund, as required by the
state loan originator supervisory au-
thority.

(2) Has submitted to the NMLSR fin-
gerprints for submission to the Federal
Bureau of Investigation and to any
government agency for a state and na-
tional criminal history background
check; and

(h) Has submitted to the NMLSR per-
sonal history and experience, which
must include authorization for the
NMLSR to obtain:

(1) Information related to any admin-
istrative, civil, or criminal findings by
any governmental jurisdiction; and

(2) An independent credit report.

§1008.107 Minimum annual license re-
newal requirements.

(a) For an individual to be eligible to
renew a loan originator license as re-
quired under §1008.103(f), a state must
require the individual:

(1) To continue to meet the minimum
standards for license issuance provided
in §1008.105; and

(2) To satisfy annual continuing edu-
cation requirements, which must in-
clude at least 8 hours of education ap-
proved by the NMLSR. The 8 hours of
annual continuing education must in-
clude at least:

(i) 3 hours of Federal law and regula-
tions;

(ii) 2 hours of ethics (including in-
struction on fraud, consumer protec-
tion, and fair lending issues); and

(iii) 2 hours of training related to
lending standards for the nontradi-
tional mortgage product marketplace.

(b) A state must provide that a state-
licensed loan originator may only re-
ceive credit for a continuing education
course in the year in which the course
is taken, and that a state-licensed loan
originator may not apply credits for
education courses taken in one year to
meet the continuing education require-
ments of subsequent years. A state
must provide that an individual may
not meet the annual requirements for
continuing education by taking an ap-
proved course more than one time in
the same year or in successive years.

(¢) An individual who is an instructor
of an approved continuing education
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course may receive credit for the indi-
vidual’s own annual continuing edu-
cation requirement at the rate of 2
hours credit for every one hour taught.

§1008.109 Effective date of state re-
quirements imposed on individuals.

(a) Except as provided in paragraphs
(b) and (c) of this section, a state must
provide that the effective date for re-
quirements it imposes in accordance
with §§1008.103, 1008.105, and 1008.107 is
no later than August 29, 2011.

(b) For an individual who was per-
mitted to perform residential mortgage
loan originations under state legisla-
tion or regulations enacted or promul-
gated prior to the state’s enactment or
promulgation of a licensing system
that complies with this subpart, a
state may delay the effective date for
requirements it imposes in accordance
with §§1008.103, 1008.105, and 1008.107 to
no later than August 29, 2011. For pur-
poses of this paragraph (b), an indi-
vidual was permitted to perform resi-
dential mortgage 1loan originations
only if prior state law required the in-
dividual to be licensed, authorized, reg-
istered, or otherwise granted a form of
affirmative and revocable government
permission for individuals as a condi-
tion of performing residential mort-
gage loan originations.

(c) The Bureau may approve a later
effective date only upon a state’s dem-
onstration that substantial numbers of
loan originators (or of a class of loan
originators) who require a state license
face unusual hardship, through no fault
of their own or of the state govern-
ment, in complying with the standards
required by the S.A.F.E. Act and in ob-
taining state licenses within one year.

§1008.111 Other minimum require-
ments for state licensing systems.

(a) General. A state must maintain a
loan originator licensing, supervisory,
and oversight authority (supervisory
authority) that provides effective su-
pervision and enforcement, in accord-
ance with the minimum standards pro-
vided in this section and in §1008.113.

(b) Authorities. A supervisory author-
ity must have the legal authority and
mechanisms:

12 CFR Ch. X (1-1-23 Edition)

(1) To examine any books, papers,
records, or other data of any loan origi-
nator operating in the state;

(2) To summon any loan originator
operating in the state, or any person
having possession, custody, or care of
the reports and records relating to
such a loan originator, to appear before
the supervisory authority at a time
and place named in the summons and
to produce such books, papers, records,
or other data, and to give testimony,
under oath, as may be relevant or ma-
terial to an investigation of such loan
originator for compliance with the re-
quirements of the S.A.F.E. Act;

(3) To administer oaths and affirma-
tions and examine and take and pre-
serve testimony under oath as to any
matter in respect to the affairs of any
such loan originator;

(4) To enter an order requiring any
individual or person that is, was, or
would be a cause of a violation of the
S.A.F.E. Act as implemented by the
state, due to an act or omission the
person knew or should have known
would contribute to such violation, to
cease and desist from committing or
causing such violation and any future
violation of the same requirement;

(6) To suspend, terminate, and refuse
renewal of a loan originator license for
violation of state or Federal law; and

(6) To impose civil money penalties
for individuals acting as loan origina-
tors, or representing themselves to the
public as loan originators, in the state
without a valid license or registration.

(c) A supervisory authority must
have established processes in place to
verify that individuals subject to the
requirement described in §1008.103(a)(1)
and (d)(1) are registered with the
NMLSR.

(d) The supervisory authority must
be required under state law to regu-
larly report violations of such law, as
well as enforcement actions and other
relevant information, to the NMLSR.

(e) The supervisory authority must
have a process in place for challenging
information contained in the NMLSR.

(f) The supervisory authority must
require a loan originator to ensure that
all residential mortgage loans that
close as a result of the loan originator
engaging in activities described in
§1008.103(b)(1) are included in reports of
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condition submitted to the NMLSR.
Such reports of condition shall be in
such form, shall contain such informa-
tion, and shall be submitted with such
frequency and by such dates as the
NMLSR may reasonably require.

§1008.113 Performance standards.

(a) For the Bureau to determine that
a state is providing effective super-
vision and enforcement, a supervisory
authority must meet the following per-
formance standards:

(1) The supervisory authority must
participate in the NMLSR;

(2) The supervisory authority must
approve or deny loan originator license
applications and must renew or refuse
to renew existing loan originator li-
censes for violations of state or Federal
law;

(3) The supervisory authority must
discipline loan originator licensees
with appropriate enforcement actions,
such as license suspensions or revoca-
tions, cease-and-desist orders, civil
money penalties, and consumer refunds
for violations of state or Federal law;

(4) The supervisory authority must
examine or investigate loan originator
licensees in a systematic manner based
on identified risk factors or on a peri-
odic schedule.

(b) A supervisory authority that is
accredited under the Conference of
State Bank Supervisors-American As-
sociation of Residential Mortgage Reg-
ulators Mortgage Accreditation Pro-
gram will be presumed by the Bureau
to be compliant with the requirements
of this section.

§1008.115 Determination of non-
compliance.

(a) Evidence of compliance. Any time a
state enacts legislation that affects its
compliance with the S.A.F.E. Act, it
must notify the Bureau. Upon request
from the Bureau, a state must provide
evidence that it is in compliance with
the requirements of the S.A.F.E. Act
and this part, including citations to ap-
plicable state law and regulations; de-
scriptions of processes followed by the
state’s supervisory authority; and data
concerning examination, investigation,
and enforcement actions.

(b) Initial determination of noncompli-
ance. If the Bureau makes an initial de-

§1008.115

termination that a state is not in com-
pliance with the S.A.F.E. Act, the Bu-
reau will notify the state and will pub-
lish, in the FEDERAL REGISTER, a notice
providing the Bureau’s initial deter-
mination and presenting the oppor-
tunity for public comment for a period
of no less than 30 days. This public
comment period will allow the resi-
dents of the state and other interested
members of the public to comment on
the Bureau’s initial determination.

(c) Final determination of noncompli-
ance. In making a final determination
of noncompliance, the Bureau will re-
view additional information that may
be offered by a state and the comments
submitted during the public comment
period described in paragraph (b) of
this section. If the Bureau makes a
final determination that a state does
not have in place by law or regulation
a system that complies with the min-
imum requirements of the S.A.F.E.
Act, as described in this part, the Bu-
reau will publish that final determina-
tion in the FEDERAL REGISTER.

(d) Good-faith effort to comply. If the
Bureau makes the final determination
described in paragraph (c) of this sec-
tion, but the Bureau finds that the
state is making a good-faith effort to
meet the requirements of 12 U.S.C.
5104, 5105, 5107(d), and this subpart, the
Bureau may grant the state a period of
not more than 24 months to comply
with these requirements. If an exten-
sion is granted to the state in accord-
ance with this paragraph (d), then the
Bureau will provide an additional ini-
tial and final determination process be-
fore it determines that the state is not
in compliance and is subject to sub-
parts C and E of this part.

(e) Effective date of subparts C and E.
The provisions of subparts C and E of
this part will become effective with re-
spect to a state for which a final deter-
mination of noncompliance has been
made upon:

(1) The effective date of the Bureau’s
final determination with respect to the
state, pursuant to paragraph (c) of this
section, unless an extension had been
granted to the state in accordance with
paragraph (d) of this section; or

(2) If an extension had been granted
to the state in accordance with para-
graph (d) of this section, the effective
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date of the Bureau’s subsequent final
determination with respect to the state
following the expiration of the period
of time granted pursuant to paragraph
(d) of this section.

Subpart C—The Bureau’s Loan
Originator Licensing System
and Nationwide Mortgage Li-
censing and Registry System

§1008.201 Scope of this subpart.

The S.A.F.E. Act provides the Bureau
with ‘“backup authority’ to establish a
loan originator licensing system for
any state that is determined by the Bu-
reau not to be in compliance with the
minimum standards of the S.A.F.E.
Act. The provisions of this subpart be-
come applicable to individuals in a
state as provided in §1008.115(e). The
S.A.F.E. Act also authorizes the Bu-
reau to establish and maintain a na-
tionwide mortgage licensing system
and registry if the Bureau determines
that the NMLSR is failing to meet the
purposes and requirements of the
S.A.F.E. Act for a comprehensive li-
censing, supervisory, and tracking sys-
tem for loan originators.

§1008.203 The Bureau’s establishment
of loan originator licensing system.

If the Bureau determines, in accord-
ance with §1008.115(e), that a state has
not established a licensing and reg-
istration system in compliance with
the minimum standards of the S.A.F.E.
Act, the Bureau shall apply to individ-
uals in that state the minimum stand-
ards of the S.A.F.E. Act, as specified in
subpart B, which provides the min-
imum requirements that a state must
meet to be in compliance with the
S.A.F.E. Act, and as may be further
specified in this part.

§1008.205 The Bureau’s establishment
of nationwide mortgage licensing
system and registry.

If the Bureau determines that the
NMLSR established by CSBS and
AARMR does not meet the minimum
requirements of subpart D of this part,
the Bureau will establish and maintain
a nationwide mortgage licensing sys-
tem and registry.

12 CFR Ch. X (1-1-23 Edition)

Subpart D—Minimum Require-
ments for Administration of
the NMLSR

§1008.301 Scope of this subpart.

This subpart establishes minimum
requirements that apply to administra-
tion of the NMLSR by the Conference
of State Bank Supervisors or by the
Bureau. The NMLSR must accomplish
the following objectives:

(a) Provide uniform license applica-
tions and reporting requirements for
state-licensed loan originators.

(b) Provide a comprehensive licens-
ing and supervisory database.

(c) Aggregate and improve the flow of
information to and between regulators.

(d) Provide increased accountability
and tracking of loan originators.

(e) Streamline the licensing process
and reduce the regulatory burden.

(f) Enhance consumer protections
and support anti-fraud measures.

(g) Provide consumers with easily ac-
cessible information, offered at no
charge, utilizing electronic media, in-
cluding the Internet, regarding the em-
ployment history of, and publicly adju-
dicated disciplinary and enforcement
actions against, loan originators.

(h) Establish a means by which resi-
dential mortgage loan originators
would, to the greatest extent possible,
be required to act in the best interests
of the consumer.

(i) Facilitate responsible behavior in
the mortgage marketplace and provide
comprehensive training and examina-
tion requirements related to mortgage
lending.

(j) Facilitate the collection and dis-
bursement of consumer complaints on
behalf of state and Federal mortgage
regulators.

§1008.303 Financial reporting.

To the extent that CSBS maintains
the NMLSR, CSBS must annually pro-
vide to the Bureau, and the Bureau will
annually collect and make available to
the public, NMLSR financial state-
ments, audited in accordance with Gen-
erally Accepted Accounting Principles
(GAAP) promulgated by the Federal
Accounting Standards Advisory Board,
and other data. These financial state-
ments and other data shall include, but
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not be limited to, the level and cat-
egories of funds received in relation to
the NMLSR and how such funds are
spent, including the aggregate total of
funds paid for system development and
improvements, the aggregate total of
salaries and bonuses paid, the aggre-
gate total of other administrative
costs, and detail on other money spent,
including money and interest paid to
reimburse system investors or lenders,
and a report of each state’s activity
with respect to the NMLSR, including
the number of licensees, the state’s fi-
nancial commitment to the system,
and the fees collected by the state
through the NMLSR.

§1008.305 Data security.

(a) To the extent that CSBS,
AARMR, or their successors maintain
the NMLSR, CSBS, AARMR, and their
successors, as applicable, must com-
plete a background check on their em-
ployees, contractors, or other persons
who have access to loan originators’
Social Security Numbers, fingerprints,
or any credit reports collected by the
system.

(b) To the extent that CSBS,
AARMR, or their successors maintain
the NMLSR, CSBS, AARMR, and their
successors as applicable, must keep and
adhere to an appropriate information
security and privacy policy. If the
NMLSR forms a reasonable belief that
a security breach has occurred, it shall
notify affected parties, as soon as prac-
ticable, including the Bureau, any loan
originator or registrant whose data
may have been compromised, and the
employer of the loan originator or reg-
istrant, if such employer is also li-
censed through the system.

§1008.307 Fees.

CSBS, AARMR, or the Bureau, as ap-
plicable, may charge reasonable fees to
cover the costs of maintaining and pro-
viding access to information from the
Nationwide Mortgage Licensing Sys-
tem and Registry. Fees shall not be
charged to consumers for access to
such system and registry. If the Bureau
determines to charge fees, the fees to
be charged shall be issued by notice
with the opportunity for comment
prior to any fees being charged.

§1008.401

§1008.309 Absence of liability for
good-faith administration.

The Bureau or any organization serv-
ing as the administrator of the Nation-
wide Mortgage Licensing System and
Registry or a system established by the
Bureau under 12 U.S.C. 5108 and in ac-
cordance with subpart C, or any officer
or employee of the Bureau or the Bu-
reau’s designee, shall not be subject to
any civil action or proceeding for mon-
etary damages by reason of the good-
faith action or omission of any officer
or employee of any such entity, while
acting within the scope of office or em-
ployment, relating to the collection,
furnishing, or dissemination of infor-
mation concerning persons who are
loan originators or are applying for li-
censing or registration as loan origina-
tors.

Subpart E—Enforcement of the
Bureau’s Licensing System

§1008.401 The Bureau’s authority to
examine loan originator records.

(a) Summons authority. The Bureau
may:

(1) Examine any books, papers,
records, or other data of any loan origi-
nator operating in any state which is
subject to a licensing system estab-
lished by the Bureau under subpart C
of this part; and

(2) Summon any loan originator re-
ferred to in paragraph (a)(1) of this sec-
tion or any person having possession,
custody, or care of the reports and
records relating to such loan origi-
nator, to appear before the Bureau at a
time and place named in the summons
and to produce such books, papers,
records, or other data, and to give tes-
timony, under oath, as may be relevant
or material to an investigation of such
loan originator for compliance with the
requirements of the S.A.F.E. Act.

(b) Examination authority—(1) In gen-
eral. If the Bureau establishes a licens-
ing system under 12 U.S.C. 5107 and in
accordance with subpart C of this part
for any state, the Bureau shall appoint
examiners for the purposes of ensuring
the appropriate administration of the
Bureau’s licensing system.

(2) Power to examine. Any examiner
appointed under paragraph (b)(1) of this
section shall have power, on behalf of
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the Bureau, to make any examination
of any loan originator operating in any
state which is subject to a licensing
system established by the Bureau
under 12 U.S.C. 5107 and in accordance
with subpart C of this part, whenever
the Bureau determines that an exam-
ination of any loan originator is nec-
essary to determine the compliance by
the originator with minimum require-
ments of the S.A.F.E. Act.

(3) Report of examination. Each Bu-
reau examiner appointed under para-
graph (b)(1) of this section shall make
a full and detailed report to the Bureau
of examination of any loan originator
examined under this section.

(4) Administration of oaths and affirma-
tions, evidence. In connection with ex-
aminations of loan originators oper-
ating in any state which is subject to a
licensing system established by the Bu-
reau under 12 U.S.C. 5107, and in ac-
cordance with subpart C of this part, or
with other types of investigations to
determine compliance with applicable
law and regulations, the Bureau and
the examiners appointed by the Bureau
may administer oaths and affirmations
and examine and take and preserve tes-
timony under oath as to any matter in
respect to the affairs of any such loan
originator.

(5) Assessments. The cost of con-
ducting any examination of any loan
originator operating in any state which
is subject to a licensing system estab-
lished by the Bureau under 12 U.S.C
5107 and in accordance with subpart C
of this part shall be assessed by the Bu-
reau against the loan originator to
meet the Director’s expenses in car-
rying out such examination.

§§1008.403-1008.405 [Reserved]

APPENDIX A TO PART 1008—EXAMPLES
OF MORTGAGE LOAN ORIGINATOR AC-
TIVITIES

This appendix provides examples to aid in
the understanding of activities that would
cause an individual to fall within or outside
the definition of a mortgage loan originator
under part 1008. The examples in this appen-
dix are not all-inclusive. They illustrate
only the issue described and do not illustrate
any other issues that may arise. For pur-
poses of the examples below, the term ‘‘loan”

12 CFR Ch. X (1-1-23 Edition)

refers to a residential mortgage loan as de-
fined in §1008.23 of this part.

(a) Taking a Loan Application. Taking a res-
idential mortgage loan application within
the meaning of §1008.103(c)(1) means receipt
by an individual, for the purpose of facili-
tating a decision whether to extend an offer
of loan terms to a borrower or prospective
borrower, of an application as defined in
§1008.23 (a request in any form for an offer,
or a response to a solicitation of an offer, of
residential mortgage loan terms, and the in-
formation about the borrower or prospective
borrower that is customary or necessary in a
decision whether to make such an offer).

(1) The following are examples to illustrate
when an individual takes, or does not take,
a loan application:

(i) An individual ‘‘takes a residential mort-
gage loan application’ even if the individual:

(A) Has received the borrower or prospec-
tive borrower’s request or information indi-
rectly. Section 1008.103(c)(1) provides that an
individual takes an application, whether he
or she receives it ‘‘directly or indirectly”
from the borrower or prospective borrower.
This means that an individual who offers or
negotiates residential mortgage loan terms
for compensation or gain cannot avoid li-
censing requirements simply by having an-
other person physically receive the applica-
tion from the prospective borrower and then
pass the application to the individual;

(B) Is not responsible for verifying infor-
mation. The fact that an individual who
takes application information from a bor-
rower or prospective borrower is not respon-
sible for verifying that information—for ex-
ample, the individual is a mortgage broker
who collects and sends that information to a
lender—does not mean that the individual is
not taking an application;

(C) Only inputs the information into an on-
line application or other automated system;
or

(D) Is not involved in approval of the loan,
including determining whether the consumer
qualifies for the loan. Similar to an indi-
vidual who is not responsible for
verification, an individual can still ‘“‘take a
residential mortgage loan application’ even
if he or she is not ultimately responsible for
approving the loan. A mortgage broker, for
example, can take a residential mortgage
loan application even though it is passed on
to a lender for a decision on whether the bor-
rower qualifies for the loan and for the ulti-
mate loan approval.

(ii) An individual does not take a loan ap-
plication merely because the individual per-
forms any of the following actions:

(A) Receives a loan application through
the mail and forwards it, without review, to
loan approval personnel. The Bureau inter-
prets the term ‘‘takes a residential mortgage
loan application” to exclude an individual

376

10:34 Feb 09, 2023 Jkt 259042 PO 00000 Frm 00386 Fmt8010 Sfmt8002 Q:\12\12V8.TXT PC31



sfrattini on LAPJZKW1R2 with $$_JOB

VerDate Sep<11>2014

Bur. of Consumer Financial Protection

whose only role with respect to the applica-
tion is physically handling a completed ap-
plication form or transmitting a completed
form to a lender on behalf of a borrower or
prospective borrower. This interpretation is
consistent with the definition of ‘‘loan origi-
nator” in section 1503(3) of the S.A.F.E. Act.

(B) Assists a borrower or prospective bor-
rower who is filling out an application by ex-
plaining the contents of the application and
where particular borrower information is to
be provided on the application;

(C) Generally describes for a borrower or
prospective borrower the loan application
process without a discussion of particular
loan products; or

(D) In response to an inquiry regarding a
prequalified offer that a borrower or prospec-
tive borrower has received from a lender,
collects only basic identifying information
about the borrower or prospective borrower
on behalf of that lender.

(b) Offering or Negotiating Terms of a Loan.
The following examples are designed to illus-
trate when an individual offers or negotiates
terms of a loan within the meaning of
§1008.103(c)(2) and, conversely, what does not
constitute offering or negotiating terms of a
loan:

(1) Offering or negotiating the terms of a
loan includes:

(i) Presenting for consideration by a bor-
rower or prospective borrower particular
loan terms, whether verbally, in writing, or
otherwise, even if:

(A) Further verification of information is
necessary;

(B) The offer is conditional;

(C) Other individuals must complete the
loan process;

(D) The individual lacks authority to nego-
tiate the interest rate or other loan terms;
or

(E) The individual lacks authority to bind
the person that is the source of the prospec-
tive financing.

(ii) Communicating directly or indirectly
with a borrower or prospective borrower for
the purpose of reaching a mutual under-
standing about prospective residential mort-
gage loan terms, including responding to a
borrower or prospective borrower’s request
for a different rate or different fees on a
pending loan application by presenting to
the borrower or prospective borrower a re-
vised loan offer, even if a mutual under-
standing is not subsequently achieved.

(2) Offering or negotiating terms of a loan
does not include any of the following activi-
ties:

(i) Providing general explanations or de-
scriptions in response to consumer queries,
such as explaining loan terminology (e.g.,
debt-to-income ratio) or lending policies
(e.g., the loan-to-value ratio policy of the
lender), or describing product-related serv-
ices;

Pt. 1008, App. A

(ii) Arranging the loan closing or other as-
pects of the loan process, including by com-
municating with a borrower or prospective
borrower about those arrangements, pro-
vided that any communication that includes
a discussion about loan terms only verifies
terms already agreed to by the borrower or
prospective borrower;

(iii) Providing a borrower or prospective
borrower with information unrelated to loan
terms, such as the best days of the month for
scheduling loan closings at the bank;

(iv) Making an underwriting decision about
whether the borrower or prospective bor-
rower qualifies for a loan;

(v) Explaining or describing the steps that
a borrower or prospective borrower would
need to take in order to obtain a loan offer,
including providing general guidance about
qualifications or criteria that would need to
be met that is not specific to that borrower
or prospective borrower’s circumstances;

(vi) Communicating on behalf of a mort-
gage loan originator that a written offer has
been sent to a borrower or prospective bor-
rower without providing any details of that
offer; or

(vii) Offering or negotiating loan terms
solely through a third-party licensed loan
originator, so long as the nonlicensed indi-
vidual does not represent to the public that
he or she can or will perform covered activi-
ties and does not communicate with the bor-
rower or potential borrower. For example:

(A) A seller who provides financing to a
purchaser of a dwelling owned by that seller
in which the offer and negotiation of loan
terms with the borrower or prospective bor-
rower is conducted exclusively by a third-
party licensed loan originator;

(B) An individual who works solely for a
lender, when the individual offers loan terms
exclusively to third-party licensed loan
originators and not to borrowers or potential
borrowers.

(c) For Compensation or Gain. (1) An indi-
vidual acts ‘‘for compensation or gain’’ with-
in the meaning of §1008.103(c)(2)(ii) if the in-
dividual receives or expects to receive in
connection with the individual’s activities
anything of value, including, but not limited
to, payment of a salary, bonus, or commis-
sion. The concept ‘‘anything of value’ is in-
terpreted broadly and is not limited only to
payments that are contingent upon the clos-
ing of a loan.

(2) An individual does not act ‘‘for com-
pensation or gain’’ if the individual acts as a
volunteer without receiving or expecting to
receive anything of value in connection with
the individual’s activities.
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APPENDIX B TO PART 1008—ENGAGING IN
THE BUSINESS OF A LOAN ORIGI-
NATOR: COMMERCIAL CONTEXT AND
HABITUALNESS

An individual who acts (or holds himself or
herself out as acting) as a loan originator in
a commercial context and with some degree
of habitualness or repetition is considered to
be ‘‘engage[d] in the business of a loan
originator[.]”” An individual who acts as a
loan originator does so in a commercial con-
text if the individual acts for the purpose of
obtaining anything of value for himself or
herself, or for an entity or individual for
which the individual acts, rather than exclu-
sively for public, charitable, or family pur-
poses. The habitualness or repetition of the
origination activities that is needed to ‘‘en-
gage in the business of a loan originator’
may be met either if the individual who acts
as a loan originator does so with a degree of
habitualness or repetition, or if the source of
the prospective financing provides mortgage
financing or performs other origination ac-
tivities with a degree of habitualness or rep-
etition. This appendix provides examples to
aid in the understanding of activities that
would not constitute engaging in the busi-
ness of a loan originator, such that an indi-
vidual is not required to obtain and maintain
a state mortgage loan originator license. The
examples in this appendix are not all-inclu-
sive. They illustrate only the issue described
and do not illustrate any other issues that
may arise under part 1008. For purposes of
the examples below, the term ‘‘loan’ refers
to a ‘“‘residential mortgage loan’ as defined
in §1008.23 of this part.

(a) Not Engaged in the Business of a Mort-
gage Loan Originator. The following examples
illustrate when an individual generally does
not ‘‘engage in the business of a loan origi-
nator’’:

(1) An individual who acts as a loan origi-
nator in providing financing for the sale of
that individual’s own residence, provided
that the individual does not act as a loan
originator or provide financing for such sales
so frequently and under such circumstances
that it constitutes a habitual and commer-
cial activity.

(2) An individual who acts as a loan origi-
nator in providing financing for the sale of a
property owned by that individual, provided
that such individual does not engage in such
activity with habitualness.

(3) A parent who acts as a loan originator
in providing loan financing to his or her
child.

(4) An employee of a government entity
who acts as a loan originator only pursuant
to his or her official duties as an employee of
that government entity, if all applicable
conditions in §1008.103(e)(6) of this part are
met.

12 CFR Ch. X (1-1-23 Edition)

(b) If all applicable conditions in
§1008.103(e)(7) of this part are met, an em-
ployee of a nonprofit organization that has
been determined to be a bona fide nonprofit
organization by the state supervisory au-
thority, when the employee acts as a loan
originator pursuant to his or her duties as an
employee of that organization.

(6) An individual who does not act as a
loan originator habitually or repeatedly,
provided that the source of prospective fi-
nancing does not provide mortgage financing
or perform other loan origination activities
habitually or repeatedly.

APPENDIX C TO PART 1008—INDEPENDENT
CONTRACTORS AND LOAN PROCESSOR
AND UNDERWRITER ACTIVITIES THAT
REQUIRE A STATE MORTGAGE LOAN
ORIGINATOR LICENSE

The examples below are designed to aid in
the understanding of loan processing or un-
derwriting activities for which an individual
is required to obtain a S.A.F.E. Act-compli-
ant mortgage loan originator license. The
examples in this appendix are not all-inclu-
sive. They illustrate only the issue described
and do not illustrate any other issues that
may arise under part 1008. For purposes of
the examples below, the term ‘‘loan’ refers
to a residential mortgage loan as defined in
§1008.23 of this part.

(a) An individual who is a loan processor or
underwriter who must obtain and maintain a
state loan originator license includes:

(1) Any individual who engages in the busi-
ness of a loan originator, as defined in
§1008.103 of this part;

(2) Any individual who performs clerical or
support duties and who is an independent
contractor, as those terms are defined in
§1008.23;

(3) Any individual who collects, receives,
distributes, or analyzes information in con-
nection with the making of a credit decision
and who is an independent contractor, as
that term is defined in §1008.23; and

(4) Any individual who communicates with
a consumer to obtain information necessary
for making a credit decision and who is an
independent contractor, as that term is de-
fined in §1008.23.

(b) A state is not required to impose
S.A.F.E. Act licensing requirements on any
individual loan processor or underwriter
who, for example:

(1) Performs only clerical or support duties
(i.e., the loan processor’s or underwriter’s ac-
tivities do not include, e.g., offering or nego-
tiating loan rates or terms, or counseling
borrowers or prospective borrowers about
loan rates or terms), and who performs those
clerical or support duties at the direction of
and subject to the supervision and instruc-
tion of an individual who either: Is licensed
and registered in accordance with
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§1008.103(a) (state licensing of loan origina-
tors); or is not required to be licensed be-
cause he or she is excluded from the licens-
ing requirement pursuant to §1008.103(e)(2)
(time-share exclusion), (e)(b)(federally reg-
istered loan originator), (e)(6) (government
employees exclusion), or (e)(7) (nonprofit ex-
clusion).

(2) Performs only clerical or support duties
as an employee of a mortgage lender or
mortgage brokerage firm, and who performs
those duties at the direction of and subject
to the supervision and instruction of an indi-
vidual who is employed by the same em-
ployer and who is licensed in accordance
with §1008.103(a) (state licensing of loan
originators).

(3) Is an employee of a loan processing or
underwriting company that provides loan
processing or underwriting services to one or
more mortgage lenders or mortgage broker-
age firms under a contract between the loan
processing or underwriting company and the
mortgage lenders or mortgage brokerage
firms, provided the employee performs only
clerical or support duties and performs those
duties only at the direction of and subject to
the supervision and instruction of a licensed
loan originator employee of the same loan
processing and underwriting company.

(4) Is an individual who does not otherwise
perform the activities of a loan originator
and is not involved in the receipt, collection,
distribution, or analysis of information com-
mon for the processing or underwriting of a
residential mortgage loan, nor is in commu-
nication with the consumer to obtain such
information.

(c) In order to conclude that an individual
who performs clerical or support duties is
doing so at the direction of and subject to
the supervision and instruction of a loan
originator who is licensed or registered in
accordance with §1008.103 (or, as applicable,
an individual who is excluded from the li-
censing and registration requirements under
§1008.103(e)(2), (e)(6), or (e)(7)), there must be
an actual nexus between the licensed or reg-
istered loan originator’s (or excluded indi-
vidual’s) direction, supervision, and instruc-
tion and the loan processor or underwriter’s
activities. This actual nexus must be more
than a nominal relationship on an organiza-
tional chart. For example, there is an actual
nexus when:

(1) The supervisory licensed or registered
loan originator assigns, authorizes, and mon-
itors the loan processor or underwriter em-
ployee’s performance of clerical and support
duties.

(2) The supervisory licensed or registered
loan originator exercises traditional super-
visory responsibilities, including, but not
limited to, the training, mentoring, and
evaluation of the loan processor or under-
writer employee.

Pt. 1009

APPENDIX D TO PART 1008—ATTORNEYS:
CIRCUMSTANCES THAT REQUIRE A
STATE MORTGAGE LOAN ORIGINATOR
LICENSE

This appendix D clarifies the cir-
cumstances in which the S.A.F.E. Act re-
quires a licensed attorney who engages in
loan origination activities to obtain a state
loan originator license and registration. This
special category recognizes limited, heavily
regulated activities that meet strict criteria
that are different from the criteria for spe-
cific exemptions from the S.A.F.E. Act re-
quirements and the exclusions set forth in
the regulations and illustrated in other ap-
pendices of part 1008.

(a) S.A.F.E. Act-compliant licensing required.
An individual who is a licensed attorney is
required to be licensed if the individual is
engaged in the business of a loan originator
as defined in §1008.103 and such loan origina-
tion activities are not all of the following:

(1) Considered by the state’s court of last
resort (or other state governing body respon-
sible for regulating the practice of law) to be
part of the authorized practice of law within
the state;

(2) Carried out within an attorney-client
relationship; and

(3) Accomplished by the attorney in com-
pliance with all applicable laws, rules, eth-
ics, and standards.

(b) S.A.F.E. Act-compliant licensing not re-
quired. A licensed attorney performing ac-
tivities that come within the definition of a
loan originator is not required to be licensed,
provided that such activities are:

(1) Considered by the state’s court of last
resort (or other state governing body respon-
sible for regulating the practice of law) to be
part of the authorized practice of law within
the state;

(2) Carried out within an attorney-client
relationship; and

(3) Accomplished by the attorney in com-
pliance with all applicable laws, rules, eth-
ics, and standards.

PART 1009—DISCLOSURE REQUIRE-
MENTS FOR DEPOSITORY INSTITU-
TIONS LACKING FEDERAL DE-
POSIT INSURANCE (REGULATION
D

Sec.

1009.1 Scope.

1009.2 Definitions.

1009.3 Disclosures in periodic statements
and account records.

1009.4 Disclosures in advertising and on the
premises.

1009.5 Disclosure acknowledgment.
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