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Bur. of Consumer Financial Protection

the institution has satisfied the re-
quirements of §1005.6(a), the institu-
tion may withhold a maximum of $50
from the amount credited. An institu-
tion need not provisionally credit the
consumer’s account if:

(A) The institution requires but does
not receive written confirmation with-
in 10 business days of an oral notice of
error; or

(B) The alleged error involves an ac-
count that is subject to Regulation T
of the Board of Governors of the Fed-
eral Reserve System (Securities Credit
by Brokers and Dealers, 12 CFR part
220).

(ii) Informs the consumer, within two
business days after the provisional
crediting, of the amount and date of
the provisional crediting and gives the
consumer full use of the funds during
the investigation;

(iii) Corrects the error, if any, within
one business day after determining
that an error occurred; and

(iv) Reports the results to the con-
sumer within three business days after
completing its investigation (includ-
ing, if applicable, notice that a provi-
sional credit has been made final).

(3) Extension of time periods. The time
periods in paragraphs (¢)(1) and (c)(2) of
this section are extended as follows:

(i) The applicable time is 20 business
days in place of 10 business days under
paragraphs (c)(1) and (2) of this section
if the notice of error involves an elec-
tronic fund transfer to or from the ac-
count within 30 days after the first de-
posit to the account was made.

(ii) The applicable time is 90 days in
place of 45 days under paragraph (c)(2)
of this section, for completing an in-
vestigation, if a notice of error in-
volves an electronic fund transfer that:

(A) Was not initiated within a state;

(B) Resulted from a point-of-sale
debit card transaction; or

(C) Occurred within 30 days after the
first deposit to the account was made.

(4) Investigation. With the exception
of transfers covered by §1005.14 of this
part, a financial institution’s review of
its own records regarding an alleged
error satisfies the requirements of this
section if:

(i) The alleged error concerns a
transfer to or from a third party; and

§1005.12

(ii) There is no agreement between
the institution and the third party for
the type of electronic fund transfer in-
volved.

(d) Procedures if financial institution
determines no error or different error oc-
curred. In addition to following the pro-
cedures specified in paragraph (c) of
this section, the financial institution
shall follow the procedures set forth in
this paragraph (d) if it determines that
no error occurred or that an error oc-
curred in a manner or amount different
from that described by the consumer:

(1) Written explanation. The institu-
tion’s report of the results of its inves-
tigation shall include a written expla-
nation of the institution’s findings and
shall note the consumer’s right to re-
quest the documents that the institu-
tion relied on in making its determina-
tion. Upon request, the institution
shall promptly provide copies of the
documents.

(2) Debiting provisional credit. Upon
debiting a provisionally credited
amount, the financial institution shall:

(i) Notify the consumer of the date
and amount of the debiting;

(ii) Notify the consumer that the in-
stitution will honor checks, drafts, or
similar instruments payable to third
parties and preauthorized transfers
from the consumer’s account (without
charge to the consumer as a result of
an overdraft) for five business days
after the notification. The institution
shall honor items as specified in the
notice, but need honor only items that
it would have paid if the provisionally
credited funds had not been debited.

(e) Reassertion of error. A financial in-
stitution that has fully complied with
the error resolution requirements has
no further responsibilities under this
section should the consumer later re-
assert the same error, except in the
case of an error asserted by the con-
sumer following receipt of information
provided under paragraph (a)(1)(vii) of
this section.

[76 FR 81023, Dec. 27, 2011, as amended at 81
FR 84326, Nov. 22, 2016; 83 FR 6417, Feb. 13,
2018]

§1005.12 Relation to other laws.

(a) Relation to Truth in Lending. (1)
The Electronic Fund Transfer Act and
this part govern:

141

Fmt 8010 Sfmt8010 Q:\12\12V8.TXT PC31



sfrattini on LAPJZKW1R2 with $$_JOB

VerDate Sep<11>2014

§1005.12

(i) The addition to an accepted credit
card, as defined in Regulation Z (12
CFR 1026.12, comment 12-2), of the ca-
pability to initiate electronic fund
transfers;

(i1) The issuance of an access device
(other than an access device for a pre-
paid account) that permits credit ex-
tensions (under a preexisting agree-
ment between a consumer and a finan-
cial institution) only when the con-
sumer’s account is overdrawn or to
maintain a specified minimum balance
in the consumer’s account, or under an
overdraft service, as defined in
§1005.17(a) of this part;

(iii) The addition of an overdraft
service, as defined in §1005.17(a), to an
accepted access device; and

(iv) A consumer’s liability for an un-
authorized electronic fund transfer and
the investigation of errors involving:

(A) Except with respect to a prepaid
account, an extension of credit that is
incident to an electronic fund transfer
that occurs under an agreement be-
tween the consumer and a financial in-
stitution to extend credit when the
consumer’s account is overdrawn or to
maintain a specified minimum balance
in the consumer’s account, or under an
overdraft service, as defined in
§1005.17(a);

(B) With respect to transactions that
involve a covered separate credit fea-
ture and an asset feature on a prepaid
account that are both accessible by a
hybrid prepaid-credit card as those
terms are defined in Regulation Z, 12
CFR 1026.61, an extension of credit that
is incident to an electronic fund trans-
fer that occurs when the hybrid pre-
paid-credit card accesses both funds in
the asset feature of the prepaid ac-
count and a credit extension from the
credit feature with respect to a par-
ticular transaction;

(C) Transactions that involves credit
extended through a negative balance to
the asset feature of a prepaid account
that meets the conditions set forth in
Regulation Z, 12 CFR 1026.61(a)(4); and

(D) With respect to transactions in-
volving a prepaid account and a non-
covered separate credit feature as de-
fined in Regulation Z, 12 CFR 1026.61,
transactions that access the prepaid
account, as applicable.

12 CFR Ch. X (1-1-23 Edition)

(2) The Truth in Lending Act and
Regulation Z (12 CFR part 1026), which
prohibit the unsolicited issuance of
credit cards, govern:

(i) The addition of a credit feature or
plan to an accepted access device, in-
cluding an access device for a prepaid
account, that would make the access
device into a credit card under Regula-
tion Z (12 CFR part 1026);

(ii) Except as provided in paragraph
(a)(1)(ii) of this section, the issuance of
a credit card that is also an access de-
vice; and

(iii) With respect to transactions in-
volving a prepaid account and a non-
covered separate credit feature as de-
fined in Regulation Z, 12 CFR 1026.61, a
consumer’s liability for unauthorized
use and the investigation of errors in-
volving transactions that access the
non-covered separate credit feature, as
applicable.

(b) Preemption of inconsistent state
laws—(1) Inconsistent requirements. The
Bureau shall determine, upon its own
motion or upon the request of a state,
financial institution, or other inter-
ested party, whether the Act and this
part preempt state law relating to elec-
tronic fund transfers, or dormancy, in-
activity, or service fees, or expiration
dates in the case of gift certificates,
store gift cards, or general-use prepaid
cards.

(2) Standards for determination. State
law is inconsistent with the require-
ments of the Act and this part if state
law:

(i) Requires or permits a practice or
act prohibited by the Federal law;

(ii) Provides for consumer liability
for unauthorized electronic fund trans-
fers that exceeds the limits imposed by
the Federal law;

(iii) Allows longer time periods than
the Federal law for investigating and
correcting alleged errors, or does not
require the financial institution to
credit the consumer’s account during
an error investigation in accordance
with §1005.11(c)(2)(i) of this part; or

(iv) Requires initial disclosures, peri-
odic statements, or receipts that are
different in content from those re-
quired by the Federal law except to the
extent that the disclosures relate to
consumer rights granted by the state
law and not by the Federal law.
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(c) State exemptions—(1) General rule.
Any state may apply for an exemption
from the requirements of the Act or
this part for any class of electronic
fund transfers within the state. The
Bureau shall grant an exemption if it
determines that:

(i) Under state law the class of elec-
tronic fund transfers is subject to re-
quirements substantially similar to
those imposed by the Federal law; and

(ii) There is adequate provision for
state enforcement.

(2) Exception. To assure that the Fed-
eral and state courts continue to have
concurrent jurisdiction, and to aid in
implementing the Act:

(i) No exemption shall extend to the
civil liability provisions of section 916
of the Act; and

(ii) When the Bureau grants an ex-
emption, the state law requirements
shall constitute the requirements of
the Federal law for purposes of section
916 of the Act, except for state law re-
quirements not imposed by the Federal
law.

[76 FR 81023, Dec. 27, 2011, as amended at 81
FR 84326, Nov. 22, 2016]

§1005.13 Administrative enforcement;
record retention.

(a) Enforcement by Federal agencies.
Compliance with this part is enforced
in accordance with section 918 of the
Act.

(b) Record retention. (1) Any person
subject to the Act and this part shall
retain evidence of compliance with the
requirements imposed by the Act and
this part for a period of not less than
two years from the date disclosures are
required to be made or action is re-
quired to be taken.

(2) Any person subject to the Act and
this part having actual notice that it is
the subject of an investigation or an
enforcement proceeding by its enforce-
ment agency, or having been served
with notice of an action filed under
sections 910, 916, or 917(a) of the Act,
shall retain the records that pertain to
the investigation, action, or proceeding
until final disposition of the matter
unless an earlier time is allowed by
court or agency order.

§1005.14

§1005.14 Electronic fund transfer serv-
ice provider not holding consumer’s
account.

(a) Provider of electronic fund transfer
service. A person that provides an elec-
tronic fund transfer service to a con-
sumer but that does not hold the con-
sumer’s account is subject to all re-
quirements of this part if the person:

(1) Issues a debit card (or other ac-
cess device) that the consumer can use
to access the consumer’s account held
by a financial institution; and

(2) Has no agreement with the ac-
count-holding institution regarding
such access.

(b) Compliance by service provider. In
addition to the requirements generally
applicable under this part, the service
provider shall comply with the fol-
lowing special rules:

(1) Disclosures and documentation. The
service provider shall give the disclo-
sures and documentation required by
§§1005.7, 1005.8, and 1005.9 of this part
that are within the purview of its rela-
tionship with the consumer. The serv-
ice provider need not furnish the peri-
odic statement required by §1005.9(b) if
the following conditions are met:

(i) The debit card (or other access de-
vice) issued to the consumer bears the
service provider’s name and an address
or telephone number for making in-
quiries or giving notice of error;

(ii) The consumer receives a notice
concerning use of the debit card that is
substantially similar to the notice con-
tained in appendix A of this part;

(iii) The consumer receives, on or
with the receipts required by §1005.9(a),
the address and telephone number to be
used for an inquiry, to give notice of an
error, or to report the loss or theft of
the debit card;

(iv) The service provider transmits to
the account-holding institution the in-
formation specified in §1005.9(b)(1), in
the format prescribed by the auto-
mated clearinghouse (ACH) system
used to clear the fund transfers;

(v) The service provider extends the
time period for notice of loss or theft of
a debit card, set forth in §1005.6(b)(1)
and (2), from two business days to four
business days after the consumer
learns of the loss or theft; and extends
the time periods for reporting unau-
thorized transfers or errors, set forth
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