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5(e) Posted Notice of Availability of Data

1. Posted notice—suggested text. A financial
institution may post any text that meets the
requirements of §1003.5(e). The Bureau or
other appropriate Federal agency for a finan-
cial institution may provide a notice that
the institution can post to inform the public
of the availability of its HMDA data, or an
institution may create its own notice. The
following language is suggested but is not re-
quired:

Home Mortgage Disclosure Act Notice

The HMDA data about our residential mort-
gage lending are available online for review.
The data show geographic distribution of loans
and applications; ethnicity, race, sex, age, and
income of applicants and borrowers; and infor-
mation about loan approvals and denials.
HMDA data for many other financial institu-
tions are also available online. For more infor-
mation, visit the Consumer Financial Protection
Bureau’s Web site (www.consumerfinance.gov/
hmda).

Section 1003.6—Enforcement

6(b) Bona Fide Errors

1. Information from third parties. Section
1003.6(b) provides that an error in compiling
or recording data for a covered loan or appli-
cation is not a violation of the Act or this
part if the error was unintentional and oc-
curred despite the maintenance of proce-
dures reasonably adapted to avoid such an
error. A financial institution that obtains
the required data, such as property-location
information, from third parties is respon-
sible for ensuring that the information re-
ported pursuant to §1003.5 is correct. See
comment 6(b)-2 concerning obtaining census
tract information from a geocoding tool that
the Bureau makes available on its Web site.

2. Information from the Bureau. Section
1003.6(b)(2) provides that an incorrect entry
for census tract number is deemed a bona
fide error, and is not a violation of the Act
or this part, provided that the financial in-
stitution maintains procedures reasonably
adapted to avoid an error. Obtaining the cen-
sus tract numbers for covered loans and ap-
plications from a geocoding tool available on
the Bureau’s Web site that identifies the cen-
sus tract of a property using property ad-
dresses entered by users is an example of a
procedure reasonably adapted to avoid errors
under §1003.6(b)(2). Accordingly, a census
tract error is not a violation of the Act or
this part if the financial institution obtained
the census tract number from the geocoding
tool on the Bureau’s Web site. However, a fi-
nancial institution’s failure to provide the
correct census tract number for a covered
loan or application on its loan/application
register, as required by §1003.4(a)(9)(ii)(C) or
(e), because the geocoding tool on the Bu-
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reau’s Web site did not provide a census
tract number for the property address en-
tered by the financial institution is not ex-
cused as a bona fide error. In addition, a cen-
sus tract error caused by a financial institu-
tion entering an inaccurate property address
into the geocoding tool on the Bureau’s Web
site is not excused as a bona fide error.

[80 FR 66317, 66339, Oct. 28, 2015, as amended
at 82 FR 43136, 43145, Sept. 13, 2017; 82 FR
61146, Dec. 27, 2017; 84 FR 514, Jan. 31, 2019; 84
FR 57981, Oct. 29, 2019; 84 FR 69994, Dec. 20,
2019; 85 FR 28404, 28406, May 12, 2020; 85 FR
83410, Dec. 22, 2020; 86 FR 72819, Dec. 23, 2021;
87 FR 77981, Dec. 21, 2022; 87 FR 80434, Dec. 30,
2022]
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§1004.1 Authority, purpose, and scope.

(a) Authority. This regulation, known
as Regulation D, is issued by the Bu-
reau of Consumer Financial Protection
to implement the Alternative Mort-
gage Transaction Parity Act, 12 U.S.C.
3801 et seq., as amended by title X, Sec-
tion 1083 of the Dodd-Frank Wall
Street Reform and Consumer Protec-
tion Act (Pub. L. 111-203, 124 Stat.
1376). Section 1004.4 is issued pursuant
to the Alternative Mortgage Trans-
action Parity Act (as amended) and the
Truth in Lending Act, 15 U.S.C. 1601 et
seq.

(b) Purpose. Consistent with the Al-
ternative Mortgage Transaction Parity
Act, the Truth in Lending Act, and the
Dodd-Frank Wall Street Reform and
Consumer Protection Act, the purpose
of this regulation is to balance access
to responsible credit and enhanced par-
ity between State and federal housing
creditors regarding the making, pur-
chase, and enforcement of alternative
mortgage transactions with consumer
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protection and the interests of the
States in regulating mortgage trans-
actions generally.

(c) Scope. This regulation applies to
an alternative mortgage transaction if
the creditor received an application for
that transaction on or after July 22,
2011. This regulation does not apply to
a transaction if the creditor received
the application for that transaction be-
fore July 22, 2011.

§1004.2 Definitions.

For purposes of this part:

Alternative mortgage transaction
means a loan, credit sale, or account:

(1) That is secured by an interest in a
residential structure that contains one
to four units, whether or not that
structure is attached to real property,
including an individual condominium
unit, cooperative unit, mobile home, or
trailer, if it is used as a residence;

(2) That is made primarily for per-
sonal, family, or household purposes;
and

(3) In which the interest rate or fi-
nance charge may be adjusted or re-
negotiated.

Creditor shall have the same meaning
as in 12 CFR 226.2.

Housing creditor means:

(1) A depository institution, as de-
fined in section 501(a)(2) of the Deposi-
tory Institutions Deregulation and
Monetary Control Act of 1980;

(2) A lender approved by the Sec-
retary of Housing and Urban Develop-
ment for participation in any mortgage
insurance program under the National
Housing Act;

(3) Any person who regularly makes
loans, credit sales, or advances on an
account secured by an interest in a res-
idential structure that contains one to
four units, whether or not the struc-
ture is attached to real property, in-
cluding an individual condominium
unit, cooperative unit, mobile home, or
trailer, if it is used as a residence; and

(4) Any transferee of a party listed in
paragraph (c)(1), (2), or (3) of this sec-
tion.

State means any State of the United
States of America, the District of Co-
lumbia, Puerto Rico, the Virgin Is-
lands, the Northern Mariana Islands,
American Samoa, Guam, and any other

§1004.4

territory or possession of the United
States.

State law means a State constitution,
statute, or regulation or any provision
thereof.

§1004.3 Preemption of State law.

Pursuant to 12 U.S.C. 3803, a State-
chartered or -licensed housing creditor
may make, purchase, and enforce alter-
native mortgage transactions in ac-
cordance with §1004.4(a) through (c) of
this part (as applicable), notwith-
standing any provision of State law
that restricts the ability of the housing
creditor to adjust or renegotiate an in-
terest rate or finance charge with re-
spect to the transaction or to change
the amount of interest or finance
charges included in a regular periodic
payment as a result of such an adjust-
ment or renegotiation.

§1004.4 Requirements for alternative
mortgage transactions.

(a) Mortgages with adjustable rates or
finance charges and home equity lines of
credit. A creditor that makes an alter-
native mortgage transaction with an
adjustable rate or finance charge may
only increase the interest rate or fi-
nance charge as follows:

(1) If the transaction is subject to 12
CFR 226.5b, the creditor must comply
with 12 CFR 226.5b(f)(1).

(2) For all other transactions, the
creditor must use either:

(i) An index to which changes in the
interest rate are tied that is readily
available to and verifiable by the bor-
rower and beyond the control of the
creditor; or

(ii) A formula or schedule identifying
the amount that the interest rate or fi-
nance charge may increase and the
times at which, or circumstances under
which, a change may be made.

(b) Renegotiable rates for renewable
balloon-payment mortgages. A creditor
that makes an alternative mortgage
transaction with payments based on an
amortization period and a large final
payment due after a shorter term may
negotiate an increase or decrease in
the interest rate when the transaction
is renewed only if the creditor makes a
written commitment to renew the
transaction at specified intervals
throughout the amortization period.
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However, the creditor is not required
to renew the transaction if:

(1) Any action or inaction by the con-
sumer materially and adversely affects
the creditor’s security for the trans-
action or any right of the creditor in
such security;

(2) There is a material failure by the
consumer to meet the repayment terms
of the transaction;

(3) There is fraud or a willful or
knowing material misrepresentation
by the consumer in connection with
the transaction; or

(4) Federal law dealing with credit
extended by a depository institution to
its executive officers specifically re-
quires that as a condition of the exten-
sion the credit shall become due and
payable on demand, provided that the
creditor includes such a provision in
the initial agreement.

(c) Requirements for high-cost and
higher-priced mortgage loans. (1) If an al-
ternative mortgage transaction is sub-
ject to 12 CFR 226.32, the creditor must
comply with 12 CFR 226.32 and 12 CFR
226.34.

(2) If an alternative mortgage trans-
action is subject to 12 CFR 226.35, the
creditor must comply with 12 CFR
226.35.

(d) Other applicable law. Notwith-
standing paragraphs (a) through (c) of
this section, a housing creditor that is
not making an alternative mortgage
transaction pursuant to §1004.3 of this
part may make that transaction con-
sistent with applicable State or Fed-
eral law other than this section.

(e) Reductions in interest rate or fi-
nance charge. Nothing in this section
prohibits a creditor from decreasing
the interest rate or finance charge on
an alternative mortgage transaction.

APPENDIX A TO PART 1004—OFFICIAL
COMMENTARY ON REGULATION D

$1004.1 Authority, Purpose, and Scope

1(c) Scope.

1. Application received before July 22, 2011.
This part does not apply to a transaction if
the creditor received the application for that
transaction before July 22, 2011, even if the
transaction was consummated or completed
on or after July 22, 2011. Whether 12 U.S.C.
3803(c) preempts State law with respect to
such a transaction depends on whether: (1)
The transaction was an alternative mortgage

12 CFR Ch. X (1-1-23 Edition)

transaction as defined by the version of 12
U.S.C. 3802(1) in effect at the time of applica-
tion; and (2) the State housing creditor com-
plied with applicable federal regulations
issued by the Office of the Comptroller of the
Currency, the National Credit Union Admin-
istration, the Office of Thrift Supervision, or
the Federal Home Loan Bank Board in effect
at the time of application.

2. Subsequent modifications and other actions.
If applicable regulations under 12 U.S.C.
3803(c) (including this Part) preempted State
law with respect to an alternative mortgage
transaction at the time the application was
received, the following actions with respect
to that transaction are entitled to the same
degree of preemption under such regulations:

i. The subsequent consummation, comple-
tion, purchase, or enforcement of the trans-
action by a housing creditor.

ii. The subsequent modification, renewal,
or extension of the transaction. However, if
such a transaction is satisfied and replaced
by another transaction, the second trans-
action must independently meet the require-
ments for preemption in effect at the time
the application for the second transaction
was received.

$1004.2 Definitions

2(a) Alternative Mortgage Transaction

1. Alternative mortgage transaction. For pur-
poses of this Part, an alternative mortgage
transaction that meets the definition in
§1004.2(a) includes any consumer credit
transaction that is secured by a mortgage,
deed of trust, or other equivalent consensual
security interest in a dwelling or in residen-
tial real property that includes a dwelling.
The dwelling need not be the primary dwell-
ing of the consumer. Home equity lines of
credit and subordinate lien mortgages are al-
ternative mortgage transactions for purposes
of this part to the extent they meet the defi-
nition in §1004.2(a).

2. Examples of alternative mortgage trans-
actions. Examples of alternative mortgage
transactions include:

i. Transactions in which the interest rate
changes in accordance with fluctuations in
an index.

ii. Transactions in which the interest rate
or finance charge may be increased or de-
creased after a specified period of time or
under specified circumstances.

iii. Balloon transactions in which pay-
ments are based on an amortization schedule
and a large final payment is due after a
shorter term, where the creditor makes a
commitment to renew the transaction at
specified intervals throughout the amortiza-
tion period, but the interest rate may be re-
negotiated at renewal. For example, a fixed-
rate mortgage loan with a 30-year amortiza-
tion period but a balloon payment due five
years after consummation is an alternative

128

10:34 Feb 09, 2023 Jkt 259042 PO 00000 Frm 00138 Fmt8010 Sfmt8002 Q:\12\12V8.TXT PC31



sfrattini on LAPJZKW1R2 with $$_JOB

VerDate Sep<11>2014

Bur. of Consumer Financial Protection

mortgage transaction under §1004.2(a) if the
creditor commits to renew the mortgage at
five-year intervals for the entire 30-year am-
ortization period.

iv. Transactions in which the creditor and
the consumer agree to share some or all of
the appreciation in the value of the property
(shared equity/shared appreciation).

However, this part preempts State law
only to the extent provided in §1004.3 and
only to the extent that the requirements of
§1004.4(a) through (c) (as applicable) are met.

3. Examples of transactions that are not alter-
native mortgage transactions. The following
are examples of transactions that are not al-
ternative mortgage transactions:

i. Transactions with a fixed interest rate
where one or more of the regular periodic
payments may be applied solely to accrued
interest and not to loan principal (an inter-
est-only feature).

ii. Balloon transactions with a fixed inter-
est rate where payments are based on an am-
ortization schedule and a large final pay-
ment is due after a shorter term, where the
creditor does not make a commitment to
renew the transaction at specified intervals
throughout the amortization period.

iii. Transactions with a fixed interest rate
where one or more of the regular periodic
payments may result in an increase in the
principal balance (a negative amortization
feature).

2(b) Creditor

1. Creditor. As defined in 12 CFR 226.2,
‘‘creditor’’ includes federally and State-char-
tered banks, thrifts, and credit unions, as
well as non-depository institutions, such as
State-licensed lenders. The Official Staff
Commentary to 12 CFR 226.2 contains addi-
tional guidance on the definition of the term
‘‘creditor.” See 12 CFR 226.2, Supp. 1.

§1004.3 Preemption of State Law

1. Scope of State laws. Regardless of whether
a State law applies solely to alternative
mortgage transactions or applies to both al-
ternative mortgage transactions and other
mortgage or consumer credit transactions,
that law is preempted by §1004.3 only to the
extent that it restricts the ability of a State-
chartered or -licensed housing creditor to ad-
just or renegotiate an interest rate or fi-
nance charge with respect to an alternative
mortgage transaction or to change the
amount of interest or finance charges in-
cluded in a regular periodic payment as a re-
sult of such an adjustment or renegotiation.

2. Examples of State laws that are preempted.
The following are examples of State laws
that are preempted by §1004.3:

i. Restrictions on the adjustment or re-
negotiation of an interest rate or finance
charge, including restrictions on the cir-
cumstances under which a rate or charge

Pt. 1004, App. A

may be adjusted, the method by which a rate
or charge may be adjusted, and the amount
of the adjustment to the rate or charge. For
example, if a provision of State law prohibits
creditors from increasing an adjustable rate
more than two percentage points or from in-
creasing an adjustable rate more than once
during a year, that provision is preempted by
§1004.3 with respect to alternative mortgage
transactions that comply with §1004.4(a)
through (c), as applicable. Similarly, if a
provision of State law prohibits housing
creditors from renewing balloon transactions
that meet the definition of an alternative
mortgage transaction in §1004.2(a) on dif-
ferent terms, that provision is preempted by
§1004.3 only to the extent that it restricts a
state housing creditor’s ability to adjust or
renegotiate the interest rate or finance
charge at renewal. See also comment 1004.3—
3.1.

ii. Restrictions on the ability of a housing
creditor to change the amount of interest or
finance charges included in regular periodic
payments as a result of the adjustment or re-
negotiation of an interest rate or finance
charge. For example, if a provision of State
law prohibits housing creditors from increas-
ing payments or limits the amount of such
increases with respect to both alternative
mortgage transactions and other mortgage
or consumer credit transactions, that provi-
sion is preempted by §1004.3 to the extent
that it restricts a housing creditor’s ability
to adjust payments as a result of the adjust-
ment or renegotiation of an interest rate on
an alternative mortgage transaction. Other
restrictions on changes to payments are not
preempted, including restrictions on trans-
actions in which one or more of the regular
periodic payments may result in an increase
in the principal balance (a negative amorti-
zation feature) or may be applied solely to
accrued interest and not to loan principal
(an interest-only feature).

iii. Restrictions on the creditor and the
consumer sharing some or all of the appre-
ciation in the value of the property (shared
equity/shared appreciation).

iv. Underwriting requirements that address
the adjustment or renegotiation of interest
rates or finance charges. For example, if a
provision of State law requires housing
creditors to underwrite based on the max-
imum contractual rate, that provision is pre-
empted by §1004.3 with respect to alternative
mortgage transactions, regardless of whether
the provision applies solely to alternative
mortgage transactions or to both alternative
mortgage transactions and other mortgage
or consumer credit transactions.

3. Examples of State laws that are mot pre-
empted. The following are examples of State
laws that are not preempted by §1004.3 re-
gardless of whether the provision applies
solely to alternative mortgage transactions
or to both alternative mortgage transactions
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and other mortgage or consumer credit
transactions:

i. Restrictions on prepayment penalties or
late charges (including an increase in an in-
terest rate or finance charge as a result of a
late payment).

ii. Restrictions on transactions in which
one or more of the regular periodic payments
may result in an increase in the principal
balance (a negative amortization feature) or
may be applied solely to accrued interest and
not to loan principal (an interest-only fea-
ture).

iii. Requirements that disclosures be pro-
vided.

$§1004.4 Requirements for Alternative Mortgage
Transactions

4(a) Mortgages With Adjustable or Renego-
tiable Rates or Finance Charges and Home
Equity Lines of Credit

1. Index values. A creditor may use any
measure of index values that meets the re-
quirements in §1004.4(a)(2)(i). For example,
the index may be either single values as of a
specific date or an average of values cal-
culated over a specified period.

2. Index beyond creditor’s control. A creditor
may increase an adjustable interest rate pur-
suant to §1004.4(a)(2)(i) only if the increase is
based on an index that is beyond the credi-
tor’s control. For purposes of §1004.4(a)(2)(i),
an index is not beyond the creditor’s control
if the index is the creditor’s own prime rate
or cost of funds. A creditor is permitted,
however, to use a published prime rate, such
as the prime rate published in the Wall Street
Journal, even if the creditor’s own prime rate
is one of several rates used to establish the
published rate.

3. Publicly available. For purposes of
§1004.4(a)(2)(i), the index must be available
to the public. A publicly available index need
not be published in a newspaper, but it must
be one the consumer can independently ob-
tain (by telephone, for example) and use to
verify the annual percentage rate applied to
the alternative mortgage transaction.

4(c) Requirements for High-Cost and Higher-
Priced Mortgage Loans

1. Prepayment penalties. If applicable, credi-
tors must comply with 12 CFR 226.32, includ-
ing 12 CFR 226.32(d)(6) and (d)(7) which pro-
vide limitations on prepayment penalties.
Similarly, if applicable, creditors must com-
ply with 12 CFR 226.35, including 12 CFR
226.35(b)(2), which also provides limitations
on prepayment penalties. However, under
§1004.3, State laws regarding prepayment
penalties are not preempted. See comment
1004.3-3.i. Accordingly, creditors must also
comply with any State laws regarding pre-
payment penalties unless an independent
basis for preemption exists, such as because
the State law is inconsistent with the re-

12 CFR Ch. X (1-1-23 Edition)

quirements of Regulation Z, 12 CFR part 226.
See 12 CFR 226.28.

4(d) Other Applicable Law

1. Other applicable law. Section 1004.4(d)
permits state housing creditors that do not
seek preemption under §1004.3 and federal
housing creditors to make alternative mort-
gage transactions consistent with applicable
State or federal law other than §1004.4(a)
through (c). However, §1004.4(d) does not ex-
empt those housing creditors from com-
plying with the provisions of federal law that
are incorporated by reference in §1004.4 and
are otherwise applicable to the creditor. Spe-
cifically, nothing in §1004.4(d) exempts a
housing creditor from complying with 12
CFR 226.5b, 226.32, 226.34, or 226.35.

PART 1005—ELECTRONIC FUND
TRANSFERS (REGULATION E)

Subpart A—General

Sec.

1005.1 Authority and purpose.
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1005.3 Coverage.
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jointly offered services.

1005.5 Issuance of access devices.

1005.6 Liability of consumer for unauthor-
ized transfers.

1005.7 Initial disclosures.

1005.8 Change in terms notice; error resolu-
tion notice.

1005.9 Receipts at electronic terminals;
periodic statements.

1005.10 Preauthorized transfers.

1005.11 Procedures for resolving errors.

1005.12 Relation to other laws.

1005.13 Administrative enforcement; record
retention.
1005.14 Electronic fund transfer service pro-
vider not holding consumer’s account.
1005.15 Electronic fund transfer of govern-
ment benefits.

1005.16 Disclosures at automated teller ma-
chines.

1005.17 Requirements for overdraft services.

1005.18 Requirements for financial institu-
tions offering prepaid accounts.

1005.19 Internet posting of prepaid account
agreements.

1005.20 Requirements for gift cards and gift
certificates.

Subpart B—Requirements for Remittance
Transfers

1005.30 Remittance transfer definitions.

1005.31 Disclosures.

1005.32 Estimates.

1005.33 Procedures for resolving errors.

1005.34 Procedures for cancellation and re-
fund of remittance transfers.
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