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laboratory equipment for use in energy-ori-
ented educational programs in the life, phys-
ical and environmental sciences, and engi-
neering are available to universities, col-
leges and other non-profit educational insti-
tutions of higher learning in the United 
States. An institution is not required to 
have a current DOE grant or contract in 
order to participate in this program. The 
program office should be contacted for spe-
cific information on how to access the list of 
eligible equipment under this program. The 
cost of care and handling incident to the 
grant must be borne by the institution. 

9. PROGRAM ANALYSIS 

The Office of Program Analysis conducts 
assessments to identify research opportuni-
ties in specific areas of interest to DOE pro-
grams. 

[57 FR 40583, Sept. 3, 1992, as amended at 79 
FR 76047, Dec. 19, 2014] 
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§ 609.1 Purpose and scope. 
(a) This part sets forth the policies 

and procedures that DOE uses for re-
ceiving, evaluating, and approving ap-
plications for loan guarantees to sup-
port Eligible Projects under Title XVII, 
including sections 1703 and 1706, of the 
Energy Policy Act of 2005. 

(b) This part applies to all Applica-
tions, Conditional Commitments, and 
Loan Guarantee Agreements. 

(c) Section 600.22 of title 10 of the 
Code of Federal Regulations shall not 
apply to actions taken under this part. 

§ 609.2 Definitions. 
When used in this part the following 

words have the following meanings. 
Administrative Cost of a Loan Guar-

antee means 
(1) The total of all administrative ex-

penses that DOE incurs during: 
(i) The evaluation of an Application 

for a Guarantee; 
(ii) The negotiation and offer of a 

Term Sheet; 
(iii) The negotiation of a Loan Guar-

antee Agreement and related docu-
ments, including the issuance of a 
Guarantee; and 

(iv) The servicing and monitoring of 
a Loan Guarantee Agreement, includ-
ing during the construction, startup, 
commissioning, shakedown, and oper-
ational phases of an Eligible Project. 

(2) The Administrative Cost of a 
Loan Guarantee does not include 
Transaction Costs. 

Applicant means a prospective Bor-
rower, Project Sponsor, or Eligible 
Lender that submits an Application to 
DOE. 

Application means a submission of 
written materials to DOE completed in 
accordance with the applicable require-
ments published by DOE in guidance on 
the Title XVII website. 

Attorney General means the Attorney 
General of the United States. 

Borrower means any Person that en-
ters into a Loan Guarantee Agreement 
with DOE and issues or otherwise be-
comes obligated for the Guaranteed Ob-
ligations. 

Cargo Preference Act means the Cargo 
Preference Act of 1954, 46 U.S.C. 55305, 
as amended. 

Commercial Technology means a tech-
nology in general use in the commer-
cial marketplace in the United States 
at the time the Term Sheet is offered 
by DOE. A technology is in general use 
if it is being used in three or more fa-
cilities that are in commercial oper-
ation in the United States for the same 
general purpose as the proposed 
project, and has been used in each such 
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facility for a period of at least five 
years. The five-year period for each fa-
cility shall start on the in-service date 
of the facility employing that par-
ticular technology or, in the case of a 
retrofit of a facility to employ a par-
ticular technology, the date the facil-
ity resumes commercial operation fol-
lowing completion and testing of the 
retrofit. For purposes of this section, 
facilities considered to be in commer-
cial operation for five years include 
projects that have been the recipients 
of a loan guarantee from DOE under 
this part whether or not commercial 
operations have commenced. 

Conditional Commitment means a 
Term Sheet offered by DOE and accept-
ed by the offeree of the Term Sheet, all 
in accordance with § 609.6. 

Contracting Officer means the Sec-
retary of Energy or a DOE official au-
thorized by the Secretary to enter into, 
administer or terminate DOE Loan 
Guarantee Agreements and related 
contracts on behalf of DOE. 

Credit Subsidy Cost has the same 
meaning as ‘‘cost of a loan guarantee’’ 
in section 502(5)(C) of the Federal Cred-
it Reform Act of 1990. 

Davis-Bacon Act means the statute 
referenced in section 1702(k) of Title 
XVII. 

DOE means the United States De-
partment of Energy. 

Eligible Lender means: 
(1) Any Person formed for the pur-

pose of, or engaged in the business of, 
lending money, including State Energy 
Financing Institutions, financial insti-
tutions, and trusts or other entities 
designated as trustees or agents acting 
on behalf of institutional investors, 
bondholders, or other lenders that, as 
determined by DOE in each case, is: 

(i) Not debarred or suspended from 
participation in a Federal Government 
contract or participation in a non-pro-
curement activity (under a set of uni-
form regulations implemented for nu-
merous agencies, such as DOE, at 2 
CFR part 180); 

(ii) Not delinquent on any Federal 
debt or loan; 

(iii) Legally authorized and empow-
ered to enter into loan guarantee 
transactions authorized by Title XVII 
and this part; 

(iv) Able to demonstrate experience 
in originating and servicing loans for 
commercial projects similar in size and 
scope to the Eligible Project, or able to 
procure such experience through con-
tracts acceptable to DOE; and 

(v) Able to demonstrate experience as 
the lead lender or underwriter by pre-
senting evidence of its participation in 
large commercial projects or energy- 
related projects or other relevant expe-
rience, or able to procure such experi-
ence through contracts acceptable to 
DOE; or 

(2) The Federal Financing Bank. 
Eligible Project has the meaning set 

forth in § 609.3. 
Energy Infrastructure means a facil-

ity, and associated equipment, used 
for: 

(1) The generation or transmission of 
electric energy; or 

(2) The production, processing, and 
delivery of fossil fuels, fuels derived 
from petroleum, or petrochemical feed-
stocks. 

Energy Infrastructure Reinvestment 
Project has the meaning set forth in 
§ 609.3. 

Equity means cash, and at DOE’s sole 
discretion and subject to DOE’s sole de-
termination of value, in-kind contribu-
tions and property, in each case con-
tributed to the permanent capital 
stock (or equivalent) of the Borrower 
or the Eligible Project by the share-
holders or other owners of the Bor-
rower or the Eligible Project. In-kind 
contributions may not include services, 
but may include physical and/or intel-
lectual property. Equity does not in-
clude proceeds from the non-guaran-
teed portion of a Guaranteed Obliga-
tion, proceeds from any other non- 
guaranteed loan or obligation of the 
Borrower, or the value of any Federal, 
State, or local government assistance 
or support or any cost-share require-
ments under a Federal award. 

Facility Fee means the fee, to be paid 
in the amount and in the manner pro-
vided in the Term Sheet, to cover the 
Administrative Cost of a Loan Guar-
antee for the period from the Applica-
tion through issuance of the Guar-
antee. 

Federal Financing Bank means an in-
strumentality of the United States 
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Government created by the Federal Fi-
nancing Bank Act of 1973, under the 
general supervision of the Secretary of 
the Treasury. 

Guarantee means the undertaking of 
the United States of America, acting 
through the Secretary pursuant to 
Title XVII, to pay in accordance with 
the terms thereof, principal and inter-
est of a Guaranteed Obligation. 

Guaranteed Obligation means any loan 
or other debt obligation of the Bor-
rower for an Eligible Project for which 
DOE guarantees all or any part of the 
payment of principal and interest 
under a Loan Guarantee Agreement en-
tered into pursuant to Title XVII. 

Holder means any Person that holds a 
promissory note made by the Borrower 
evidencing the Guaranteed Obligation 
(or his or her designee or agent). 

Innovative Energy Project has the 
meaning set forth in § 609.3. 

Innovative Supply Chain Project has 
the meaning set forth in § 609.3. 

Intercreditor Agreement means any 
agreement or instrument (or amend-
ment or modification thereof) among 
DOE and one or more other Persons 
providing financing or other credit ar-
rangements to the Borrower (or an Eli-
gible Project) or that otherwise pro-
vides for rights of DOE in respect of a 
Borrower or in respect of an Eligible 
Project, in each case in form and sub-
stance satisfactory to DOE. 

Loan Agreement means a written 
agreement between a Borrower and an 
Eligible Lender containing the terms 
and conditions under which the Eligi-
ble Lender will make a loan or loans to 
the Borrower for an Eligible Project. 

Loan Guarantee Agreement means a 
written agreement that, when entered 
into by DOE and a Borrower, and, if ap-
plicable, an Eligible Lender, estab-
lishes the obligation of DOE to guar-
antee the payment of all or a portion of 
the principal of, and interest on, speci-
fied Guaranteed Obligations, subject to 
the terms and conditions specified in 
the Loan Guarantee Agreement. 

Maintenance Fee means the fee, to be 
paid in the amount and manner pro-
vided in the Term Sheet, to cover the 
Administrative Cost of a Loan Guar-
antee, other than extraordinary ex-
penses, incurred in servicing and moni-

toring a Loan Guarantee Agreement 
after the issuance of the Guarantee. 

New or Significantly Improved Tech-
nology means 

(1) A technology, or a defined suite of 
technologies, concerned with the pro-
duction, storage, consumption, or 
transportation of energy, including of 
associated critical minerals and other 
components or other eligible energy-re-
lated project categories under section 
1703(b) of Title XVII, and that is not a 
Commercial Technology, and that ei-
ther: 

(i) Has only recently been developed, 
discovered, or learned; or 

(ii) Involves or constitutes one or 
more meaningful and important im-
provements in productivity or value, in 
comparison to Commercial Tech-
nologies in use in the United States at 
the time the Term Sheet is issued. 

(2) If regional variation significantly 
affects the deployment of a technology, 
such technology may still be consid-
ered ‘‘New or Significantly Improved 
Technology’’ if no more than 6 projects 
employ the same or similar technology 
as another project, provided no more 
than 2 projects that use the same or a 
similar technology are located in the 
same region of the United States. 

OMB means the Office of Manage-
ment and Budget in the Executive Of-
fice of the President. 

Person means any natural person or 
any legally constituted entity, includ-
ing a state or local government, tribe, 
corporation, company, voluntary asso-
ciation, partnership, limited liability 
company, joint venture, and trust. 

Project Costs mean those costs, in-
cluding escalation and contingencies, 
that are expended or accrued by a Bor-
rower and are necessary, reasonable, 
customary, and directly related to the 
design, engineering, financing, con-
struction, startup, commissioning, and 
shakedown of an Eligible Project, as 
specified in § 609.10. Project Costs do 
not include costs for the items set 
forth in § 609.10(d). 

Project Sponsor means any Person 
that assumes substantial responsibility 
for the development, financing, and 
structuring of an Eligible Project and 
owns or controls, by itself and/or 
through individuals in common or af-
filiated business entities, a five percent 
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or greater interest in the proposed Eli-
gible Project or the Borrower. 

Reasonable Prospect of Repayment has 
the meaning set forth in 42 U.S.C. 
16512(d)(1)(B). 

Risk-Based Charge means a charge 
that, together with the principal and 
interest on the Guaranteed Obligation, 
or at such other times as DOE may de-
termine, is payable on specified dates 
during the term of a Guaranteed Obli-
gation. 

Secretary means the Secretary of En-
ergy or a duly authorized designee or 
successor in interest. 

State means any State, the District of 
Columbia, the Commonwealth of Puer-
to Rico, the Virgin Islands, Guam, 
American Samoa, and any territory or 
possession of the United States. 

State Energy Financing Institution 
means 

(1) A quasi-independent entity or an 
entity within a State agency or financ-
ing authority established by a State: 

(i) To provide financing support or 
credit enhancements, including loan 
guarantees and loan loss reserves, for 
Eligible Projects; and 

(ii) To create liquid markets for eli-
gible projects, including warehousing 
and securitization, or take other steps 
to reduce financial barriers to the de-
ployment of existing and new Eligible 
Projects. 

(2) The term ‘‘State Energy Financ-
ing Institution’’ includes an entity or 
organization established by an Indian 
Tribal entity or an Alaska Native Cor-
poration to achieve the purposes de-
scribed in paragraphs (1)(i) and (ii) of 
this definition. 

State Energy Financing Institution 
Project has the meaning set forth in 
§ 609.3. 

Term Sheet means a written offer for 
the issuance of a loan guarantee, exe-
cuted by the Secretary (or a DOE offi-
cial authorized by the Secretary to 
execute such offer), delivered to the 
Applicant, that sets forth the detailed 
terms and conditions under which DOE 
and the Applicant will execute a Loan 
Guarantee Agreement. 

Title XVII means Title XVII of the 
Energy Policy Act of 2005 (42 U.S.C. 
16511–16517), as amended. 

Title XVII Loan Guarantee Program 
means the program administered by 

DOE pursuant to Title XVII, regula-
tions under this part, DOE guidance 
and policy documents, and other appli-
cable laws and requirements. 

Transaction Costs mean: 
(1)(i) Out-of-pocket costs of financial, 

legal, and other professional services 
associated with the financing of an Eli-
gible Project, including services nec-
essary to obtain required licenses and 
permits, prepare environmental reports 
and data, conduct legal and technical 
due diligence, develop and audit a fi-
nancial model, negotiate the terms and 
provisions of project contracts and fi-
nancing documents, including those 
costs associated with the advisors to 
DOE and any other Eligible Lender; 
and 

(ii) Costs of issuing Eligible Project 
debt, such as commitment fees, upfront 
fees, and other applicable financing 
fees, costs and expenses imposed by El-
igible Lenders. 

(2) Transaction Costs do not include 
the Administrative Cost of a Loan 
Guarantee or Credit Subsidy Costs. 

United States means the several 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, Guam, American 
Samoa, and any territory or possession 
of the United States of America. 

§ 609.3 Title XVII eligible projects. 
(a)(1) DOE is authorized to provide 

loan Guarantees for certain categories 
of projects under Title XVII including: 

(i) Innovative Energy Projects under 
section 1703 of Title XVII; 

(ii) Innovative Supply Chain Projects 
under section 1703 of Title XVII; 

(iii) State Energy Financing Institu-
tion Projects under section 1703 of 
Title XVII; and 

(iv) Energy Infrastructure Reinvest-
ment Projects under section 1706 of 
Title XVII. 

(2) A Project meeting the applicable 
eligibility requirements set forth here-
in constitutes an ‘‘Eligible Project’’ 
under Title XVII. 

(b) An eligible Innovative Energy 
Project is a project that: 

(1) Falls within a category set forth 
in section 1703(b) of Title XVII; 

(2) Is located in the United States; 
(3) Is at one location, except that the 

project may be located at two or more 
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locations if the project is comprised of 
installations or facilities employing a 
single New or Significantly Improved 
Technology that is deployed pursuant 
to an integrated and comprehensive 
business plan. An Innovative Energy 
Project located in more than one loca-
tion is a single Eligible Project; 

(4) Deploys a New or Significantly 
Improved Technology; and 

(5) Avoids, reduces, utilizes, or se-
questers air pollutants or anthropo-
genic emissions of greenhouse gases. 

(c) An eligible Innovative Supply 
Chain Project is a project that: 

(1) Manufactures a product with an 
end-use set forth in section 1703(b) of 
Title XVII; 

(2) Is located in the United States; 
(3) Is at one location, except that the 

project may be located at two or more 
locations if the project is comprised of 
installations or facilities employing a 
single New or Significantly Improved 
Technology that is deployed pursuant 
to an integrated and comprehensive 
business plan. An Innovative Supply 
Chain Project located in more than one 
location is a single Eligible Project; 

(4) Either: 
(i) Deploys a New or Significantly 

Improved Technology in the manufac-
turing process; or 

(ii) Manufactures a product that rep-
resents a New or Significantly Im-
proved Technology; and 

(5) Avoids, reduces, utilizes, or se-
questers air pollutants or anthropo-
genic emissions of greenhouse gases 
through: 

(i) The relevant manufacturing proc-
ess of the relevant product; or 

(ii) The end-use of the component on 
a full life-cycle basis. 

(d) An eligible State Energy Financ-
ing Institution Project is a project 
that: 

(1) Falls within a category set forth 
in section 1703(b) of Title XVII; 

(2) Is located at one or more loca-
tions in the United States; 

(3) Avoids, reduces, utilizes, or se-
questers air pollutants or anthropo-
genic emissions of greenhouse gases; 

(4) Receives financial support or 
credit enhancements from a State En-
ergy Financing Institution; and 

(5) May include a partnership be-
tween one or more State Energy Fi-

nancing Institutions and private enti-
ties, Tribal entities, or Alaska Native 
corporations in carrying out the 
project. 

(e) An eligible Energy Infrastructure 
Reinvestment Project is a project that: 

(1) Is located in the United States; 
(2) Either: 
(i) Enables operating Energy Infra-

structure to avoid, reduce, utilize, or 
sequester air pollutants or anthropo-
genic emissions of greenhouse gases; or 

(ii) Retools, repowers, repurposes, or 
replaces Energy Infrastructure that 
has ceased operations; provided that if 
such project involves electricity gen-
eration through the use of fossil fuels, 
such project shall be required to have 
controls or technologies to avoid, re-
duce, utilize, or sequester air pollut-
ants and anthropogenic emissions of 
greenhouse gases; and 

(3) May include the remediation of 
environmental damage associated with 
Energy Infrastructure. 

§ 609.4 Submission of applications. 

(a) DOE may direct that Applications 
be submitted in more than one part; 
provided, that the parts of such Appli-
cation, taken as a whole, contain such 
information published by DOE in guid-
ance on the Title XVII Loan Guarantee 
Program website pursuant to § 609.19. In 
such event, subsequent parts of an Ap-
plication may be filed only after DOE 
invites an Applicant to make an addi-
tional submission. If DOE directs that 
Applications be submitted in more 
than one part, the initial part of an Ap-
plication shall contain information 
sufficient for DOE to determine that 
the project proposed by an Applicant 
will be, or may reasonably become, an 
Eligible Project, and to evaluate such 
project’s readiness to proceed. If there 
have been any material amendments, 
modifications, or additions made to the 
information previously submitted by 
an Applicant, the Applicant shall pro-
vide a detailed description thereof, in-
cluding any changes in the proposed 
project’s financing structure or other 
terms, promptly upon request by DOE. 

(b) An Applicant may submit Appli-
cations for multiple proposed projects 
and for projects using different tech-
nologies; provided that an Applicant 
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for an Innovative Energy Project or In-
novative Supply Chain Project may not 
submit an Application or Applications 
for multiple Innovative Energy 
Projects or multiple Innovative Supply 
Chain Projects using the same tech-
nology. For purposes of this paragraph 
(b), the term ‘‘Applicant’’ shall include 
the Project Sponsor and any subsidi-
aries or affiliates of the Project Spon-
sor. 

(c) DOE has no obligation to evaluate 
an Application that is not complete, 
and may proceed with such evaluation, 
or a partial evaluation, only in its dis-
cretion. DOE will not design an Eligi-
ble Project for Applicants, but may re-
spond, in its discretion, in general 
terms to specific proposals. DOE’s re-
sponse to questions from potential Ap-
plicants are pre-decisional and prelimi-
nary in nature. 

(d) Unless an Applicant requests an 
extension and such an extension is 
granted by DOE in its discretion, an 
Application may be rejected if it is not 
complete within two years from the 
date of submission (or date of submis-
sion of the first part thereof, in the 
case of Applications made in more than 
one part). 

(e) DOE shall respond, in writing, to 
any inquiry by an Applicant about the 
status of its Application within ten (10) 
days of receipt of such request. If an 
Application has been pending before 
DOE for 180 days or more, such re-
sponse shall include: 

(1) A description of the current sta-
tus of review of the Application; 

(2) A summary of any factors that 
are delaying a final decision on the Ap-
plication, a list of what items are re-
quired in order to reach a final deci-
sion, citations to authorities stating 
the reasons why such items are re-
quired, and a list of actions the Appli-
cant can take to expedite the process; 
and 

(3) An estimate of when a final deci-
sion on the Application will be made. 

§ 609.5 Evaluation of applications. 
(a) Applications will be considered in 

a merit-based review process, consid-
ering such factors determined and pub-
lished by DOE in guidance on its Title 
XVII Loan Guarantee Program website 
pursuant to § 609.19. At any time, DOE 

may request additional information or 
supporting documentation from an Ap-
plicant. 

(b) Applications will be denied if: 
(1) The proposed project is not an Eli-

gible Project; 
(2) With respect to applications for 

Innovative Energy Projects and Inno-
vative Supply Chain Projects, the ap-
plicable technology is not ready to be 
deployed commercially in the United 
States, cannot yield a commercially 
viable product or service in the use 
proposed in the Application, does not 
have the potential to be deployed in 
other commercial projects in the 
United States, or is not or will not be 
available for further commercial use in 
the United States; 

(3) The Person proposed to issue the 
loan or purchase other debt obligations 
constituting the Guaranteed Obliga-
tions is not an Eligible Lender; 

(4) The proposed project is for dem-
onstration, research, or development; 

(5) Significant Equity for the pro-
posed project will not be provided by 
the date of issuance of the Guaranteed 
Obligations, or such later time as DOE 
in its discretion may determine; 

(6) The proposed project does not 
present a Reasonable Prospect of Re-
payment of the Guaranteed Obliga-
tions; 

(7) With respect to applications for 
Energy Infrastructure Reinvestment 
Projects such application fails to in-
clude an analysis of how the proposed 
project will engage with and affect as-
sociated communities or, where the 
Applicant is an electric utility, an as-
surance that Applicant will pass on the 
financial benefit from the Guarantee to 
the customers of, or associated commu-
nities served by, the electric utility; or 

(8) The Applicant or Project Sponsor 
does not satisfy DOE’s ‘‘know your cus-
tomer’’ requirements. 

(c) If an Application has not been de-
nied pursuant to paragraph (b) of this 
section, DOE will evaluate the pro-
posed project based on the criteria pub-
lished by DOE in guidance on its Title 
XVII Loan Guarantee Program website 
pursuant to § 609.19. 

(d) After DOE completes its review 
and evaluation of a proposed project, 
DOE will notify the Applicant in writ-
ing of its determination whether to 
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proceed with due diligence and negotia-
tion of a Term Sheet. DOE will proceed 
only if it determines that the proposed 
project is highly qualified and suitable 
for a Guarantee. Upon written con-
firmation from the Applicant that it 
desires to proceed, DOE and the Appli-
cant will commence negotiations. 

(e) DOE shall provide all Applicants 
with a reasonable opportunity to cor-
rect or amend any Application in order 
to meet the criteria set forth in this 
part or any other conditions required 
by DOE, prior to any denial of such Ap-
plication. A determination by DOE not 
to proceed with a proposed project 
shall be final and non-appealable, but 
shall not prejudice the Applicant or 
other affected Persons from applying 
for a Guarantee in respect of a dif-
ferent proposed project pursuant to an-
other, separate Application. Prior to 
DOE’s denial of any Application, DOE 
shall advise the Applicant in writing, 
not less than ten (10) business days 
prior to the effective date of such de-
nial. If an Application could be amend-
ed or corrected such that DOE would 
determine that the project is highly 
qualified and suitable for a Guarantee, 
DOE may set forth the reasons for such 
proposed denial along with a list of 
items that may be corrected or amend-
ed by the Applicant. If requested by 
any Applicant, DOE shall meet with 
such Applicant in order to address 
questions or concerns raised by the Ap-
plicant. 

§ 609.6 Term sheets and conditional 
commitments. 

(a) DOE, after negotiation of a Term 
Sheet with an Applicant, may offer 
such Term Sheet to an Applicant or 
such other Person that is an affiliate of 
the Applicant and that is acceptable to 
DOE. DOE’s offer of a Term Sheet shall 
be in writing and signed by the Con-
tracting Officer. DOE’s negotiation of a 
Term Sheet imposes no obligation on 
the Secretary to offer a Term Sheet to 
the Applicant. 

(b) DOE shall terminate its negotia-
tions of a Term Sheet if it has not of-
fered a Term Sheet in respect of an Eli-
gible Project within two years after 
the date of the written notification set 
forth in § 609.5(d), unless extended in 
writing by DOE. 

(c) If and when the offeree specified 
in a Term Sheet satisfies all terms and 
conditions for acceptance of the Term 
Sheet, including written acceptance 
thereof, the Term Sheet shall become a 
Conditional Commitment. Each Condi-
tional Commitment shall include an 
expiration date no more than two years 
from the date it is issued, unless ex-
tended in writing in the discretion of 
the Contracting Officer. When and if all 
of the terms and conditions specified in 
the Conditional Commitment have 
been met, DOE and the Applicant may 
enter into a Loan Guarantee Agree-
ment. If applicable, the Conditional 
Commitment shall include the terms 
and conditions pursuant to which any 
Credit Subsidy Cost payment made by 
the Borrower to the Secretary is sub-
ject to refund to the Borrower in the 
event that the closing date of the Loan 
Guarantee Agreement does not occur. 

(d) Prior to or on the date of the Con-
ditional Commitment, DOE will ensure 
that: 

(1) OMB has reviewed and approved 
DOE’s calculation of the Credit Sub-
sidy Cost of the Guarantee; 

(2) One of the following has occurred: 
(i) Appropriated funds for the Credit 

Subsidy Cost are available; 
(ii) The Secretary has received from 

the Borrower payment in full for the 
Credit Subsidy Cost and deposited the 
payment into the Treasury; or 

(iii) A combination of one or more 
appropriations under paragraph 
(d)(2)(i) of this section and one or more 
payments from the Borrower under 
paragraph (d)(2)(ii) of this section has 
been made that is equal to the Credit 
Subsidy Cost; and 

(3) The Department of the Treasury 
has been consulted as to the proposed 
terms and conditions of the Loan Guar-
antee Agreement. 

(e) If, subsequent to execution of a 
Conditional Commitment, the financ-
ing arrangements of the Borrower, or 
in respect of an Eligible Project, 
change from those described in the 
Conditional Commitment, the Appli-
cant shall promptly provide updated fi-
nancing information in writing to 
DOE. All such updated information 
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shall be deemed to be information sub-
mitted in connection with an Applica-
tion. Based on such updated informa-
tion, DOE may take one or more of the 
following actions: 

(1) Determine that such changes are 
not material to the Borrower, the Eli-
gible Project or DOE; 

(2) Amend the Conditional Commit-
ment accordingly, including by re-cal-
culating the Credit Subsidy Cost in ac-
cordance with § 609.6(d); 

(3) Postpone the expected closing 
date of the associated Loan Guarantee 
Agreement; or 

(4) Terminate the Conditional Com-
mitment. 

§ 609.7 Closing on the loan guarantee 
agreement. 

(a) Subsequent to entering into a 
Conditional Commitment with an Ap-
plicant, DOE, after consultation with 
the Applicant, will set a closing date 
for execution of a Loan Guarantee 
Agreement. 

(b) Prior to or on the closing date of 
a Loan Guarantee Agreement DOE will 
ensure that: 

(1) Pursuant to section 1702(h) of 
Title XVII, DOE will receive from the 
Applicant the Facility Fee referred to 
in § 609.13(b) on the closing date; 

(2) The Department of the Treasury 
has been consulted as to the terms and 
conditions of the Loan Guarantee 
Agreement. 

(2) The Loan Guarantee Agreement 
and related documents contain all 
terms and conditions DOE deems rea-
sonable and necessary to protect the 
interest of the United States; 

(3) Each holder of the Guaranteed Ob-
ligations is an Eligible Lender, and the 
servicer of the Guaranteed Obligations 
meets the servicing performance re-
quirements of § 609.9(b); 

(4) DOE has determined the principal 
amount of the Guaranteed Obligations 
expected to be issued in respect of the 
Eligible Project, as estimated at the 
time of issuance, will not exceed 80 per-
cent of the Project Costs of the Eligible 
Project; 

(5) DOE has completed all necessary 
reviews under the National Environ-
mental Policy Act of 1969; and 

(6) All conditions precedent specified 
in the Conditional Commitment are ei-

ther satisfied or waived in writing by 
the Contracting Officer. If the 
counterparty to the Conditional Com-
mitment has not satisfied all such 
terms and conditions on or prior to the 
closing date of the Loan Guarantee 
Agreement, DOE may, in its discretion, 
set a new closing date, or terminate 
the Conditional Commitment. 

§ 609.8 Loan guarantee agreement. 

(a) Only a Loan Guarantee Agree-
ment executed by the Contracting Offi-
cer can obligate DOE to issue a Guar-
antee in respect of Guaranteed Obliga-
tions. DOE is not bound by oral rep-
resentations. 

(b) Each Loan Guarantee Agreement 
shall contain the following require-
ments and conditions, and shall not be 
executed until the Contracting Officer 
determines that the following require-
ments and conditions are satisfied: 

(1) The Federal Financing Bank shall 
be the only Eligible Lender in trans-
actions where DOE guarantees 100 per-
cent (but not less than 100 percent) of 
the principal and interest of the Guar-
anteed Obligations issued under a Loan 
Guarantee Agreement. Where DOE 
guarantees 90 percent or less of the 
Guaranteed Obligation, the guaranteed 
portion may be separated from or 
‘‘stripped’’ from the non-guaranteed 
portion of the Guaranteed Obligation, 
if the loan is participated, syndicated 
or otherwise resold in the secondary 
debt market. 

(2) The Borrower shall be obligated to 
make full repayment of the principal 
and interest on the Guaranteed Obliga-
tions and other debt of a Borrower over 
a period not to exceed: 

(i) In the case of an Innovative En-
ergy Project, an Innovative Supply 
Chain Project, or a State Energy Fi-
nancing Institution Project, the lesser 
of 30 years or 90 percent of the pro-
jected useful life of the Eligible 
Project’s major physical assets, as cal-
culated in accordance with U.S. gen-
erally accepted accounting principles 
and practices; and 

(ii) In the case of an Energy Infra-
structure Reinvestment Project, 30 
years. 

(3) If any financing or credit arrange-
ment of the Borrower or relating to the 
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Eligible Project, other than the Guar-
anteed Obligations, has an amortiza-
tion period shorter than that of the 
Guaranteed Obligations, DOE shall 
have determined that the resulting fi-
nancing structure allocates to DOE a 
reasonably proportionate share of the 
default risk, in light of: 

(i) DOE’s share of the total debt fi-
nancing of the Borrower; 

(ii) Risk allocation among the credit 
providers to the Borrower; and 

(iii) Internal and external credit en-
hancements. 

(4) The Guarantee does not finance, 
either directly or indirectly tax-ex-
empt debt obligations, consistent with 
the requirements of section 149(b) of 
the Internal Revenue Code. 

(5) The principal amount of the Guar-
anteed Obligations, when combined 
with funds from other sources com-
mitted and available to the Borrower, 
shall be sufficient to pay for expected 
Project Costs (including adequate con-
tingency amounts) and otherwise to 
carry out the Eligible Project. 

(6) There shall be a Reasonable Pros-
pect of Repayment by the Borrower of 
the principal of and interest on the 
Guaranteed Obligations and all of its 
other debt obligations. 

(7) The Borrower shall pledge collat-
eral or surety determined by DOE to be 
necessary to secure the repayment of 
the Guaranteed Obligations. Such col-
lateral or security may include Eligi-
ble Project assets and assets not re-
lated to the Eligible Project. 

(8) The Loan Guarantee Agreement 
and related documents shall include 
detailed terms and conditions that 
DOE deems necessary and appropriate 
to protect the interests of the United 
States in the case of default, including 
ensuring availability of all relevant in-
tellectual property rights, technical 
data including software, and tech-
nology necessary for DOE or any Per-
son selected by DOE, to complete, oper-
ate, convey, and dispose of the de-
faulted Borrower or the Eligible 
Project. 

(9) The Guaranteed Obligations shall 
not be subordinate in payment or lien 
priority to other financing. In DOE’s 
discretion, Guaranteed Obligations 
may share a lien position with other fi-
nancing on a pari passu basis. 

(10) There is satisfactory evidence 
that the Borrower will diligently pur-
sue the Eligible Project and is willing, 
competent, and capable of performing 
its obligations under the Loan Guar-
antee Agreement and the loan docu-
mentation relating to its other debt 
obligations. 

(11) The Borrower shall have paid all 
fees and expenses due to DOE or the 
U.S. Government, including such 
amount of the Credit Subsidy Cost as 
may be due and payable from the Bor-
rower at the time of the Conditional 
Commitment. 

(12) The Borrower, any Eligible Lend-
er, and each other relevant party shall 
take, and be obligated to continue to 
take, those actions necessary to per-
fect and maintain liens on collateral in 
respect of the Guaranteed Obligations. 

(13) DOE or its representatives shall 
have access to the offices of the Bor-
rower and the Eligible Project site at 
all reasonable times in order to mon-
itor the— 

(i) Performance by the Borrower of 
its obligations under the Loan Guar-
antee Agreement; and 

(ii) Performance of the Eligible 
Project. 

(14) DOE and Borrower have reached 
an agreement regarding the informa-
tion that will be made available to 
DOE and the information that will be 
made publicly available. 

(15) The Borrower shall have filed ap-
plications for or obtained any required 
regulatory approvals for the Eligible 
Project and is in compliance, or 
promptly will be in compliance, where 
appropriate, with all Federal, State, 
and local regulatory requirements. 

(16) The Borrower shall have no de-
linquent Federal debt. 

(17) The Project Sponsors have made 
or will make a significant Equity in-
vestment in the Borrower or the Eligi-
ble Project, and will maintain control 
of the Borrower or the Eligible Project 
as agreed in the Loan Guarantee 
Agreement. 

(18) The Loan Guarantee Agreement 
and related agreements shall include 
such other terms and conditions as 
DOE deems necessary or appropriate to 
protect the interests of the United 
States. 



262 

10 CFR Ch. II (1–1–25 Edition) § 609.9 

(c) The Loan Guarantee Agreement 
shall provide that, in the event of a de-
fault by the Borrower: 

(1) Interest on the Guaranteed Obli-
gations shall accrue at the rate or pen-
alty rate, as applicable, stated in the 
Loan Guarantee Agreement or the 
Loan Agreement until DOE makes full 
payment of the defaulted Guaranteed 
Obligations and, except when such 
Guaranteed Obligations are funded 
through the Federal Financing Bank, 
DOE shall not be required to pay any 
premiums, defaults, or prepayment 
penalties; and 

(2) The holder of collateral pledged in 
respect of the Guaranteed Obligations 
shall be obligated to take such actions 
as DOE may reasonably require to pro-
vide for the care, preservation, protec-
tion, and maintenance of such collat-
eral so as to enable the United States 
to achieve maximum recovery. 

(d)(1) An Eligible Lender or other 
Holder may sell, assign or transfer a 
Guaranteed Obligation to another Eli-
gible Lender that meets the require-
ments of § 609.9. Such latter Eligible 
Lender shall be required to assume all 
servicing, monitoring, and reporting 
requirements as provided in the Loan 
Guarantee Agreement. Any transfer of 
the servicing, monitoring, and report-
ing functions shall be subject to the 
prior written approval of DOE. 

(2) The Secretary, or the Secretary’s 
designee or contractual agent, for the 
purpose of identifying Holders with the 
right to receive payment under the 
Guaranteed Obligations, shall include 
in the Loan Guarantee Agreement or 
related documents a procedure for 
tracking and identifying Holders of 
Guaranteed Obligations. Any contrac-
tual agent approved by the Secretary 
to perform this function may transfer 
or assign this responsibility only with 
the Secretary’s prior written approval. 

(e) Each Loan Guarantee Agreement 
shall require the Borrower to make 
representations and warranties, agree 
to covenants, and satisfy conditions 
precedent to closing and to each dis-
bursement that, in each case, relate to 
its compliance with the Davis-Bacon 
Act and the Cargo Preference Act. 

(f) The Applicant, the Borrower, or 
the Project Sponsor must estimate, 
calculate, record, and provide to DOE 

any time DOE requests such informa-
tion and at the times provided in the 
Loan Guarantee Agreement all costs 
incurred in the design, engineering, fi-
nancing, construction, startup, com-
missioning, and shakedown of the Eli-
gible Project in accordance with gen-
erally accepted accounting principles 
and practices. 

§ 609.9 Lender servicing requirements. 

(a) When reviewing and evaluating a 
proposed Eligible Project, all Eligible 
Lenders (other than the Federal Fi-
nancing Bank) shall at all times exer-
cise the level of care and diligence that 
a reasonable and prudent lender would 
exercise when reviewing, evaluating, 
and disbursing a loan made by it with-
out a Federal guarantee. 

(b) Loan servicing duties shall be per-
formed by an Eligible Lender, DOE, or 
another qualified loan servicer ap-
proved by DOE. When performing its 
servicing duties, the loan servicer shall 
at all times exercise the level of care 
and diligence that a reasonable and 
prudent lender would exercise when 
servicing a loan made without a Fed-
eral guarantee, including: 

(1) During the construction period, 
monitoring the satisfaction of all of 
the conditions precedent to all loan 
disbursements, as provided in the Loan 
Guarantee Agreement, Loan Agree-
ment, or related documents; 

(2) During the operational phase, 
monitoring and servicing the Guaran-
teed Obligations and collection of the 
outstanding principal and accrued in-
terest as well as undertaking to ensure 
that the collateral package securing 
the Guaranteed Obligations remains 
uncompromised; and 

(3) Until the Guaranteed Obligations 
have been repaid, providing annual or 
more frequent financial and other re-
ports on the status and condition of the 
Guaranteed Obligations and the Eligi-
ble Project, and promptly notifying 
DOE if it becomes aware of any prob-
lems or irregularities concerning the 
Eligible Project or the ability of the 
Borrower to make payment on the 
Guaranteed Obligations or its other 
debt obligations. 
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§ 609.10 Project costs. 
(a) The Project Costs of an Eligible 

Project are those costs, including esca-
lation and contingencies, that are ex-
pended or accrued by a Borrower and 
are necessary, reasonable, customary, 
and directly related to the design, engi-
neering, financing, construction, start-
up, commissioning, and shakedown of 
an Eligible Project. 

(b) Project Costs include: 
(1) Costs of acquisition, lease, or 

rental of real property, including engi-
neering fees, surveys, title insurance, 
recording fees, and legal fees incurred 
in connection with land acquisition, 
lease or rental, site improvements, site 
restoration, access roads, and fencing; 

(2) Costs of engineering, architec-
tural, legal and bond fees, and insur-
ance paid in connection with construc-
tion of the facility; 

(3) Costs of equipment purchases, in-
cluding a reasonable reserve of spare 
parts to the extent required; 

(4) Costs to provide facilities and 
services related to safety and environ-
mental protection; 

(5) Transaction Costs; 
(6) Costs of necessary and appropriate 

insurance and bonds of all types includ-
ing letters of credit and any collateral 
required therefor; 

(7) Costs of design, engineering, 
startup, commissioning, and shake-
down; 

(8) Costs of obtaining licenses to in-
tellectual property necessary to design, 
construct, and operate the Eligible 
Project; 

(9) To the extent required by the 
Loan Guarantee Agreement and not in-
tended or available for any cost re-
ferred to in paragraph (d) of this sec-
tion, costs of funding any reserve fund, 
including without limitation, a debt 
service reserve, a maintenance reserve, 
and a contingency reserve for cost 
overruns during construction; provided 
that proceeds of a Guaranteed Obliga-
tion deposited to any reserve fund shall 
not be removed from such fund except 
to pay Project Costs, to pay principal 
of the Guaranteed Obligation, or other-
wise to be used as provided in the Loan 
Guarantee Agreement; 

(10) Capitalized interest necessary to 
meet market requirements and other 
carrying costs during construction; 

(11) In DOE’s sole discretion, the cost 
of refinancing outstanding indebted-
ness that is directly associated with 
the Eligible Project, including the 
principal amount of such indebtedness, 
accrued interest thereon, and any rea-
sonable and customary prepayment 
premium or breakage costs; provided 
that DOE determines that the refi-
nancing furthers the purpose of the Eli-
gible Project. 

(12) With respect to Energy Infra-
structure Reinvestment Projects, the 
cost of remediation of environmental 
damage associated with the Energy In-
frastructure; and 

(13) Other necessary and reasonable 
costs, including, without limitation, 
previously acquired real estate, equip-
ment, or other materials, costs of 
interconnection, and any engineering, 
construction, make-ready, design, per-
mitting, or other work completed on 
an existing facility or project; 

(c) Where a Project consists of the fi-
nancing and installation of a series of 
distributed energy resources, DOE may 
deem the eligible Project Costs to con-
sist of the reasonable and documented 
costs incurred by the end-user of each 
distributed energy resource in connec-
tion with the contractual agreement 
between the end-user and the Project 
Sponsor or its agent, provided that: 

(1) DOE is able to validate such rea-
sonable and documented costs through 
standard customer contracts and 
standard distributed energy resource 
system attributes; and 

(2) The Borrower institutes a compli-
ance system satisfactory to DOE to en-
sure that each distributed energy re-
source supported by a Guarantee com-
plies with any eligibility criteria re-
quired by DOE, including with respect 
to approved customer contracts and ap-
proved distributed energy resource sys-
tems. 

(d) Project Costs do not include: 
(1) Fees and commissions charged to 

Borrower, including finder’s fees, for 
obtaining Federal or other funds; 

(2) Parent corporation or other affili-
ated entity’s general and administra-
tive expenses, and non-Eligible Project 
related parent corporation or affiliated 
entity assessments, including organiza-
tional expenses; 
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(3) Goodwill, franchise, trade, or 
brand name costs; 

(4) Dividends and profit sharing to 
stockholders, employees, and officers; 

(5) Research, development, and dem-
onstration costs of readying an innova-
tive technology for employment in a 
commercial project; 

(6) Costs that are excessive or are not 
directly required to carry out the Eli-
gible Project, as determined by DOE; 

(7) Expenses incurred after startup, 
commissioning, and shakedown of the 
facility, or, in DOE’s discretion, any 
portion of the facility that has com-
pleted startup, commissioning, and 
shakedown; 

(8) Borrower-paid Credit Subsidy 
Costs, the Administrative Cost of a 
Loan Guarantee, and any other fee col-
lected by DOE; and 

(9) Operating costs. 
(e) Costs incurred in connection with 

an Eligible Project may be subject to 
such other criteria for inclusion as 
Project Costs as published by DOE 
from time to time in guidance on the 
Title XVII Loan Guarantee Program 
website pursuant to § 609.19. 

§ 609.11 Transaction costs. 
(a) Upon making a determination to 

engage independent consultants or out-
side counsel with respect to an Appli-
cation, DOE will proceed to evaluate 
and process such Application only fol-
lowing execution by an Applicant or 
Project Sponsor, as appropriate, of an 
agreement satisfactory to DOE to pay 
the Transaction Costs charged by the 
independent consultants and outside 
legal counsel. Each Applicant, Bor-
rower, or Project Sponsor, as applica-
ble, shall be responsible for the pay-
ment of Transaction Costs associated 
with DOE’s independent consultants 
and outside legal counsel in connection 
with an Application, Conditional Com-
mitment, or Loan Guarantee Agree-
ment, as applicable. Appropriate provi-
sions regarding payment of such Trans-
action Costs shall also be included in 
each Term Sheet and Loan Guarantee 
Agreement or, upon a determination by 
DOE, in other appropriate agreements. 

(b) Notwithstanding payment by Ap-
plicant, Borrower, or Project Sponsor, 
all services rendered by an independent 
consultant or outside legal counsel to 

DOE in connection with an Applica-
tion, Conditional Commitment, or 
Loan Guarantee Agreement shall be 
solely for the benefit of DOE (and such 
other creditors as DOE may agree in 
writing). DOE may require, in its dis-
cretion, the payment of an advance re-
tainer to such independent consultants 
or outside legal counsel as security for 
the collection of the fees and expenses 
charged by the independent consult-
ants and outside legal counsel. In the 
event an Applicant, Borrower, or 
Project Sponsor fails to comply with 
the provisions of such payment agree-
ment, DOE in its discretion, may stop 
work on or terminate an Application, a 
Conditional Commitment, or a Loan 
Guarantee Agreement, or may take 
such other remedial measures in its 
discretion as it deems appropriate. 

(c) DOE shall not be financially lia-
ble under any circumstances to any 
independent consultant or outside 
counsel for services rendered in con-
nection with an Application, Condi-
tional Commitment, or Loan Guar-
antee Agreement except to the extent 
DOE has previously entered into an ex-
press written agreement to pay for 
such services. 

§ 609.12 Credit ratings. 
(a) Where conditions justify, in the 

sole discretion of the Secretary, DOE 
may require that an Applicant submit 
a preliminary credit assessment for the 
proposed project, reflecting the project 
without a Guarantee, from a nationally 
recognized statistical ratings organiza-
tion. 

(b) Where conditions justify, in the 
sole discretion of the Secretary, DOE 
may require that an Applicant provide 
a credit rating for the proposed project, 
and subsequently provide updated rat-
ings, from a nationally recognized sta-
tistical ratings organization. 

§ 609.13 Fees and charges. 
(a) Unless explicitly authorized by 

statute, no funds obtained from the 
Federal Government, or from a loan or 
other instrument guaranteed by the 
Federal Government, may be used to 
pay for the Credit Subsidy Cost, the 
Facility Fee, the Maintenance Fee, and 
any other fees charged by or paid to 
DOE relating to Title XVII or any 
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Guarantee thereunder. An Applicant 
may, at any time, use non-Federal 
monies to pay the Credit Subsidy Cost 
or DOE fees. 

(b) DOE may charge Applicants a 
non-refundable Facility Fee, payable 
on the closing date for the Loan Guar-
antee Agreement. 

(c) In order to encourage and supple-
ment private lending activity DOE 
may collect from Borrowers for deposit 
in the United States Treasury a non-re-
fundable Risk-Based Charge which, to-
gether with the interest rate on the 
Guaranteed Obligation that LPO deter-
mines to be appropriate, will take into 
account the prevailing rate of interest 
in the private sector for similar loans 
and risks. The Risk-Based Charge shall 
be paid at such times and in such man-
ner as may be determined by DOE, but 
no less frequently than once each year, 
commencing with payment of a pro- 
rated payment on the date the Guar-
antee is issued. The amount of the 
Risk-Based Charge will be specified in 
the Loan Guarantee Agreement. 

(d) DOE may collect a Maintenance 
Fee as set forth in the Loan Guarantee 
Agreement. The Maintenance Fee shall 
accrue from the date of execution of 
the Loan Guarantee Agreement 
through the date of payment in full of 
the related Guaranteed Obligations. If 
DOE determines to collect a Mainte-
nance Fee, it shall be paid by the Bor-
rower each year (or portion thereof) in 
advance in the amount specified in the 
applicable Loan Guarantee Agreement. 

(e) In the event a Borrower or an Eli-
gible Project experiences difficulty re-
lating to technical, financial, or legal 
matters or other events (e.g., engineer-
ing failure or financial workouts), the 
Borrower shall be liable as follows: 

(1) If such difficulty requires DOE to 
incur time or expenses beyond those 
customarily expended to monitor and 
administer performing loans, DOE may 
collect an extraordinary expenses fee 
from the Borrower that will reimburse 
DOE for such time and expenses, as de-
termined by DOE; and 

(2) For all fees and expenses of DOE’s 
independent consultants and outside 
counsel, to the extent that such fees 
and expenses are elected to be paid by 
DOE notwithstanding the provisions of 
§ 609.11. 

§ 609.14 Full faith and credit and in-
contestability. 

The full faith and credit of the 
United States is pledged to the pay-
ment of principal and interest of Guar-
anteed Obligations pursuant to Guar-
antees issued in accordance with Title 
XVII and this part. The issuance by 
DOE of a Guarantee shall be conclusive 
evidence that it has been properly ob-
tained; that the underlying loan quali-
fied for such Guarantee; and that, but 
for fraud or material misrepresenta-
tion by the Holder, except when the 
Holder is the Federal Financing Bank, 
such Guarantee shall be legal, valid, 
binding, and enforceable against DOE 
in accordance with its terms. 

§ 609.15 Default, demand, payment, 
and foreclosure on collateral. 

(a) If a Borrower defaults in making 
a required payment of principal or in-
terest on a Guaranteed Obligation and 
such default has not been cured within 
the applicable grace period, the Holder 
may make written demand for pay-
ment upon the Secretary in accordance 
with the terms of the applicable Guar-
antee. If a Borrower defaults in making 
a required payment of principal or in-
terest on a Guaranteed Obligation and 
such default has not been cured within 
the applicable grace period, the Sec-
retary shall notify the Attorney Gen-
eral. 

(b) Subject to the terms of the appli-
cable Guarantee, the Secretary shall 
make payment within 60 days after re-
ceipt of written demand for payment 
from the Holder, provided that the de-
mand for payment complies in all re-
spects with the terms of the applicable 
Guarantee. Interest shall accrue to the 
Holder at the rate stated in the promis-
sory note evidencing the Guaranteed 
Obligation, without giving effect to the 
Borrower’s default in making a re-
quired payment of principal or interest 
on the applicable Guarantee Obligation 
or any other default by the Borrower, 
until the Guaranteed Obligation has 
been fully paid by DOE. Payment by 
the Secretary on the applicable Guar-
antee does not change Borrower’s obli-
gations under the promissory note evi-
dencing the Guaranteed Obligation, 
Loan Guarantee Agreement, Loan 
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Agreement, or related documents, in-
cluding an obligation to pay default in-
terest. 

(c) Following payment by the Sec-
retary pursuant to the applicable Guar-
antee, upon demand by DOE, the Hold-
er shall transfer and assign to the Sec-
retary (or his or her designee or agent) 
the promissory note evidencing the 
Guaranteed Obligation, all rights and 
interests of the Holder in the Guaran-
teed Obligation, and all rights and in-
terests of the Holder in respect of the 
Guaranteed Obligation, except to the 
extent that the Secretary determines 
that such promissory note or any of 
such rights and interests shall not be 
transferred and assigned to the Sec-
retary. Such transfer and assignment 
shall include, without limitation, all of 
the liens, security, and collateral 
rights of the Holder (or his or her des-
ignee or agent) in respect of the Guar-
anteed Obligation. 

(d) Following payment by the Sec-
retary pursuant to a Guarantee or 
other default of a Guaranteed Obliga-
tion, the Secretary is authorized to 
protect and foreclose on the collateral, 
take action to recover costs incurred 
by, and all amounts owed to, the 
United States as a result of the de-
faulted Guarantee Obligation, and take 
such other action necessary or appro-
priate to protect the interests of the 
United States. In respect of any such 
authorized actions that involve a judi-
cial proceeding or other judicial ac-
tion, the Secretary shall act through 
the Attorney General. The foregoing 
provisions of this paragraph (d) shall 
not relieve the Secretary from his or 
her obligations pursuant to any appli-
cable Intercreditor Agreement. Noth-
ing in this paragraph (d) shall limit the 
Secretary from exercising any rights or 
remedies pursuant to the terms of the 
Loan Guarantee Agreement. 

(e) The cash proceeds received as a 
result of any foreclosure on the collat-
eral, or other action, shall be distrib-
uted in accordance with the Loan 
Guarantee Agreement (subject to any 
applicable Intercreditor Agreement). 

(f) The Loan Guarantee Agreement 
shall provide that cash proceeds re-
ceived by the Secretary (or his or her 
designee or agent) as a result of any 
foreclosure on the collateral or other 

action shall be applied in the following 
order of priority: 

(1) Toward the pro rata payment of 
any costs and expenses (including un-
paid fees, fees and expenses of counsel, 
contractors and agents, and liabilities 
and advances made or incurred) of the 
Secretary, the Attorney General, the 
Holder, a collateral agent, or other re-
sponsible person of any of them (solely 
in their individual capacities as such 
and not on behalf of or for the benefit 
of their principals), incurred in connec-
tion with any authorized action fol-
lowing payment by the Secretary pur-
suant to a Guarantee or other default 
of a Guaranteed Obligation, or as oth-
erwise permitted under the Loan 
Agreement or Loan Guarantee Agree-
ment; 

(2) To pay all accrued and unpaid fees 
due and payable to the Secretary, the 
Attorney General, the Holder, a collat-
eral agent, or other responsible person 
of any of them on a pro rata basis in 
respect of the Guaranteed Obligation; 

(3) To pay all accrued and unpaid in-
terest due and payable to the Sec-
retary, the Attorney General, the Hold-
er, a collateral agent, or other respon-
sible person of any of them on a pro 
rata basis in respect of the Guaranteed 
Obligation; 

(4) To pay all unpaid principal of the 
Guaranteed Obligation; 

(5) To pay all other obligations of the 
Borrower under the Loan Guarantee 
Agreement, the Loan Agreement, and 
related documents that are remaining 
after giving effect to the preceding pro-
visions and are then due and payable; 
and 

(6) To pay to the Borrower, or its suc-
cessors and assigns, or as a court of 
competent jurisdiction may direct, any 
cash proceeds then remaining following 
the application of all payment de-
scribed in paragraphs (f)(1) through (5) 
of this section. 

(g) No action taken by the Holder or 
its agent or designee in respect of any 
collateral will affect the rights of any 
person, including the Secretary, having 
an interest in the Guaranteed Obliga-
tions or other debt obligations, to pur-
sue, jointly or severally, legal action 
against the Borrower or other liable 
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persons, for any amounts owing in re-
spect of the Guaranteed Obligation or 
other applicable debt obligations. 

(h) In the event that the Secretary 
considers it necessary or desirable to 
protect or further the interest of the 
United States in connection with exer-
cise of rights as a lien holder or recov-
ery of deficiencies due under the Guar-
anteed Obligation, the Secretary may 
take such action as he determines to be 
appropriate under the circumstances. 

(i) Nothing in this part precludes, nor 
shall any provision of this part be con-
strued to preclude, the Secretary from 
purchasing any collateral or Holder’s 
or other Person’s interest in the Eligi-
ble Project upon foreclosure of the col-
lateral. 

(j) Nothing in this part precludes, nor 
shall any provision of this part be con-
strued to preclude, forbearance by any 
Holder with the consent of the Sec-
retary for the benefit of the Borrower 
and the United States. 

(k) The Holder and the Secretary 
may agree to a formal or informal plan 
of reorganization in respect of the Bor-
rower, to include a restructuring of the 
Guaranteed Obligation and other appli-
cable debt of the Borrower on such 
terms and conditions as the Secretary 
determines are in the best interest of 
the United States. 

§ 609.16 Preservation of collateral. 
(a) If the Secretary exercises his or 

her right under the Loan Guarantee 
Agreement to require the holder of 
pledged collateral to take such actions 
as the Secretary (subject to any appli-
cable Intercreditor Agreement) may 
reasonably require to provide for the 
care, preservation, protection, and 
maintenance of such collateral so as to 
enable the United States to achieve 
maximum recovery from the collateral, 
the Secretary shall, subject to compli-
ance with the Antideficiency Act, 31 
U.S.C. 1341 et seq., reimburse the holder 
of such collateral for reasonable and 
appropriate expenses incurred in tak-
ing actions required by the Secretary 
(unless otherwise provided in applica-
ble agreements). Except as provided in 
§ 609.15, no party may waive or relin-
quish, without the consent of the Sec-
retary, any such collateral to which 
the United States would be subrogated 

upon payment under the Loan Guar-
antee Agreement. 

(b) In the event of a default, the Sec-
retary may enter into such contracts 
as he determines are required or appro-
priate, taking into account the term of 
any applicable Intercreditor Agree-
ment, to care for, preserve, protect or 
maintain collateral pledged in respect 
of Guaranteed Obligations. The cost of 
such contracts may be charged to the 
Borrower. 

§ 609.17 Audit and access to records. 
Each Loan Guarantee Agreement and 

related documents shall provide that: 
(a) The Eligible Lender, or DOE in 

conjunction with the Federal Financ-
ing Bank where loans are funded by the 
Federal Financing Bank or other Hold-
er or other party servicing the Guaran-
teed Obligations, as applicable, and the 
Borrower, shall keep such records con-
cerning the Eligible Project as are nec-
essary, including the Application, 
Term Sheet, Conditional Commitment, 
Loan Guarantee Agreement, Credit 
Agreement, mortgage, note, disburse-
ment requests and supporting docu-
mentation, financial statements, audit 
reports of independent accounting 
firms, lists of all Eligible Project as-
sets and non-Eligible Project assets 
pledged in respect of the Guaranteed 
Obligations, all off-take and other rev-
enue producing agreements, docu-
mentation for all Eligible Project in-
debtedness, income tax returns, tech-
nology agreements, documentation for 
all permits and regulatory approvals, 
and all other documents and records 
relating to the Borrower or the Eligible 
Project, as determined by the Sec-
retary, to facilitate an effective audit 
and performance evaluation of the Eli-
gible Project; and 

(b) The Secretary and the Comp-
troller General, or their duly author-
ized representatives, shall have access, 
for the purpose of audit and examina-
tion, to any pertinent books, docu-
ments, papers, and records of the Bor-
rower, Eligible Lender, or DOE or other 
Holder or other party servicing the 
Guaranteed Obligation, as applicable. 
Such inspection may be made during 
regular office hours of the Borrower, 
Eligible Lender, DOE or other Holder, 
or other party servicing the Eligible 
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Project and the Guaranteed Obliga-
tions, as applicable, or at any other 
time mutually convenient. 

§ 609.18 Deviations. 
(a) Subject to the requirements of 

Title XVII and as otherwise permitted 
by applicable law, the Secretary may 
authorize deviations from the require-
ments of this part upon: 

(1) Either receipt from the Applicant, 
Borrower, or Project Sponsor, as appli-
cable, of— 

(i) A written request that the Sec-
retary deviate from one or more re-
quirements; and 

(ii) A supporting statement briefly 
describing one or more justifications 
for such deviation; or 

(iii) A determination by the Sec-
retary in his or her discretion to under-
take a deviation; 

(2) A finding by the Secretary that 
such deviation supports program objec-
tives and the special circumstances 
stated in the request make such devi-
ation clearly in the best interest of the 
Government; and 

(3) If the waiver would constitute a 
substantial change in the financial 
terms of the Loan Guarantee Agree-
ment and related documents, DOE’s 
consultation with OMB and the Sec-
retary of the Treasury. 

(b) If a deviation under this section 
results in an increase in the applicable 
Credit Subsidy Cost, such increase 
shall be funded either by additional 
fees paid by the Borrower or on behalf 
of the Borrower by any third party or, 
if an appropriation is available, by 
means of an appropriations act. The 
Secretary has discretion to determine 
how the cost of a deviation is funded. 

§ 609.19 Title XVII loan guarantee pro-
gram guidance. 

(a) Invitations for the submission of 
Applications for loan guarantees for 
Eligible Projects shall be published on 
DOE’s Title XVII Loan Guarantee Pro-
gram website. The Title XVII Loan 
Guarantee Program website shall con-
tain guidance for potential Title XVII 
Applicants and solicit applications for 
a Guarantee. 

(b) The Title XVII Loan Guarantee 
Program website must include, at a 
minimum, the following guidance: 

(1) The dollar amount of loan guar-
antee authority potentially being made 
available by DOE for Guarantees under 
Title XVII; 

(2) The method and further instruc-
tions for submission of Applications; 

(3) The name and address of the DOE 
representative whom a potential Appli-
cant may contact to receive further in-
formation; 

(4) The programmatic, technical, fi-
nancial, and other factors and criteria 
that DOE will use to evaluate Applica-
tions, including but not limited to con-
sideration of the Reasonable Prospect 
of Repayment, the amount of Equity 
provided, and the reliance on other 
Federal assistance; 

(5) The required contents of the Ap-
plication, which may vary by category 
of Eligible Project; and 

(6) Such other information as DOE 
may deem appropriate. 

(c) Using procedures as may be an-
nounced by DOE, a potential Applicant 
may request a meeting with DOE to 
discuss its potential Application. At its 
discretion, DOE may meet with a po-
tential Applicant, either in person or 
electronically, to discuss its potential 
Application. DOE’s responses to ques-
tions from potential Applicants and 
DOE’s statements to potential Appli-
cants, including any initial thoughts 
on the eligibility of the project, are 
pre-decisional and preliminary in na-
ture. Any such responses and state-
ments are subject in their entirety to 
any final action by DOE with respect 
to an Application submitted in accord-
ance with § 609.4. 

PART 611—ADVANCED TECH-
NOLOGY VEHICLES MANUFAC-
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