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(2) If the limited work authorization 
is for activities to be conducted at a 
site for which the Commission has pre-
viously prepared an environmental im-
pact statement for the construction 
and operation of a nuclear power plant, 
and a construction permit was issued 
but construction of the plant was never 
completed, then in making the deter-
minations in paragraph (c)(1) of this 
section, the presiding officer shall be 
limited to a consideration whether 
there is, with respect to construction 
activities encompassed by the environ-
mental impact statement which are 
analogous to the activities to be con-
ducted under the limited work author-
ization, new and significant informa-
tion on the environmental impacts of 
those activities, such that the limited 
work authorization should not be 
issued as proposed. 

(3) The presiding officer’s determina-
tion in this paragraph shall be made in 
a partial initial decision to be issued 
separately from, and in advance of, the 
presiding officer’s decision in para-
graph (a) of this section. 

[72 FR 49516, Aug. 28, 2007, as amended at 72 
FR 57446, Oct. 9, 2007; 73 FR 5724, Jan. 31, 2008; 
84 FR 65645, Nov. 29, 2019] 

§ 51.105a Public hearings in pro-
ceedings for issuance of manufac-
turing licenses. 

In addition to complying with appli-
cable requirements of § 51.31(c), in a 
proceeding for the issuance of a manu-
facturing license, the presiding officer 
will determine whether, in accordance 
with the regulations in this subpart, 
the manufacturing license should be 
issued as proposed by the NRC’s Direc-
tor, Office of Nuclear Reactor Regula-
tion. 

[73 FR 5724, Jan. 31, 2008, as amended at 84 
FR 65645, Nov. 29, 2019] 

§ 51.106 Public hearings in pro-
ceedings for issuance of operating 
licenses. 

(a) Consistent with the requirements 
of this section and as appropriate, the 
presiding officer in an operating li-
cense hearing shall comply with any 
applicable requirements of §§ 51.104 and 
51.105. 

(b) During the course of a hearing on 
an application for issuance of an oper-

ating license for a nuclear power reac-
tor, or a testing facility, the presiding 
officer may authorize, pursuant to 
§ 50.57(c) of this chapter, the loading of 
nuclear fuel in the reactor core and 
limited operation within the scope of 
§ 50.57(c) of this chapter, upon compli-
ance with the procedures described 
therein. In any such hearing, where 
any party opposes such authorization 
on the basis of matters covered by sub-
part A of this part, the provisions of 
§§ 51.104 and 51.105 will apply, as appro-
priate. 

(c) The presiding officer in an oper-
ating license hearing shall not admit 
contentions proffered by any party 
concerning need for power or alter-
native energy sources or alternative 
sites for the facility for which an oper-
ating license is requested. 

(d) The presiding officer in an oper-
ating license hearing shall not raise 
issues concerning alternative sites for 
the facility for which an operating li-
cense is requested sua sponte. 

§ 51.107 Public hearings in pro-
ceedings for issuance of combined 
licenses; limited work authoriza-
tions. 

(a) In addition to complying with the 
applicable requirements of § 51.104, in a 
proceeding for the issuance of a com-
bined license for a nuclear power reac-
tor under part 52 of this chapter, the 
presiding officer will: 

(1) Determine whether the require-
ments of Sections 102(2) (A), (C), and 
(E) of NEPA and the regulations in this 
subpart have been met; 

(2) Independently consider the final 
balance among conflicting factors con-
tained in the record of the proceeding 
with a view to determining the appro-
priate action to be taken; 

(3) Determine, after weighing the en-
vironmental, economic, technical, and 
other benefits against environmental 
and other costs, and considering rea-
sonable alternatives, whether the com-
bined license should be issued, denied, 
or appropriately conditioned to protect 
environmental values; 

(4) Determine, in an uncontested pro-
ceeding, whether the NEPA review con-
ducted by the NRC staff has been ade-
quate; and 
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(5) Determine, in a contested pro-
ceeding, whether in accordance with 
the regulations in this subpart, the 
combined license should be issued as 
proposed by the NRC’s Director, Office 
of Nuclear Reactor Regulation. 

(b) If a combined license application 
references an early site permit, then 
the presiding officer in the combined 
license hearing shall not admit any 
contention proffered by any party on 
environmental issues which have been 
accorded finality under § 52.39 of this 
chapter, unless the contention: 

(1) Demonstrates that the nuclear 
power reactor proposed to be built does 
not fit within one or more of the site 
characteristics or design parameters 
included in the early site permit; 

(2) Raises any significant environ-
mental issue that was not resolved in 
the early site permit proceeding; or 

(3) Raises any issue involving the im-
pacts of construction and operation of 
the facility that was resolved in the 
early site permit proceeding for which 
new and significant information has 
been identified. 

(c) If the combined license applica-
tion references a standard design cer-
tification, or proposes to use a manu-
factured reactor, then the presiding of-
ficer in a combined license hearing 
shall not admit contentions proffered 
by any party concerning severe acci-
dent mitigation design alternatives un-
less the contention demonstrates that 
the site characteristics fall outside of 
the site parameters in the standard de-
sign certification or underlying manu-
facturing license for the manufactured 
reactor. 

(d)(1) In any proceeding for the 
issuance of a combined license where 
the applicant requests a limited work 
authorization under § 50.10(d) of this 
chapter, the presiding officer, in addi-
tion to complying with any applicable 
provision of § 51.104, shall: 

(i) Determine whether the require-
ments of Section 102(2)(A), (C), and (E) 
of NEPA and the regulations in this 
subpart have been met, with respect to 
the activities to be conducted under 
the limited work authorization; 

(ii) Independently consider the bal-
ance among conflicting factors with re-
spect to the limited work authoriza-
tion which is contained in the record of 

the proceeding, with a view to deter-
mining the appropriate action to be 
taken; 

(iii) Determine whether the redress 
plan will adequately redress the activi-
ties performed under the limited work 
authorization, should limited work ac-
tivities be terminated by the holder or 
the limited work authorization be re-
voked by the NRC, or upon effective-
ness of the Commission’s final decision 
denying the combined license applica-
tion; 

(iv) In an uncontested proceeding, de-
termine whether the NEPA review con-
ducted by the NRC staff for the limited 
work authorization has been adequate; 
and 

(v) In a contested proceeding, deter-
mine whether, in accordance with the 
regulations in this subpart, the limited 
work authorization should be issued as 
proposed by the Director, Office of Nu-
clear Reactor Regulation. 

(2) If the limited work authorization 
is for activities to be conducted at a 
site for which the Commission has pre-
viously prepared an environmental im-
pact statement for the construction 
and operation of a nuclear power plant, 
and a construction permit was issued 
but construction of the plant was never 
completed, then in making the deter-
minations in paragraph (c)(1) of this 
section, the presiding officer shall be 
limited to a consideration whether 
there is, with respect to construction 
activities encompassed by the environ-
mental impact statement which are 
analogous to the activities to be con-
ducted under the limited work author-
ization, new and significant informa-
tion on the environmental impacts of 
those activities, so that the limited 
work authorization should not be 
issued as proposed by the Director, Of-
fice of Nuclear Reactor Regulation. 

(3) In making the determination re-
quired by this section, the presiding of-
ficer may not address or consider the 
sunk costs associated with the limited 
work authorization. 

(4) The presiding officer’s determina-
tion in this paragraph shall be made in 
a partial initial decision to be issued 
separately from, and in advance of, the 
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presiding officer’s decision in para-
graph (a) of this section on the com-
bined license. 

[72 FR 49517, Aug. 28, 2007, as amended at 72 
FR 57446, Oct. 9, 2007; 73 FR 5724, Jan. 31, 2008; 
84 FR 65645, Nov. 29, 2019] 

§ 51.108 Public hearings on Commis-
sion findings that inspections, tests, 
analyses, and acceptance criteria of 
combined licenses are met. 

In any public hearing requested 
under 10 CFR 52.103(b), the Commission 
will not admit any contentions on en-
vironmental issues, the adequacy of 
the environmental impact statement 
for the combined license issued under 
subpart C of part 52, or the adequacy of 
any other environmental impact state-
ment or environmental assessment ref-
erenced in the combined license appli-
cation. The Commission will not make 
any environmental findings in connec-
tion with the finding under 10 CFR 
52.103(g). 

[72 FR 49517, Aug. 28, 2007] 

MATERIALS LICENSES 

§ 51.109 Public hearings in pro-
ceedings for issuance of materials 
license with respect to a geologic 
repository. 

(a)(1) In a proceeding for issuance of 
a construction authorization for a 
high-level radioactive waste repository 
at a geologic repository operations 
area under parts 60 and 63 of this chap-
ter, and in a proceeding for issuance of 
a license to receive and possess source, 
special nuclear, and byproduct mate-
rial at a geologic repository operations 
area under parts 60 and 63 of this chap-
ter, the NRC staff shall, upon the pub-
lication of the notice of hearing in the 
FEDERAL REGISTER, present its position 
on whether it is practicable to adopt, 
without further supplementation, the 
environmental impact statement (in-
cluding any supplement thereto) pre-
pared by the Secretary of Energy. If 
the position of the staff is that sup-
plementation of the environmental im-
pact statement by NRC is required, it 
shall file its final supplemental envi-
ronmental impact statement with the 
Environmental Protection Agency, fur-
nish that statement to commenting 
agencies, and make it available to the 

public, before presenting its position, 
or as soon thereafter as may be prac-
ticable. In discharging its responsibil-
ities under this paragraph, the staff 
shall be guided by the principles set 
forth in paragraphs (c) and (d) of this 
section. 

(2) Any other party to the proceeding 
who contends that it is not practicable 
to adopt the DOE environmental im-
pact statement, as it may have been 
supplemented, shall file a contention 
to that effect within thirty (30) days 
after the publication of the notice of 
hearing in the FEDERAL REGISTER. 
Such contention must be accompanied 
by one or more affidavits which set 
forth factual and/or technical bases for 
the claim that, under the principles set 
forth in paragraphs (c) and (d) of this 
section, it is not practicable to adopt 
the DOE environmental impact state-
ment, as it may have been supple-
mented. The presiding officer shall re-
solve disputes concerning adoption of 
the DOE environmental impact state-
ment by using, to the extent possible, 
the criteria and procedures that are 
followed in ruling on motions to reopen 
under § 2.326 of this chapter. 

(b) In any such proceeding, the pre-
siding officer will determine those 
matters in controversy among the par-
ties within the scope of NEPA and this 
subpart, specifically including wheth-
er, and to what extent, it is practicable 
to adopt the environmental impact 
statement prepared by the Secretary of 
Energy in connection with the issuance 
of a construction authorization and li-
cense for such repository. 

(c) The presiding officer will find 
that it is practicable to adopt any envi-
ronmental impact statement prepared 
by the Secretary of Energy in connec-
tion with a geologic repository pro-
posed to be constructed under Title I of 
the Nuclear Waste Policy Act of 1982, 
as amended, unless: 

(1)(i) The action proposed to be taken 
by the Commission differs from the ac-
tion proposed in the license application 
submitted by the Secretary of Energy; 
and 

(ii) The difference may significantly 
affect the quality of the human envi-
ronment; or 

(2) Significant and substantial new 
information or new considerations 
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