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(e) Confirmation of continuing eligi-
bility. After receiving the progress re-
port described in the paragraph (e) of 
the section and upon confirmation by 
DOE that the successful bidder has en-
tered into a production agreement with 
DOE, as described in paragraph (d) of 
this section, DOE will confirm to the 
bidder that it continues to meet the 
eligibility requirements of this part. 

(f) Contractual condition on eligibility. 
(1) As a condition of the receipt of an 
award under this part, a successful bid-
der in a reverse auction under this part 
must demonstrate that it has fulfilled 
the terms of its production agreement 
entered into with DOE pursuant to 
paragraph (d) of this section. 

(2) As a condition of continuing to re-
ceive production incentive payments 
under this part, a bidder that has en-
tered into a production agreement with 
DOE must annually submit to DOE, by 
a commercially reasonable date speci-
fied by DOE, verification of the bid-
der’s production volumes for the prior 
calendar year. Within 90 days of the 
submission of such verification, DOE 
shall notify the successful bidder 
whether the bidder has fulfilled the 
terms of the production agreement and 
shall make payment of any production 
incentive awards then outstanding for 
the one year period covered by the 
verified data submission. 

§ 452.5 Bidding procedures. 

DOE shall conduct an electronic re-
verse auction through a limited dura-
tion single bid per producer auction 
process open only to pre-auction eligi-
ble cellulosic biofuels producers. The 
following procedures shall be used: 

(a) DOE shall accept only electronic 
bids received from pre-auction eligible 
cellulosic biofuels producers during the 
open window established in the solici-
tation. The open window shall consist 
of a single continuous period of at least 
four hours for each auction. 

(b) Bids shall identify an estimated 
annual production amount from an eli-
gible cellulosic biofuels production fa-
cility on a per gallon, site, entity, and 
year specific basis for a consecutive six 
year production period. A bid also may 
be submitted for additional incentives 
for uncovered production volumes at a 

site where an award was made in an 
earlier auction round. 

(c) All bids must set forth the meth-
odology used to derive the estimates of 
annual production volumes covered by 
the bid and the bid shall be calculated 
on a gasoline equivalent volumetric 
basis using the lower heating Btu value 
of the fuel compared to the lower heat-
ing Btu value of gasoline. 

(d) All bids will be confidential until 
45 days after the close of the window 
for submission of bids for the reverse 
auction. 

(e) Bid evaluation and incentive 
awards selection procedures include 
the following: 

(1) After DOE evaluates the bids re-
ceived during the open window, it 
shall, within 45 days following the 
close of the open window for submis-
sion of bids for the reverse auction, an-
nounce on DOE’s website and by direct 
mail the names of the successful bid-
ders and the terms of their bids. 

(2) DOE shall issue awards for the bid 
production amounts beginning with the 
bidder that submitted the bid for the 
lowest level of production incentive on 
a per gallon basis. 

(3) In the event of a tie among the 
lowest bids, preference will be given to 
the lowest tied bidder based on DOE’s 
evaluation of the extent to which the 
tied bids meet the following criteria: 

(i) Demonstrates outstanding poten-
tial for local and regional economic de-
velopment; 

(ii) Includes agricultural producers 
or cooperatives of agricultural pro-
ducers as equity partners in the ven-
tures; and 

(iii) Has a strategic agreement in 
place to fairly reward feedstock sup-
pliers. 

(4) In the event more than one lowest 
tied bid equally meets the standards in 
paragraph (c)(3) of this section, the 
award will be distributed equally on a 
per capita basis among those lowest 
tied bidders meeting the standards. 

§ 452.6 Incentive award terms and lim-
itations. 

(a) Amount of incentive. Subject to the 
availability of appropriated funds and 
the limitations in paragraph (c) of this 
section, an eligible cellulosic biofuels 
producer selected to receive an award 
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shall receive the amount of the produc-
tion incentive on the per gallon basis 
requested in the auction solicitation 
for each gallon produced and sold by 
the entity during the first six years of 
operation of its eligible cellulosic 
biofuels production facility. 

(b) Failure to commence production. 
Except in the circumstance of a force 
majeure event, as solely determined by 
DOE, failure by an eligible cellulosic 
biofuels producer that made a success-
ful bid to commence production of cel-
lulosic biofuels, at the eligible cellu-
losic biofuels production facility that 
was the subject of the successful bid, 
by the end of the third year after the 
close of submission of the open window 
of bids for the reverse auction in which 
it submitted a successful bid, shall re-
sult in immediate revocation of DOE’s 
award to that producer. 

(c) Failure of the successful bidder to 
meet annual production obligations. Ex-
cept in the circumstance of a force 
majeure event, as solely determined by 
DOE, a successful bidder’s failure to 
produce at least 50 percent of the vol-
umes specified in its production agree-
ment by December 31 of any year cov-
ered by the bid shall result in imme-
diate revocation of DOE’s award; if the 
successful bidder produces 50 percent or 
more of the volumes set forth in the 
production agreement on an annual 
basis by December 31 of any year cov-
ered by the agreement, any production 
shortfall will be carried forward and 
added to the successful bidder’s produc-
tion obligations for next year covered 
by the agreement. 

(d) Shortfalls remaining at the end of 
the production period. If, for any reason, 
by December 31 of the last year of the 
production agreement, the bidder has 
failed to produce the total production 
volumes for all years covered by the 
agreement, any such remaining short-
fall shall be awarded to the bidder with 
the next lowest bid in the auction 
round for which the award was made. 
If, however, the next best bidder is un-
able to enter into a production agree-
ment with DOE within 30 days after 
being notified of its award, the short-
fall shall be allocated instead to the 
next reverse auction. 

(e) Incentive award limitations. The 
following limits shall apply to awards 

of cellulosic biofuels production incen-
tives under this part: 

(1) During the first four years after 
the commencement of the program, the 
incentive shall be limited to $1.00 per 
gallon. For purposes of this limitation, 
the program shall be deemed to have 
commenced on the date that the first 
solicitation for a reverse auction is 
issued; 

(2) A per gallon cap over the remain-
ing lifetime of the program of $.95 per 
gallon provided that— 

(i) This cap shall be lowered by $.05 
each year commencing the first year 
after annual cellulosic biofuels produc-
tion in the United States exceeds 1 bil-
lion gallons; 

(ii) Not more than 25 percent of the 
funds committed within each reverse 
auction shall be awarded to any single 
project; 

(iii) Not more than $100 million in 
production incentives shall be awarded 
in any one calendar year; and 

(iv) Not more than $1 billion in pro-
duction incentives shall be awarded 
over the lifetime of the program. 

(f) Participation in subsequent auctions. 
A successful bidder in a reverse auction 
under this part may participate in sub-
sequent reverse auctions if the incen-
tives sought will assist the addition of 
plant production capacity for the eligi-
ble cellulosic biofuels production facil-
ity associated with its previously suc-
cessful bid. 

(g) Transferability of awards. A pro-
duction incentive award under this 
part may be transferred to a successor 
entity at the same production facility 
for which the award was made, pro-
vided that the successor entity meets 
all eligibility requirements of this 
part, including execution of an agree-
ment with DOE to commence produc-
tion of cellulosic biofuels in commer-
cially significant quantities not later 
than three years of the date that bid-
ding closes on the reverse auction in 
which the predecessor entity submitted 
a successful bid. 
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Subpart A—General Provisions 

§ 455.1 Purpose and scope. 
(a) This part establishes programs of 

financial assistance pursuant to Title 
III of the Energy Policy and Conserva-
tion Act, as amended, 42 U.S.C. 6371 et 
seq. 

(b) This part authorizes grants to 
States or to public or non-profit 
schools and hospitals to assist them in 
conducting preliminary energy audits 
and energy audits, in identifying and 
implementing energy conservation 
maintenance and operating procedures, 
and in evaluating, acquiring, and in-
stalling energy conservation measures, 
including renewable resource meas-
ures, to reduce the energy use and an-
ticipated energy costs of buildings 
owned by schools and hospitals. 

(c) This part also authorizes grants 
to States or units of local government 
and public care institutions to assist 
them in conducting preliminary energy 
audits and energy audits, in identifying 
and implementing energy conservation 
maintenance and operating procedures, 
and in evaluating energy conservation 
measures, including renewable re-
source measures, to reduce the energy 
use and anticipated energy costs of 
buildings owned by units of local gov-
ernment and public care institutions. 

§ 455.2 Definitions. 

Act, as used in this part, means the 
Energy Policy and Conservation Act, 
Public Law 94–163, 89 Stat. 871 (42 
U.S.C. 6201, et seq.), as amended by title 
III of the National Energy Conserva-
tion Policy Act, Public Law 95–619, 92 
Stat. 3238 (42 U.S.C. 6371), and the State 
Energy Efficiency Programs Improve-
ment Act of 1990, Public Law 101–440, 
104 Stat. 1011. 

Assistant Secretary means the Assist-
ant Secretary for Conservation and Re-
newable Energy or any official to 
whom the Assistant Secretary’s func-
tions may be redelegated by the Sec-
retary. 

Auditor means any person who is 
qualified in accordance with 10 CFR 
450.44 and with State requirements pur-
suant to § 455.20(k), to conduct an en-
ergy audit. 

Building means any structure, includ-
ing a group of closely situated struc-
tural units that are centrally metered 
or served by a central utility plant, or 
an eligible portion thereof, the con-
struction of which was completed on or 
before May 1, 1989, which includes a 
heating or cooling system, or both. 

Civil rights requirements means civil 
rights responsibilities of applicants and 
grantees pursuant to the Non-
discrimination in Federally Assisted 
Programs regulation of the Depart-
ment of Energy (10 CFR part 1040). 

Complex means a closely situated 
group of buildings on a contiguous site 
such as a school or college campus or 
multibuilding hospital. 

Construction completion means the 
date of issuance of an occupancy per-
mit for a building or the date the build-
ing is ready for occupancy as deter-
mined by DOE. 

Cooling degree days means the annual 
sum of the number of Fahrenheit de-
grees of each day’s mean temperature 
above 65° for a given locality. 

Coordinating agency means a State or 
any public or nonprofit organization le-
gally constituted within a State which 
provides either administrative control 
or services for a group of institutions 
within a State and which acts on be-
half of such institutions with respect 
to their participation in the program. 
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Deputy Assistant Secretary means the 
Deputy Assistant Secretary for Tech-
nical and Financial Assistance or any 
official to whom the Deputy Assistant 
Secretary’s functions may be redele-
gated by the Assistant Secretary. 

DOE means the Department of En-
ergy. 

Energy audit means a determination 
of the energy consumption characteris-
tics of a building which: 

(1) Identifies the type, size, and rate 
of energy consumption of such building 
and the major energy-using systems of 
such building; 

(2) Determines appropriate energy 
conservation maintenance and oper-
ating procedures; 

(3) Indicates the need, if any, for the 
acquisition and installation of energy 
conservation measures; and 

(4) If paid for with financial assist-
ance under this part, complies with 10 
CFR 450.43. 

Energy conservation maintenance and 
operating procedures means modifica-
tions in the maintenance and oper-
ations of a building and any installa-
tion therein which are designed to re-
duce the energy consumption in such 
building and which require no signifi-
cant expenditure of funds, including, 
but not limited to: 

(1) Effective operation and mainte-
nance of ventilation systems and con-
trol of infiltration conditions, includ-
ing: 

(i) Repair of caulking or weather-
stripping around windows and doors; 

(ii) Reduction of outside air intake, 
shutting down ventilation systems in 
unoccupied areas, and shutting down 
ventilation systems when the building 
is not occupied; and 

(iii) Assuring central or unitary ven-
tilation controls, or both, are oper-
ating properly; 

(2) Changes in the operation and 
maintenance of heating or cooling sys-
tems through: 

(i) Lowering or raising indoor tem-
peratures; 

(ii) Locking thermostats; 
(iii) Adjusting supply or heat transfer 

medium temperatures; and 
(iv) Reducing or eliminating heating 

or cooling at night or at times when a 
building or complex is unoccupied; 

(3) Changes in the operation and 
maintenance of lighting systems 
through: 

(i) Reducing illumination levels; 
(ii) Maximizing use of daylight; 
(iii) Using higher efficiency lamps; 

and 
(iv) Reducing or eliminating evening 

cleaning of buildings; 
(4) Changes in the operation and 

maintenance of water systems through: 
(i) Repairing leaks; 
(ii) Reducing the quantity of water 

used, e.g., using flow restrictors; 
(iii) Lowering settings for hot water 

temperatures; and 
(iv) Raising settings for chilled water 

temperatures; 
(5) Changes in the maintenance and 

operating procedures of the building’s 
mechanical systems through: 

(i) Cleaning equipment; 
(ii) Adjusting air/fuel ratio; 
(iii) Monitoring combustion; 
(iv) Adjusting fan, motor, or belt 

drive systems; 
(v) Maintaining steam traps; and 
(vi) Repairing distribution pipe insu-

lation; and 
(6) Such other actions relating to op-

erations and maintenance procedures 
as the State may determine useful or 
necessary. In general, energy conserva-
tion maintenance and operating proce-
dures involve cleaning, repairing or ad-
justing existing equipment rather than 
acquiring new equipment. 

Energy conservation measure means an 
installation or modification of an in-
stallation in a building which is pri-
marily intended to maintain (in the 
case of load management systems) or 
reduce energy consumption and reduce 
energy costs, or allow the use of an al-
ternative energy source, including, but 
not limited to: 

(1) Insulation of the building struc-
ture and systems within the building; 

(2) Storm windows and doors, multi-
glazed windows and doors, heat-absorb-
ing or heat-reflective glazed and coated 
windows and door systems, additional 
glazing, reductions in glass area, and 
other window and door systems modi-
fications; 

(3) Automatic energy control systems 
which would reduce energy consump-
tion; 
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(4) Load management systems which 
would shift demand for energy from 
peak hours to hours of low demand and 
lower cost; 

(5) Equipment required to operate 
variable steam, hydraulic, and ven-
tilating systems adjusted by automatic 
energy control systems; 

(6) Active or passive solar space heat-
ing or cooling systems, solar electric 
generating systems, or any combina-
tion thereof; 

(7) Active or passive solar water 
heating systems; 

(8) Furnace or utility plant and dis-
tribution system modifications includ-
ing: 

(i) Replacement burners, furnaces, 
boilers, or any combination thereof 
which substantially increase the en-
ergy efficiency of the heating system; 

(ii) Devices for modifying flue open-
ings which will increase the energy ef-
ficiency of the heating system; 

(iii) Electrical or mechanical furnace 
ignition systems which replace stand-
ing gas pilot lights; and 

(iv) Utility plant system conversion 
measures including conversion of exist-
ing oil- and gas-fired boiler installa-
tions to alternative energy sources; 

(9) Addition of caulking and weather-
stripping; 

(10) Replacement or modification of 
lighting fixtures (including exterior 
light fixtures which are physically at-
tached to, or connected to, the build-
ing) to increase the energy efficiency 
of the lighting system without increas-
ing the overall illumination of a facil-
ity, unless such increase in illumina-
tion is necessary to conform to any ap-
plicable State or local building code or, 
if no such code applies, the increase is 
considered appropriate by DOE; 

(11) Energy recovery systems; 
(12) Cogeneration systems which 

produce steam or forms of energy such 
as heat as well as electricity for use 
primarily within a building or a com-
plex of buildings owned by an eligible 
institution and which meet such fuel 
efficiency requirements as DOE may by 
rule prescribe; 

(13) Such other measures as DOE 
identifies by rule for purposes of this 
part as set forth in subpart D of 10 CFR 
part 450; and 

(14) Such other measures as a grant 
applicant shows will save a substantial 
amount of energy and as are identified 
in an energy audit or energy use eval-
uation in accordance with § 455.20(k) or 
a technical assistance report in accord-
ance with § 455.62. 

Energy use evaluation means a deter-
mination of: 

(1) Whether the building is a school 
facility, hospital facility, or a building 
owned and primarily occupied and used 
throughout the year by a unit of local 
government or by a public care institu-
tion. 

(2) The name and address of the 
owner of record, indicating whether 
owned by a public institution, private 
nonprofit institution, or an Indian 
tribe; 

(3) The building’s potential suit-
ability for renewable resource applica-
tions; 

(4) Major changes in functional use or 
mode of operation planned in the next 
15 years, such as demolition, disposal, 
rehabilitation, or conversion from of-
fice to warehouse; 

(5) Appropriate energy conservation 
maintenance and operating procedures 
which have been implemented for the 
building; 

(6) The need, if any, for the acquisi-
tion and installation of energy con-
servation measures including an as-
sessment of the estimated costs and en-
ergy and cost savings likely to result 
from the purchase and installation of 
one or more energy conservation meas-
ures and an evaluation of the need and 
potential for retrofit based on consider-
ation of one or more of the following: 

(i) An energy use index or indices, for 
example, Btu’s per gross square foot 
per year; 

(ii) An energy cost index or indices, 
for example, annual energy costs per 
gross square foot; or 

(iii) The physical characteristics of 
the building envelope and major en-
ergy-using systems; and 

(7) Such other information as the 
State has determined useful or nec-
essary, in accordance with § 455.20(k). 

Fuel means any commercial source of 
energy used within the building or 
complex being surveyed such as nat-
ural gas, fuel oil, electricity, or coal. 
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Governor means the chief executive 
officer of a State including the Mayor 
of the District of Columbia or a person 
duly designated in writing by the Gov-
ernor to act on her or his behalf. 

Grant program cycle means the period 
of time specified by DOE which relates 
to the fiscal year or years for which 
monies are appropriated for grants 
under this part, during which one com-
plete cycle of DOE grant activity oc-
curs including fund allocations to the 
States; applications receipt, review, 
approval, or disapproval; and award of 
grants by DOE but which does not in-
clude the grantee’s performance period. 

Grantee means the entity or organiza-
tion named in the Notice of Financial 
Assistance Award as the recipient of 
the grant. 

Gross square feet means the sum of all 
heated or cooled floor areas enclosed in 
a building, calculated from the outside 
dimensions or from the centerline of 
common walls. 

Heating or cooling system means any 
mechanical system for heating, cool-
ing, or ventilating areas of a building 
including a system of through-the-wall 
air conditioning units. 

Heating degree days means the annual 
sum of the number of Fahrenheit de-
grees for each day’s mean temperature 
below 65° for a given locality. 

Hospital means a public or nonprofit 
institution which is a general hospital, 
tuberculosis hospital, or any other 
type of hospital other than a hospital 
furnishing primarily domiciliary care 
and which is duly authorized to provide 
hospital services under the laws of the 
State in which it is situated. 

Hospital facilities means buildings 
housing a hospital and related facili-
ties including laboratories, laundries, 
outpatient departments, nurses’ resi-
dence and training facilities, and cen-
tral service facilities operated in con-
nection with a hospital; it also includes 
buildings containing education or 
training facilities for health profession 
personnel operated as an integral part 
of a hospital. 

Indian tribe means any tribe, band, 
nation, or other organized group or 
community of Indians including any 
Alaska native village or regional or 
village corporation, as defined in or es-
tablished pursuant to, the Alaska Na-

tive Claims Settlement Act, Public 
Law 92–203; 85 Stat. 688, which (a) is 
recognized as eligible for the special 
programs and services provided by the 
United States to Indians because of 
their status as Indians; or (b) is located 
on, or in proximity to, a Federal or 
State reservation or rancheria. 

Load management system means a de-
vice or devices which are designed to 
shift energy use to hours of low de-
mand in order to reduce energy costs 
and which do not cause more energy to 
be used than was used before their in-
stallation. 

Local educational agency means a pub-
lic board of education or other public 
authority or a nonprofit institution le-
gally constituted within, or otherwise 
recognized by, a State either for ad-
ministrative control or direction of, or 
to perform administrative services for, 
a group of schools within a State. 

Maintenance means activities under-
taken in a building to assure that 
equipment and energy-using systems 
operate effectively and efficiently. 

Marketing means a program or activ-
ity managed or performed by the State 
including but not limited to: 

(1) Obtaining non-Federal funds to fi-
nance energy conservation measures 
consistent with this part; 

(2) Making site visits to school and 
hospital officials to review program op-
portunities; 

(3) Giving presentations to groups 
such as school or hospital board offi-
cials and personnel; and 

(4) Preparing and disseminating arti-
cles in publications directed to school 
and hospital personnel. 

Native American means a person who 
is a member of an Indian tribe. 

Non-Federal funds means financing 
sources obtained or arranged for by a 
State as a result of the State pro-
gram(s) pursuant to § 455.20(j), to be 
used to pay for energy conservation 
measures for institutions eligible under 
this part, and includes petroleum viola-
tion escrow funds except for those 
funds required to be treated as if they 
were Federal funds by statute, court 
order, or settlement agreement. 

Operating means the operation of 
equipment and energy-using systems in 



538 

10 CFR Ch. II (1–1–25 Edition) § 455.2 

a building to achieve or maintain spec-
ified levels of environmental condi-
tions of service. 

Owned or owns means property inter-
est including without limitation a 
leasehold interest which is or shall be-
come a fee simple title in a building or 
complex. 

Preliminary energy audit means a de-
termination of the energy consumption 
characteristics of a building including 
the size, type, rate of energy consump-
tion, and major energy-using systems 
of such building which if paid for with 
financial assistance under this part, 
complies with 10 CFR 450.42. 

Primarily occupied means that in ex-
cess of 50 percent of a building’s square 
footage or time of occupancy is occu-
pied by a public care institution or an 
office or agency of a unit of local gov-
ernment. 

Program assistance means a program 
or activity managed or performed by 
the State and designed to provide sup-
port to eligible institutions to help en-
sure the effectiveness of energy con-
servation programs carried out con-
sistent with this part including such 
relevant activities as: 

(1) Evaluating the services and re-
ports of consulting engineers; 

(2) Training school or hospital per-
sonnel to perform energy accounting 
and to identify and implement energy 
conservation maintenance and oper-
ating procedures; 

(3) Monitoring the implementation 
and operation of energy conservation 
measures; and 

(4) Aiding in the procurement of en-
ergy-efficient equipment. 

Public care institution means a public 
or nonprofit institution which owns: 

(1) A facility for long-term care, re-
habilitation facility, or public health 
center, as described in section 1624 of 
the Public Health Service Act (42 
U.S.C. 300s–3; 88 Stat. 2270); or 

(2) A residential child care center 
which is an institution, other than a 
foster home, operated by a public or 
nonprofit institution. It is primarily 
intended to provide full-time residen-
tial care, with an average length of 
stay of at least 30 days, for at least 10 
minor persons who are in the care of 
such institution as a result of a finding 
of abandonment or neglect or of being 

persons in need of treatment or super-
vision. 

Public or nonprofit institution means 
an institution owned and operated by: 

(1) A State, a political subdivision of 
a State, or an agency or instrumen-
tality of either; or 

(2) A school or hospital which is, or 
would be in the case of such entities 
situated in American Samoa, Guam, 
the Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mar-
iana Islands, and the U.S. Virgin Is-
lands, exempt from income tax under 
section 501(c)(3) of the Internal Rev-
enue Code of 1954; or 

(3) A unit of local government or pub-
lic care institution which is, or would 
be in the case of such entities situated 
in American Samoa, Guam, the Com-
monwealth of Puerto Rico, the Com-
monwealth of the Northern Mariana Is-
lands, and the U.S. Virgin Islands, ex-
empt from income tax under section 
501(c)(3) or 501(c)(4) of the Internal Rev-
enue Code of 1954. 

Renewable resource energy conservation 
measure means an energy conservation 
measure which produces at least 50 per-
cent of its Btu’s from a non-depletable 
energy source. 

School means a public or nonprofit in-
stitution which: 

(1) Provides, and is legally authorized 
to provide, elementary education or 
secondary education, or both, on a day 
or residential basis; 

(2) Provides, and is legally authorized 
to provide, a program of education be-
yond secondary education, on a day or 
residential basis and: 

(i) Admits as students only persons 
having a certificate of graduation from 
a school providing secondary edu-
cation, or the recognized equivalent of 
such certificate; 

(ii) Is accredited by a nationally rec-
ognized accrediting agency or associa-
tion; and 

(iii) Provides an educational program 
for which it awards a bachelor’s degree 
or higher degree or provides not less 
than a 2-year program which is accept-
able for full credit toward such a de-
gree at any institution which meets 
the preceding requirements and which 
provides such a program; 
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(3) Provides not less than a 1-year 
program of training to prepare stu-
dents for gainful employment in a rec-
ognized occupation and which meets 
the provisions cited in paragraph (2), 
and subparagraphs (2)(i), and (2)(ii) of 
this definition; or 

(4) Is a local educational agency. 
School facilities means buildings hous-

ing classrooms, laboratories, dor-
mitories, administrative facilities, ath-
letic facilities, or related facilities op-
erated in connection with a school. 

Secretary means the Secretary of the 
Department of Energy or his/her des-
ignee. 

State means, in addition to the sev-
eral States of the Union, the District of 
Columbia, the Commonwealth of Puer-
to Rico, Guam, American Samoa, the 
Commonwealth of the Northern Mar-
iana Islands, and the U.S. Virgin Is-
lands. 

State energy agency means the State 
agency responsible for developing 
State energy conservation plans pursu-
ant to section 362 of the Energy Policy 
and Conservation Act (42 U.S.C. 6322) 
or, if no such agency exists, a State 
agency designated by the Governor of 
such State to prepare and submit the 
State Plan required under section 394 
of the Energy Policy and Conservation 
Act. 

State hospital facilities agency means 
an existing agency which is broadly 
representative of the public hospitals 
and the nonprofit hospitals or, if no 
such agency exists, an agency des-
ignated by the Governor of such State 
which conforms to the requirements of 
this definition. 

State school facilities agency means an 
existing agency which is broadly rep-
resentative of public institutions of 
higher education, nonprofit institu-
tions of higher education, public ele-
mentary and secondary schools, non-
profit elementary and secondary 
schools, public vocational education 
institutions, nonprofit vocational edu-
cation institutions, and the interests of 
handicapped persons in a State or, if no 
such agency exists, an agency which is 
designated by the Governor of such 
State which conforms to the require-
ments of this definition. 

Support office director means the Di-
rector of the DOE field support office 

with the responsibility for grant ad-
ministration or any official to whom 
that function may be redelegated. 

Technical assistance means: (1) The 
conduct of specialized studies to iden-
tify and specify energy savings or en-
ergy cost savings that are likely to be 
realized as a result of the modification 
of maintenance and operating proce-
dures in a building, the acquisition and 
installation of one or more specified 
energy conservation measures in a 
building, or both; and 

(2) The planning or administration of 
such specialized studies. For schools 
and hospitals which are eligible to re-
ceive grants to carry out energy con-
servation measures, the term also 
means the planning or administration 
of specific remodeling, renovation, re-
pair, replacement, or insulation 
projects related to the installation of 
energy conservation or renewable re-
source measures in a building. 

Technical assistance program update 
means a brief revision to an existing 
technical assistance program report 
designed to provide current informa-
tion such as that relating to energy 
use, equipment costs, and other data 
needed to substantiate an application 
for an energy conservation measure 
grant. Such an update shall be limited 
to the particular measures included in 
the related grant application together 
with any relevant data regarding inter-
actions or relationships to previously 
installed energy conservation meas-
ures. 

Unit of local government means the 
government of a county, municipality, 
parish, borough, or township which is a 
unit of general purpose government 
below the State (determined on the 
basis of the same principles as are used 
by the Bureau of the Census for general 
statistical purposes) and the District of 
Columbia. Such term also means the 
recognized governing body of an Indian 
tribe which governing body performs 
substantial governmental functions 
and includes libraries which serve all 
residents of a political subdivision 
below the State level (such as a com-
munity, district, or region) free of 
charge and which derive at least 40 per-
cent of their operating funds from tax 
revenues of a taxing authority below 
the State level. 
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§ 455.3 Administration of grants. 
Grants provided under this part shall 

comply with applicable law, regula-
tion, or procedure including, without 
limitation, the requirements of: 

(a) The DOE Financial Assistance 
Rules (10 CFR part 600 as amended) ex-
cept as otherwise provided in this rule; 

(b) Executive Order 12372 entitled 
‘‘Intergovernmental Review of Federal 
Programs’’ (48 FR 3130, January 24, 
1983; 3 CFR, 1982 Comp., p. 197) and the 
DOE regulation implementing this Ex-
ecutive Order entitled ‘‘Intergovern-
mental Review of Department of En-
ergy Programs and Activities’’ (10 CFR 
part 1005); 

(c) Office of Management and Budget 
Circular A–97 entitled ‘‘Rules and Reg-
ulations Permitting Federal Agencies 
to Provide Specified or Technical Serv-
ices to State and Local Units of Gov-
ernment under title III of the Inter- 
Governmental Coordination Act of 
1968’’ available from the Office of Man-
agement and Budget, Office of Publica-
tion Services, 725 17th Street, NW., 
Washington, DC 20503; 

(d) DOE regulation entitled ‘‘Non-
discrimination in Federally Assisted 
Programs’’ (10 CFR part 1040) which 
implements the following public laws: 
Title VI of the Civil Rights Act of 1964; 
section 16 of the Federal Energy Ad-
ministration Act of 1974; section 401 of 
the Energy Reorganization Act of 1974; 
title IX of the Education Amendments 
of 1972; The Age Discrimination Act of 
1975; and section 504 of the Rehabilita-
tion Act of 1973; and 

(e) Such other procedures applicable 
to this part as DOE may from time to 
time prescribe for the administration 
of financial assistance. 

§ 455.4 Recordkeeping. 
Each State or other entity within a 

State receiving financial assistance 
under this part shall make and retain 
records required and specified by the 
DOE Financial Assistance Rules, 10 
CFR part 600, and this part. 

§ 455.5 Suspension and termination of 
grants. 

Suspension and termination proce-
dures shall be as set forth in the DOE 
Financial Assistance Rules, 10 CFR 
part 600. 

Subpart B—State Plan 
Development and Approval 

§ 455.20 Contents of State Plan. 

Each State shall develop and submit 
to DOE a State Plan for technical as-
sistance programs and energy con-
servation measures, including renew-
able resource measures and, to the ex-
tent appropriate, program assistance, 
and/or marketing. The State Plan shall 
include: 

(a) A statement setting forth the pro-
cedures by which the views of eligible 
institutions or coordinating agencies 
representing such institutions, or both, 
were solicited and considered during 
development of the State Plan and any 
amendment to a State Plan; 

(b) The procedures the State will fol-
low to notify eligible institutions and 
coordinating agencies of the content of 
the approved State Plan or any ap-
proved amendment to a State Plan; 

(c) The procedures the State will fol-
low to notify eligible institutions and 
coordinating agencies of the avail-
ability (each funding cycle) of funding 
under this program and related funding 
available from non-Federal sources to 
fund technical assistance programs and 
energy conservation measures con-
sistent with this part; 

(d) The procedures for submittal of 
grant applications to the State; 

(e) The procedures to be used by the 
State for evaluating and ranking tech-
nical assistance and energy conserva-
tion measure grant applications pursu-
ant to § 455.130 and § 455.131, including 
the weights assigned to each criterion 
set forth in §§ 455.131 (c)(1), (c)(2), (c)(3), 
(c)(4) and (c)(5). In addition, the State 
shall determine the order of priority 
given to fuel types that include oil, 
natural gas, and electricity, under 
§ 455.131(c)(2); 

(f) The procedures that the State will 
follow to insure that funds will be allo-
cated equitably among eligible appli-
cants within the State including proce-
dures to insure that funds will not be 
allocated on the basis of size or type of 
institution, but rather on the basis of 
relative need, taking into account such 
factors as cost, energy consumption, 
and energy savings, in accordance with 
§ 455.131; 
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(g) The procedures that the States 
will follow for identifying schools and 
hospitals experiencing severe hardship 
and for apportioning the funds that are 
available for schools and hospitals in a 
case of severe hardship. Such policies 
and procedures shall be in accordance 
with § 455.132; 

(h) A statement setting forth the ex-
tent to which, and by which methods, 
the State will encourage utilization of 
solar space heating, cooling and elec-
tric systems, and solar water heating 
systems; 

(i) The procedures to assure that all 
financial assistance under this part 
will be expended in compliance with 
the requirements of the State Plan, in 
compliance with the requirements of 
this part, and in coordination with 
other State and Federal energy con-
servation programs; 

(j) If a State is eligible and elects to 
use up to 100 percent of the funds pro-
vided by DOE under this part for any 
fiscal year for program and technical 
assistance and/or up to 50 percent of 
such funds for marketing: 

(1) A description of each activity the 
State proposes, including the proce-
dures for program operation, moni-
toring, and evaluation; 

(2) The level of funding to be used for 
each program and the source of those 
funds; 

(3) The amount of the State’s allo-
cated funds that the State proposes to 
use for each; 

(4) A description of the non-Federal 
financing mechanisms to be used to 
fund energy conservation measures in 
the State during the fiscal year; 

(5) A description of the evaluation/se-
lection criteria to be used by the State 
in determining which institutions re-
ceive funding for energy conservation 
measures; 

(6) The procedures for assuring that 
all segments of the State’s eligible in-
stitutions, including religiously affili-
ated institutions receive an equitable 
share of the assistance provided both 
for program and technical assistance, 
marketing, and energy conservation 
measures; 

(7) A description of how the State 
will track: the amount of total avail-
able funds by source; the amount of 
funds obligated against those funds; 

and any limits on types of institutions 
eligible for particular funding sources; 
and 

(8) The procedures for assisting insti-
tutions which initially receive pro-
gram, technical, or marketing assist-
ance (as part of the State’s special pro-
gram(s)) in later participating in the 
State’s program(s) to provide energy 
conservation measure funding; 

(k) The requirements for an energy 
audit or an energy use evaluation, and 
the requirements for qualifications for 
auditors or persons who will conduct 
energy use evaluations in the State; 

(l) With regard to energy conserva-
tion maintenance and operating proce-
dures: 

(1) The procedures to insure imple-
mentation of energy conservation 
maintenance and operating procedures 
in those buildings for which financial 
assistance is requested under this part; 

(2) A provision that all maintenance 
and operating procedure changes rec-
ommended in an energy audit pursuant 
to § 455.20(k), or in a technical assist-
ance report under § 455.62, or a com-
bination of these are implemented as 
provided under this part; or 

(3) An assurance that the mainte-
nance and operating procedures will be 
implemented in the future, or a reason-
able justification for not implementing 
such procedures, as appropriate; 

(m) The procedures to assure that fi-
nancial assistance under this part will 
be used to supplement, and not to sup-
plant, State, local or other funds, in-
cluding at least: 

(1) The screening of applicants for 
eligibility for available State funds; 

(2) The identification of applicants 
which are seeking or have obtained pri-
vate sector funds; and, 

(3) Limiting or excluding (at the op-
tion of the State) the availability of fi-
nancial assistance under this part for 
funding particular measures for which 
funding is being provided by other 
sources in the State (such as utility re-
bates) together with any requirements 
for potential applicants to first seek 
other sources of funding and document 
the results of that attempt before seek-
ing financial assistance under this part 
and a description of the State’s plan to 
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assist potential applicants in identi-
fying and obtaining other sources of 
funding; 

(n) The procedures for determining 
that technical assistance programs per-
formed without the use of Federal 
funds and used as the basis for energy 
conservation measure grant applica-
tions have been performed in compli-
ance with the requirements of § 455.62, 
for the purposes of satisfying the eligi-
bility requirements contained in 
§ 455.71(a)(3); 

(o) The State’s policy regarding rea-
sonable selection of energy conserva-
tion measures for study in a technical 
assistance program including any re-
strictions based on category of building 
or on groups of structures where meas-
ures may, or may not, be appropriate 
for all the structures and any addi-
tional State requirements for the con-
duct of such a program; 

(p) The procedures for State manage-
ment, monitoring, and evaluation of 
technical assistance programs and en-
ergy conservation measures receiving 
financial assistance under this part. 
This includes any State requirements 
for hospital certifications from a State 
agency with descriptions of the review 
procedures and coordination process 
applicable in such cases. If there is no 
school facilities agency in the State, or 
if the existing agency does not certify 
all types of schools, it also includes 
any State requirements for an alter-
native review and certification process 
for schools; 

(q) The circumstances under which 
the State requires an updated technical 
assistance program report to accom-
pany an application for an energy con-
servation measure grant and the scope 
and contents of such an update; 

(r) A description of the State’s poli-
cies for establishing and insuring com-
pliance with qualifications for tech-
nical assistance analysts. Such policies 
shall require that technical assistance 
analysts be free from financial inter-
ests which may conflict with the prop-
er performance of their duties and have 
experience in energy conservation and: 

(1) Be a registered professional engi-
neer licensed under the regulatory au-
thority of the State; 

(2) Be an architect-engineer team, 
the principal members of which are li-

censed under the regulatory authority 
of the State; or 

(3) Be otherwise qualified in accord-
ance with such criteria as the State 
may prescribe in its State Plan to in-
sure that individuals conducting tech-
nical assistance programs possess the 
appropriate training and experience in 
building energy systems; 

(s) The circumstances under which 
the State will or will not consider ac-
cepting applications for technical as-
sistance programs or energy conserva-
tion measures which were included in 
earlier approved grant awards but 
which were not implemented and for 
which no funds were expended after the 
original grant award; 

(t) A statement setting forth: 
(1) An estimate of energy savings 

which may result from the modifica-
tion of maintenance and operating pro-
cedures and installation of energy con-
servation measures; 

(2) A recommendation as to the types 
of energy conservation measures con-
sidered appropriate within the State; 
and 

(3) An estimate of the costs of car-
rying out technical assistance and en-
ergy conservation measure programs; 

(u) For purposes of the technical as-
sistance program pursuant to § 455.62: 

(1) A statement setting forth uniform 
conversion factors to be used by all 
grant applicants in the technical as-
sistance analysis for conversion of 
fuels to Btu equivalents. For the con-
version of kilowatt hours to Btus, the 
State may use 3,413, representing con-
sumption at the consumer’s end, or 
11,600, representing consumption at the 
producer’s end, or may assign 3,413 to 
some types of energy conservation 
measures and 11,600 to other types of 
measures in which case the State shall 
specify the conversion factor to be used 
for each type of measure, providing a 
rationale and citing the sources used in 
making this decision, and the State 
shall always apply the specified factor 
consistently to all ECMs of a par-
ticular type; 

(2) A statement setting forth the 
cost-effectiveness testing approach to 
be used to evaluate energy conserva-
tion measures pursuant to § 455.63. 
States may select either the simple 
payback approach or the life-cycle 



543 

Department of Energy § 455.30 

costing approach. Only one approach 
may be used for all technical assist-
ance programs in the State. If the 
State elects to use the life-cycle cost-
ing approach, it must specify, con-
sistent with § 455.64(g), whether it will 
use DOE-provided or its own energy 
cost escalation rate or annual discount 
rate, together with any other proce-
dures required to be used (in addition 
to those specified in § 455.64); and 

(3) A statement setting forth that 50 
percent (or a higher percent) of total 
cost savings (used in calculating cost 
effectiveness pursuant to § 455.63(a)(1) 
for simple payback, or § 455.64(c) for 
life-cycle costing) must be from the 
cost of the energy to be saved. 

(v) For any coordinating agency, a 
description of how it will operate in-
cluding but not limited to: 

(1) Name and address; 
(2) Type of institutions covered; 
(3) Application processing proce-

dures; 
(4) Whether TA applications, ECM ap-

plications, or both are covered; 
(5) Intended schedule for soliciting 

and processing applications; 
(6) Any special provisions for reli-

giously affiliated institutions; 
(7) Nature of subagreement to be used 

with institutions; 
(8) Whether TA or ECM contractors 

selected by the coordinating agency 
will be offered incident to, or as a con-
dition in, subagreements; and 

(9) Other significant policies and pro-
cedures; 

(w) If a State elects to allow credit 
toward the cost share for an energy 
conservation measure for the costs of 
technical assistance programs, tech-
nical assistance program updates, or 
energy conservation measures pre-
viously incurred and wholly paid for 
with non-Federal funds, the policies re-
garding such credit, including any time 
limits for the age of the earlier-funded 
work being proposed for credit; and 

(x) The limit to the Federal share to 
be provided to applicants in the State 
if a State elects to provide less than a 
50 percent Federal share to its appli-
cants that do not qualify for severe 
hardship. 

§ 455.21 Submission and approval of 
State Plans and State Plan amend-
ments. 

(a) Proposed State Plans or Plan 
amendments necessitated by a change 
in regulations shall be submitted to 
DOE within 90 days of the effective 
date of this subpart or any amended 
regulations. Upon request by a State, 
and for good cause shown, DOE may 
grant an extension of time. 

(b) The Support Office Director shall, 
within 60 days of receipt of a proposed 
State Plan, review each plan and, if it 
is reasonable and found to conform to 
the requirements of this part, approve 
the State Plan. If the Support Office 
Director does not disapprove a State 
Plan within the 60-day period, the 
State Plan will be deemed to have been 
approved. 

(c) If the Support Office Director de-
termines that a proposed State Plan 
fails to comply with the requirements 
of this part or is not reasonable, DOE 
shall return the plan to the State with 
a statement setting forth the reasons 
for disapproval. 

(d) Except for State Plan amend-
ments covered by paragraph (a) of this 
section, if a State wishes to deviate 
from its approved State Plan, the State 
must submit and obtain DOE approval 
of the State Plan amendment. 

(e) The Support Office Director shall, 
within 60 days or less of receipt of a 
proposed State Plan amendment review 
each amendment and, if it is found to 
conform to the requirements of this 
part, approve the amendment. If the 
Support Office Director determines 
that a proposed State Plan amendment 
fails to comply with the requirements 
of this part, or is not reasonable, DOE 
shall return the amendment to the 
State with a statement setting forth 
the reasons for disapproval. 

Subpart C—Allocation of 
Appropriations Among the States 

§ 455.30 Allocation of funds. 
(a) DOE will allocate available funds 

among the States for two purposes: to 
award grants to schools, hospitals, 
units of local government, and public 
care institutions and coordinating 
agencies representing them to imple-
ment technical assistance and energy 
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conservation measures grant programs 
and to award grants to eligible States 
for administrative expenses, technical 
assistance programs, program assist-
ance, and marketing expenses in ac-
cordance with this part. 

(b) DOE shall notify each Governor of 
the total amount allocated for grants 
within the State for any grant program 
cycle: 

(1) For schools and hospitals, the al-
location amount shall be for technical 
assistance programs, subject to any 
limitation placed on technical assist-
ance, and energy conservation meas-
ures; 

(2) For States that are eligible pursu-
ant to § 455.91, up to 100 percent of the 
funds allocated to the State by DOE 
may be used for technical assistance 
programs and/or for program assistance 
and up to 50 percent of the funds allo-
cated to the State by DOE may be used 
for marketing as defined in § 455.2; 

(3) For States eligible under § 455.81, a 
portion of the allocation may be used 
for a grant to the State for administra-
tive expenses as described in § 455.120; 

(4) For unit of local government and 
public care institutions, the allocation 
amount shall be solely for technical as-
sistance programs; and 

(5) For coordinating agencies, the al-
location amount shall be for either 
technical assistance programs subject 
to any limitation placed on technical 
assistance, or energy conservation 
measures, or both depending on how 
the coordinating agency elects to oper-
ate. 

(c) DOE shall notify each Governor of 
the period for which funds allocated for 
a grant program cycle will be made 
available for grants within the State. 

(d) Each State shall make available 
up to 10 percent of its allocation for 
schools and hospitals in each grant 
program cycle to provide financial as-
sistance, not to exceed a 90 percent 
Federal share, for technical assistance 
programs and energy conservation 
measures for schools and hospitals de-
termined to be in a class of severe 
hardship. Such determinations shall be 
made in accordance with § 455.132. 

§ 455.31 Allocation formulas. 
(a) Financial assistance for con-

ducting technical assistance programs 

for units of local government and pub-
lic care institutions shall be allocated 
among the States by multiplying the 
sum available by the allocation factor 
set forth in paragraph (c) of this sec-
tion. 

(b) Financial assistance for con-
ducting technical assistance programs 
and acquiring and installing energy 
conservation measures, including re-
newable resource measures, for schools 
and hospitals, shall be allocated among 
the States by multiplying the sum 
available by the allocation factor set 
forth in paragraph (c) of this section. 

(c) The allocation factor (K) shall be 
determined by the formula: 

K
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where, as determined by DOE: 
(1) Sfc is the projected average retail 

cost per million Btu’s of energy con-
sumed within the region in which the 
State is located as contained in current 
regional energy cost projections ob-
tained from DOE. 

(2) Nfc is the summation of the Sfc 
numerators for all States; 

(3) N is the total number of eligible 
States; 

(4) SP is the population of the State; 
(5) SC is the sum of the State’s heat-

ing and cooling degree days; and 
(6) NPC is the summation of the 

(SP)(SC) numerators for all States. 
(d) Except for the District of Colum-

bia, Puerto Rico, Guam, American 
Samoa, the Commonwealth of the 
Northern Mariana Islands, and the U.S. 
Virgin Islands, no allocation available 
to any State may be less than 0.5 per-
cent of all amounts allocated in any 
grant program cycle. No State will be 
allocated more than 10 percent of the 
funds allocated in any grant program 
cycle. 

§ 455.32 Reallocation of funds. 

(a) If a State Plan has not been ap-
proved and implemented by a State by 
the close of the period for which allo-
cated funds are available as set forth in 
the notice issued by DOE pursuant to 
§ 455.30(c), funds allocated to that State 
for technical assistance and energy 
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conservation measures will be reallo-
cated among all States for the next 
grant program cycle, if available. 

(b) Funds which have been allocated 
to States in a grant program cycle but 
which have not been obligated to eligi-
ble State, school, or hospital grant ap-
plicants by the end of that cycle shall 
be reallocated by DOE among all 
States in the next grant program cycle. 

(c) Funds which become available due 
to deobligations resulting from funds 
returned by grantees due to cost 
underruns or scope-of-work reductions 
on completed projects shall be reallo-
cated by DOE among all States in the 
next grant program cycle. 

(d) Funds which become available be-
cause of declined grants to schools and 
hospitals within a State may be reobli-
gated to other eligible applicants in 
the State until the December 31 fol-
lowing the close of the cycle for which 
the funds were allocated to the State. 
Such funds which have not been reobli-
gated by that deadline shall be reallo-
cated by DOE among all States in the 
next grant program cycle. 

(e) Funds which become available be-
cause of declined or deobligated finan-
cial assistance provided through co-
ordinating agencies to schools and hos-
pitals within a State may be reobli-
gated to other eligible applicants in 
the State until the December 31 fol-
lowing the close of the cycle for which 
the funds were allocated to the coordi-
nating agency. Such funds which have 
not been reobligated by that deadline 
shall be reallocated by DOE among all 
States in the next grant program cycle. 

(f) Funds granted to States for tech-
nical assistance, program assistance, 
and marketing pursuant to § 455.144 are 
subject to reallocation by DOE among 
all the States in the next program 
cycle if such funds are not committed 
by the State to their intended purposes 
by means of grants, contracts, or other 
legally binding obligations, or redi-
rected to schools and hospitals grant 
applications pursuant to § 455.144(d), by 
the December 31 following the close of 
the cycle for which the funds were allo-
cated to the State. 

Subpart D—Preliminary Energy 
Audit and Energy Audit Grants 
[Reserved] 

Subpart E—Technical Assistance 
Programs for Schools, Hos-
pitals, Units of Local Govern-
ment, and Public Care Institu-
tions 

§ 455.60 Purpose. 
This subpart specifies what con-

stitutes a technical assistance program 
eligible for financial assistance under 
this part and sets forth the eligibility 
criteria for schools, hospitals, units of 
local government, and public care in-
stitutions to receive grants for tech-
nical assistance to be performed in 
buildings owned by such institutions. 

§ 455.61 Eligibility. 
To be eligible to receive financial as-

sistance for a technical assistance pro-
gram, an applicant must: 

(a) Be a school, hospital, unit of local 
government, public care institution, or 
coordinating agency representing them 
except that financial assistance for 
units of local government and public 
care institutions will be provided only 
for buildings which are owned and pri-
marily occupied by offices or agencies 
of a unit of local government or public 
care institution and which are not in-
tended for seasonal use and not utilized 
primarily as a school or hospital eligi-
ble for assistance under this program; 

(b) Be located in a State which has 
an approved State Plan as described in 
subpart B of this part; 

(c) Have conducted an energy audit 
or an energy use evaluation required 
pursuant to § 455.20(k) and adequate to 
estimate energy conservation potential 
for the building for which financial as-
sistance is to be requested, subsequent 
to the most recent construction, recon-
figuration, or utilization change which 
significantly modified energy use with-
in the building; 

(d) If an energy audit has been per-
formed, give assurance that it has im-
plemented all energy conservation 
maintenance and operating procedures 
required pursuant to § 455.20(k) or pro-
vide a written justification for not im-
plementing them pursuant to 
§ 455.20(l)(3); and 

(e) Submit an application in accord-
ance with the provisions of this part 
and the approved State Plan. 
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§ 455.62 Contents of a technical assist-
ance program. 

(a) The purpose of a technical assist-
ance program is to provide a report 
based on an on-site analysis of the 
building which meets the requirements 
of this section and the State’s proce-
dures for implementing this section. 

(b) A technical assistance program 
shall be designed to identify and docu-
ment energy conservation maintenance 
and operating procedure changes and 
energy conservation measures in suffi-
cient detail to support possible applica-
tion for an energy conservation meas-
ure grant and to provide reviewers and 
decision makers handling such applica-
tions sufficient information upon 
which to base a judgment as to their 
reasonableness and a decision whether 
to pursue any or all of the rec-
ommended improvements. 

(c) A technical assistance program 
shall be conducted by a technical as-
sistance analyst who has the qualifica-
tions established in the State Plan in 
accordance with § 455.20(r). 

(d) At the conclusion of a technical 
assistance program, the technical as-
sistance analyst shall prepare a report 
which shall include: 

(1) A description of building charac-
teristics and energy data including: 

(i) The results of the energy audit or 
energy use evaluation of the building 
together with a statement as to the ac-
curacy and completeness of the energy 
audit or energy use evaluation data 
and recommendations; 

(ii) The operation characteristics of 
energy-using systems; and 

(iii) The estimated remaining useful 
life of the building; 

(2) An analysis of the estimated en-
ergy consumption of the building, by 
fuel type in total Btus and Btu/sq.ft./ 
yr., using conversion factors prescribed 
by the State in the State Plan, at opti-
mum efficiency (assuming implementa-
tion of all energy conservation mainte-
nance and operating procedures); 

(3) A description and analysis of all 
identified energy conservation mainte-
nance and operating procedure 
changes, if any, and energy conserva-
tion measures selected in accordance 
with the State Plan, including renew-
able resource measures, setting forth: 

(i) A description of each energy con-
servation maintenance and operating 
procedure change and an estimate of 
the costs of adopting such energy con-
servation maintenance and operating 
procedure changes; 

(ii) An estimate of the cost of design, 
acquisition and installation of each en-
ergy conservation measure, discussing 
pertinent assumptions as necessary; 

(iii) Estimated useful life of each en-
ergy conservation measure; 

(iv) An estimate of any increases or 
decreases in maintenance and oper-
ating costs that would result from each 
conservation measure, if relevant to 
the cost effectiveness test applicable 
under this part; 

(v) An estimate of any significant 
salvage value or disposal cost of each 
energy conservation measure at the 
end of its useful life if relevant to the 
cost effectiveness test applicable under 
this part; 

(vi) An estimate, supported by all 
data and assumptions used in arriving 
at the estimate, of the annual energy 
savings, the annual cost of energy to be 
saved, and total annual cost savings 
using current energy prices including 
demand charges expected from each en-
ergy conservation maintenance and op-
erating procedure change and the ac-
quisition and installation of each en-
ergy conservation measure. In calcu-
lating the potential annual energy sav-
ings, annual cost of energy to be saved, 
or total annual cost savings of each en-
ergy conservation measure, including 
renewable resource measures, the tech-
nical assistance analyst shall: 

(A) Assume that all energy savings 
obtained from energy conservation 
maintenance and operating procedures 
have been realized; 

(B) Calculate the total annual energy 
savings, annual cost of energy to be 
saved, and total annual cost savings, 
by fuel type, expected to result from 
the acquisition and installation of the 
energy conservation measures, taking 
into account the interaction among the 
various measures; 

(C) Calculate that portion of the 
total annual energy savings, annual 
cost of energy to be saved, and total 
annual cost savings, as determined in 
paragraph (d)(3)(vi)(B) of this section, 



547 

Department of Energy § 455.63 

attributable to each individual energy 
conservation measure; and 

(D) Consider climate and other vari-
ables; 

(vii) An analysis of the cost effective-
ness of each energy conservation meas-
ure consistent with § 455.63 and, if ap-
plicable, § 455.64 of this part; 

(viii) The estimated cost of the meas-
ure, which shall be the total cost for 
design and other professional service 
(excluding the cost of a technical as-
sistance program), if any, and acquisi-
tion and installation costs. If required 
by the State in its State Plan, or if re-
quested by the applicant, the technical 
assistance report shall provide a life- 
cycle cost analysis which is consistent 
with § 455.64 and states the discount 
and energy cost escalation rates that 
were used; 

(ix) The simple payback period of 
each energy conservation measure, cal-
culated pursuant to § 455.63(a); 

(4) Energy use and cost data, actual 
or estimated, for each fuel type used 
for the prior 12-month period, by 
month, if possible; 

(5) Documentation of demand charges 
paid by the institution for the prior 12- 
month period, by month if possible, 
when demand charges are included in 
current energy prices or when the tech-
nical assistance report recommends an 
energy conservation measure that 
shifts energy usage to periods of lower 
demand and cost; and 

(6) A signed and dated certification 
that the technical assistance program 
has been conducted in accordance with 
the requirements of this section and 
that the data presented is accurate to 
the best of the technical assistance an-
alyst’s knowledge. 

§ 455.63 Cost-effectiveness testing. 
(a) This paragraph applies to calcula-

tion of the simple payback period of 
energy conservation measures. 

(1) The simple payback period of each 
energy conservation measure (except 
measures to shift demand, or renewable 
resource measures) shall be calculated, 
taking into account the interactions 
among the various measures, by divid-
ing the estimated total cost of the 
measure, as determined pursuant to 
§ 455.62(d)(3)(ii), by the estimated an-
nual cost savings accruing from the 

measure (adjusted for demand charges), 
as determined pursuant to 
§ 455.62(d)(3)(vi), provided that: 

(i) At least 50 percent of the annual 
cost savings used in this calculation 
shall be from the cost of the energy to 
be saved or a higher percent if required 
by a State in its State Plan pursuant 
to § 455.20(u)(3); and 

(ii) No more than 50 percent of the 
annual cost savings used in this cal-
culation shall be from other cost sav-
ings, such as those resulting from en-
ergy conservation maintenance and op-
erating procedures related to par-
ticular energy conservation measures, 
or from changes in type of fuel used, or 
a lower percent if required by a State 
in its State Plan pursuant to 
§ 455.20(u)(3). 

(2) The simple payback period of each 
renewable resource energy conserva-
tion measure shall be calculated, tak-
ing into account the interactions 
among the various measures, by divid-
ing the estimated total cost of the 
measure, as determined pursuant to 
§ 455.62(d)(3)(ii), by the estimated an-
nual cost savings accruing from the 
measure taking into account at least 
the annual cost of the non-renewable 
fuels displaced less the annual cost of 
the renewable fuel, if any, and the an-
nual cost of any backup non-renewable 
fuel needed to operate the system, ad-
justed for demand charges, as deter-
mined pursuant to § 455.62(d)(3)(vi). 

(3) The simple payback period of each 
energy conservation measure designed 
to shift demand to a period of lower de-
mand and lower cost shall be cal-
culated, taking into account the inter-
actions among the various measures, 
by dividing the estimated total cost of 
the measure, as determined pursuant 
to § 455.62(d)(3)(ii), by the estimated an-
nual cost savings accruing from the 
measure taking into account at least 
the annual cost of the energy used be-
fore the measure is installed less the 
estimated annual cost of the energy to 
be used after the measure is installed, 
adjusted for demand charges, as deter-
mined pursuant to § 455.62(d)(3)(vi). 

(b) This paragraph applies, in addi-
tion to paragraph (a) of this section, if 
the State plan requires the cost effec-
tiveness of an energy conservation 
measure to be determined by life-cycle 
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cost analysis or if the applicant re-
quests such an analysis. 

(1) A life-cycle cost analysis, showing 
a savings-to-investment ratio greater 
than or equal to one over the useful life 
of the energy conservation measure or 
15 years, whichever is less, shall be 
conducted in accordance with the re-
quirements set forth in the State Plan 
pursuant to §§ 455.20(u)(2), 455.20(u)(3) 
and § 455.64. 

(2) The resulting savings-to-invest-
ment ratio shall be used for the pur-
pose of ranking applications. 

§ 455.64 Life-cycle cost methodology. 
(a) The life-cycle cost methodology 

under § 455.63(b) of this part is a sys-
tematic comparison of the relevant sig-
nificant cost savings and costs associ-
ated with an energy conservation 
measure over its expected useful life, 
or other appropriate study period with 
future cost savings and costs dis-
counted to present value. The format 
for displaying life-cycle costs shall be a 
savings-to-investment ratio. 

(b) An energy conservation measure 
must be cost effective, and its savings- 
to-investment ratio must be greater 
than or equal to one no earlier than 
the end of the second year of the study 
period. 

(c) A savings-to-investment ratio is 
the ratio of the present value of net 
cost savings attributable to an energy 
conservation measure to the present 
value of the net increase in invest-
ment, maintenance and operating, and 
replacement costs less salvage value or 
disposal cost attributable to that 
measure over a study period. 

(d) Except for energy conservation 
measures to shift demand or to use re-
newable energy resources, the numer-
ator of the savings-to-investment ratio 
shall include net cost savings, appro-
priately discounted and adjusted for 
energy cost escalation consistent with 
paragraph (g) of this section, subject to 
the limitation that the cost of the en-
ergy to be saved shall constitute at 
least 50 percent of the net cost savings 
unless the State specifies a higher per-
cent in its State plan pursuant to 
§ 455.20(u)(3). 

(e) With respect to energy conserva-
tion measures to shift demand or to 
use renewable energy resources, the 

numerator of the savings-to-invest-
ment ratio shall be net cost savings ap-
propriately discounted and adjusted for 
energy cost escalation consistent with 
paragraph (g) of this section. 

(f) The study period for a life-cycle 
cost analysis, which may not exceed 15 
years, shall be the useful life of the en-
ergy conservation measure or of the 
energy conservation measure with the 
longest life (for purposes of ranking 
buildings with multiple energy con-
servation measures). 

(g) The discount rate must equal or 
exceed the discount rate annually pro-
vided by DOE under 10 CFR part 436. 
The energy cost escalation rates must 
not exceed those annually provided by 
DOE under 10 CFR part 436. 

(h) Investment costs may be assumed 
to be a lump sum occurring at the be-
ginning of the base year, or to the ex-
tent that there are future investment 
costs, discounted to present value. 

(i) The cost of energy and mainte-
nance and operating costs may be as-
sumed to begin to accrue at the begin-
ning of the base year or when they are 
actually projected to occur. 

(j) It may be assumed that costs 
occur in a lump sum at any time with-
in the year in which they are incurred. 

Subpart F—Energy Conservation 
Measures for Schools and 
Hospitals 

§ 455.70 Purpose. 
This subpart sets forth the eligibility 

criteria for schools and hospitals to re-
ceive grants for energy conservation 
measures, including renewable re-
source measures, and the elements of 
an energy conservation measure pro-
gram. 

§ 455.71 Eligibility. 
(a) To be eligible to receive financial 

assistance for an energy conservation 
measure, including renewable resource 
measures, an applicant must: 

(1) Be a school, hospital, or coordi-
nating agency representing them as de-
fined in § 455.2; 

(2) Be located in a State which has an 
approved State Plan as described in 
subpart B of this part; 

(3) Have completed a technical assist-
ance program consistent with § 455.62, 
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as determined by the State in accord-
ance with the State Plan, for the build-
ing for which financial assistance is to 
be requested subsequent to the most 
recent construction, reconfiguration, 
or utilization change to the building 
which significantly modified energy 
use within the building; 

(4) Have completed an updated tech-
nical assistance program if required in 
the State Plan as specified in 
§ 455.20(q); 

(5) Have implemented all energy con-
servation maintenance and operating 
procedures which are identified as the 
result of a technical assistance pro-
gram or have provided pursuant to the 
State plan a satisfactory written jus-
tification for not implementing any 
specific maintenance and operating 
procedures so identified; 

(6) Have met any requirements set 
forth in the State Plan pursuant to 
§ 455.20(m) regarding the avoidance of 
supplanting other funds in the financ-
ing of energy conservation measures 
under this part; 

(7) Have no plan or intention at the 
time of application to close or other-
wise dispose of the building for which 
financial assistance is to be requested 
within the simple payback period or 
useful life (depending on the State’s re-
quirement for determining cost effec-
tiveness) of any energy conservation 
measure recommended for that build-
ing; and 

(8) Submit an application in accord-
ance with the provisions of this part 
and the approved State Plan; 

(b) To be eligible for financial assist-
ance: 

(1) In States where simple payback 
has been selected as the cost-effective-
ness test pursuant to § 455.20(u)(2), the 
simple payback period of each energy 
conservation measure for which finan-
cial assistance is requested shall not be 
less than 2 years nor greater than 10 
years, and the estimated useful life of 
the measure shall be greater than its 
simple payback period; or 

(2) In States where life-cycle costing 
has been selected as the cost-effective-
ness test pursuant to § 455.20(u)(2), the 
savings-to-investment ratio of each en-
ergy conservation measure must be 
greater than or equal to one under 
§ 455.63(b)(1), over a period for analysis 

which does not exceed 15 years, and the 
useful life of the energy conservation 
measure must be at least 2 years. 

(c) Leased equipment is not eligible 
for financial assistance under this part. 
Equipment which becomes the property 
of the grantee at the conclusion of a 
long-term purchase agreement without 
any additional payment is eligible. 

§ 455.72 Scope of the grant. 
Financial assistance awarded under 

this subpart may be expended for the 
design (excluding design costs funded 
under the technical assistance pro-
gram), acquisition, and installation of 
energy conservation measures to re-
duce energy consumption or measures 
to allow the use of renewable resources 
in schools and hospitals or to shift en-
ergy usage to periods of low demand 
and cost. Such measures include, but 
are not necessarily limited to, those in-
cluded in the definition of ‘‘energy con-
servation measure’’ in § 455.2. 

Subpart G—State Administrative 
Expenses 

§ 455.80 Purpose. 
This subpart describes what con-

stitutes a State administrative expense 
that may receive financial assistance 
under this part and sets forth the eligi-
bility criteria for States to receive 
grants for administrative expenses. 

§ 455.81 Eligibility. 
To be eligible to receive financial as-

sistance for administrative expenses, a 
State must: 

(a) Have in place a State Plan ap-
proved by DOE pursuant to § 455.21 and 

(b) Be operating a program to provide 
technical assistance and energy con-
servation measure grants, or technical 
assistance, program assistance, and 
marketing (where energy conservation 
measures are funded non-Federally) to 
eligible institutions pursuant to this 
part. 

§ 455.82 Scope of the grant. 
A State’s administrative expenses 

shall be limited to those directly re-
lated to administration of technical as-
sistance programs, program assistance 
and marketing programs, and energy 
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conservation measures including costs 
associated with: 

(a) Personnel whose time is expended 
directly in support of such administra-
tion; 

(b) Supplies and services expended di-
rectly in support of such administra-
tion; 

(c) Equipment purchased or acquired 
solely for and utilized directly in sup-
port of such administration, subject to 
10 CFR 600.436; 

(d) Printing, directly in support of 
such administration; and 

(e) Travel, directly related to such 
administration. 

Subpart H—State Grants for Tech-
nical Assistance, Program As-
sistance, and Marketing 

§ 455.90 Purpose. 
This subpart describes what con-

stitutes a State program for technical 
assistance, program assistance, and 
marketing that may receive financial 
assistance under this part and sets 
forth the eligibility criteria for States 
to receive grants for technical assist-
ance, program assistance, and mar-
keting. 

§ 455.91 Eligibility. 
To be eligible to receive financial as-

sistance for technical assistance, pro-
gram assistance, and marketing, a 
State must: 

(a) Have in place a State Plan ap-
proved by DOE which includes a de-
scription of the State’s program or pro-
grams to provide technical assistance, 
program assistance, and marketing, 
pursuant to § 455.20(j)(1); 

(b) Have established a program con-
sistent with this part to fund, from 
non-Federal sources, energy conserva-
tion measures for eligible institutions; 
and 

(c) Provide to DOE a certification 
pursuant to § 455.122. 

§ 455.92 State technical assistance 
awards. 

Technical assistance awards by 
States under this subpart are subject 
to all requirements of this part which 
apply to DOE-awarded technical assist-
ance program grants except that 
States: 

(a) Are not required to award the 
funds in grant instruments; 

(b) May award the funds throughout 
the fiscal year subject to § 455.144(a)(3); 
and 

(c) Are not required to rank applica-
tions under § 455.131(b) of this part. 

Subpart I—Cost Sharing 

§ 455.100 Limits to Federal share. 

Amounts made available under this 
part, together with any other amounts 
made available from other Federal 
sources, may not be used to pay more 
than 50 percent of the costs of tech-
nical assistance programs and energy 
conservation measures unless the 
grantee qualifies for the exceptions 
specified in §§ 455.141(a), 455.142(a), 
455.142(b), or for severe hardship assist-
ance specified in § 455.142(c). In cases of 
severe hardship, the Federal share of 
the cost cannot exceed 90 percent. 

§ 455.101 Borrowing the non-Federal 
share/title to equipment. 

The non-Federal share of the costs of 
acquiring and installing energy con-
servation measures may be provided by 
using financing or other forms of bor-
rowed funds, such as those provided by 
loans and performance contracts, even 
if such financing does not provide for 
the grantee to receive clear title to the 
equipment being financed until after 
the grant is closed out. However, 
grantees in such cases must otherwise 
meet all the requirements of this part, 
and financing and loan agreements and 
performance contracts under this sec-
tion are subject to the requirements of 
10 CFR part 600 and the certification 
requirements under § 455.111(e). Grant-
ees must receive clear title to the 
equipment when the loan is paid off. 

§ 455.102 Energy conservation measure 
cost-share credit. 

To the extent a State provides in its 
State Plan, DOE may wholly or par-
tially credit the costs of the following, 
with respect to a building, toward the 
required cost-share for an energy con-
servation measure grant in that build-
ing: 

(a) A non-Federally funded technical 
assistance program; 
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(b) A non-Federally funded technical 
assistance program update to comply 
with § 455.20(q); and 

(c) The non-Federally funded imple-
mentation of one or more energy con-
servation measures, which complies 
with the eligibility criteria set forth in 
§ 455.71. 

§ 455.103 Requirements for applica-
tions for credit. 

(a) If a State has provided for credit 
in its State Plan pursuant to 
§ 455.20(w), applications for credit will 
be considered only when the technical 
assistance programs or updates and the 
energy conservation measure projects 
for which credit is sought meet the ap-
plicable program requirements, such as 
those specified in § 455.61, § 455.62, 
§ 455.71, and the relevant sections of 10 
CFR part 600, except that the project 
need not comply with the Davis-Bacon 
Act regarding labor standards or wage 
rates. 

(b) Credit for energy conservation 
measures will be considered only when 
supported by a technical assistance 
analysis that meets the requirements 
of § 455.62 and that was performed prior 
to the installation of the energy con-
servation measures. 

§ 455.104 Rebates from utilities and 
other entities. 

(a) Grantees which receive rebates or 
other monetary considerations from 
utilities or other entities for installing 
the energy conservation measures 
funded by a grant under this part may 
use such funds to meet their cost- shar-
ing obligations pursuant to § 455.100. 

(b) Where the rebate or monetary 
consideration does not exceed the non- 
Federal share of the cost of the meas-
ures applied for in a grant application, 
grantees are not required to deduct the 
amount of the rebate or monetary con-
sideration from the cost of the meas-
ures, and DOE does not consider such 
rebates or monetary considerations to 
be program income which would have 
to be remitted to DOE upon receipt by 
the grantee. 

(c) Where the rebate or monetary 
consideration does exceed the non-Fed-
eral share of the cost of the measures 
applied for in a grant application, 
grantees may use the excess to fund ad-

ditional measures if such measures 
have been recommended in the tech-
nical assistance report. If it is not pos-
sible to use the excess funding in this 
way, the grantee must reduce the 
cost—and DOE will reduce the Federal 
share—by the amount of the excess 
above the non-Federal share. 

Subpart J—Applicant Responsibil-
ities—Grants to Institutions 
and Coordinating Agencies 

§ 455.110 Grant application submittals 
for technical assistance and energy 
conservation measures. 

(a) Each eligible applicant desiring to 
receive financial assistance (either 
from DOE directly, through a State 
serving as a coordinating agency, or 
through another organization serving 
as a coordinating agency) shall file an 
application in accordance with the pro-
visions of this subpart and the ap-
proved State Plan of the State in 
which such building is located. The ap-
plication, which may be amended in ac-
cordance with applicable State proce-
dures at any time prior to the State’s 
final determination thereon, shall be 
filed with the State energy agency des-
ignated in the State Plan. Coordi-
nating agencies shall file a single ap-
plication with DOE which includes all 
of the information required below for 
each building for which assistance has 
been requested and to which is at-
tached a copy of each application from 
each building owner. 

(b) Applications from schools, hos-
pitals, units of local government, pub-
lic care institutions, and coordinating 
agencies for financial assistance for 
technical assistance programs shall in-
clude the certifications contained in 
§ 455.111 and: 

(1) The applicant’s name and mailing 
address; 

(2) The energy audit or energy use 
evaluation required by the State pursu-
ant to § 455.20(k) for each building for 
which financial assistance is requested; 

(3) A project budget, by building, 
which stipulates the intended use of all 
Federal and non-Federal funds, includ-
ing in-kind contributions (valued in ac-
cordance with the guidelines in 10 CFR 
part 600), to be used to meet the cost- 
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sharing requirements described in sub-
part I of this part; 

(4) A brief description, by building, of 
the proposed technical assistance pro-
gram, including a schedule, with appro-
priate milestone dates, for completing 
the technical assistance program; 

(5) Additional information required 
by the applicable State Plan and any 
other information which the applicant 
desires to have considered, such as in-
formation to support an application 
from a school or hospital for financial 
assistance in excess of the 50 percent 
Federal share on the basis of severe 
hardship or an application which pro-
poses the use of Federal funds, paid 
under and authorized by another Fed-
eral agreement to meet cost sharing re-
quirements. 

(c) Applications from schools and 
hospitals and coordinating agencies for 
financial assistance for energy con-
servation measures, including renew-
able resource measures, shall include 
the certifications contained in § 455.111 
and: 

(1) The applicant’s name and mailing 
address; 

(2) A description of each building for 
which financial assistance is requested 
sufficient to determine the building’s 
eligibility, ownership, use, and size in 
gross square feet; 

(3) A project budget, by measure or 
building, as provided in the State Plan 
which stipulates the intended use of all 
Federal and non-Federal funds and 
identifies the sources and amounts of 
non-Federal funds, including in-kind 
contributions (valued in accordance 
with the guidelines in 10 CFR part 600) 
to be used to meet the cost-sharing re-
quirements described in subpart I of 
this part; 

(4) A schedule, including appropriate 
milestone dates, for the completion of 
the design, acquisition, and installa-
tion of the proposed energy conserva-
tion measures for each building; 

(5) For each energy conservation 
measure proposed for funding, the pro-
jected cost, the projected simple pay-
back period, and if appropriate, the 
life-cycle cost savings-to-investment 
ratio calculated under § 455.64. Applica-
tions with more than one energy con-
servation measure per building shall 
include projected costs and paybacks, 

and if appropriate, the savings-to-in-
vestment ratios for each measure and 
the average simple payback period or 
overall savings-to-investment ratio for 
all measures proposed for the building; 

(6) The report of the technical assist-
ance analyst (unless waived by DOE be-
cause the report is already in its pos-
session). This report must have been 
completed since the most recent con-
struction, reconfiguration, or utiliza-
tion change to the building which sig-
nificantly modified energy use, for 
each building; 

(7) An update of the technical assist-
ance program report if required by the 
State in its State Plan and as specified 
in § 455.20(q); 

(8) If the applicant is aware of any 
adverse environmental impact which 
may arise from adoption of any energy 
conservation measure, an analysis of 
that impact and the applicant’s plan to 
minimize or avoid such impact; and 

(9) Additional information required 
by the applicable State Plan, and any 
additional information which the ap-
plicant desires to have considered, such 
as information to support an applica-
tion for financial assistance in excess 
of the non-Federal share set forth in 
the State plan on the basis of severe 
hardship, or an application which pro-
poses the use of Federal funds paid 
under and authorized by another Fed-
eral agreement to meet cost sharing re-
quirements. 

§ 455.111 Applicant certifications for 
technical assistance and energy 
conservation measure grants to in-
stitutions and coordinating agen-
cies. 

Applications for financial assistance 
for technical assistance programs and 
energy conservation measures, includ-
ing renewable resource measures, shall 
include certification that the appli-
cant: 

(a) Is eligible under § 455.61 for tech-
nical assistance or § 455.71 for energy 
conservation measures; 

(b) Has satisfied the requirements set 
forth in § 455.110; 

(c) For applications for technical as-
sistance, has implemented all energy 
conservation maintenance and oper-
ating procedures recommended in the 
energy audit pursuant to § 455.20(k), if 
done, and for applications for energy 



553 

Department of Energy § 455.113 

conservation measures, those rec-
ommended in the report obtained under 
a technical assistance program pursu-
ant to § 455.62. If any such procedure 
has not been implemented, the applica-
tion shall contain a satisfactory writ-
ten justification consistent with the 
State plan for not implementing that 
procedure; 

(d) Will obtain from the technical as-
sistance analyst, before the analyst 
performs any work in connection with 
a technical assistance program or en-
ergy conservation measure, a signed 
statement certifying that the technical 
assistance analyst has no conflicting 
financial interest and is otherwise 
qualified to perform the duties of tech-
nical assistance analyst in accordance 
with the standards and criteria estab-
lished in the approved State Plan; 

(e) When using borrowed funds for 
the non-Federal share of an energy 
conservation project where a lien is 
placed by the lender on equipment 
funded under the grant, will obtain 
clauses in the financing contract: 

(1) Stating the percent of DOE inter-
est in the equipment (i.e., the percent 
of the total cost provided by the 
grant); and 

(2) Requiring lender notification, 
with certified return receipt requested, 
to the applicable Support Office Direc-
tor of the filing of a lawsuit seeking a 
remedy for a default; and 

(f) Will comply with all reporting re-
quirements contained in § 455.113. 

§ 455.112 Davis-Bacon wage rate re-
quirement. 

When an energy conservation meas-
ure or group of measures in a building, 
funded under this part, has a total esti-
mated cost for acquisition and installa-
tion of more than $5,000, any construc-
tion contract or subcontract in excess 
of $2,000, using any grant funds award-
ed under this part must include: 

(a) Those contract labor standards 
provisions set forth in 29 CFR 5.5 and 

(b) A provision for payment of labor-
ers and mechanics at the minimum 
wage rates determined by the Sec-
retary of Labor in accordance with the 
Davis-Bacon Act (40 U.S.C. 276a) as set 
forth in 29 CFR part 1. 

§ 455.113 Grantee records and reports 
for technical assistance and energy 
conservation measure grants to in-
stitutions and coordinating agen-
cies. 

(a) Each unit of local government or 
public care institution which receives a 
grant for a technical assistance pro-
gram and each school, hospital, and co-
ordinating agency which receives a 
grant for a technical assistance pro-
gram or an energy conservation meas-
ure, including renewable resource 
measures, shall keep all the records re-
quired by § 455.4 in accordance with this 
part and the DOE Financial Assistance 
Rules. 

(b) Each grantee shall submit reports 
as follows: 

(1) For technical assistance pro-
grams, two copies of a final report of 
the analysis completed on each build-
ing for which financial assistance was 
provided shall be submitted, either 
both to the State energy agency, or 
one to the State energy agency, and 
one to DOE as agreed upon between the 
State and the DOE Support Office no 
later than 90 days following completion 
of the analysis. These reports shall 
contain: 

(i) The report submitted to the insti-
tution by the technical assistance ana-
lyst, and 

(ii) The institution’s plan to imple-
ment energy conservation maintenance 
and operating procedures; 

(2) For energy conservation measure 
projects: 

(i) Semi-annual progress reports. Two 
copies shall be submitted, either both 
to the State energy agency or one to 
the State energy agency and one to 
DOE, as agreed upon between the State 
and the DOE Support Office, no later 
than the end of July (for the period 
January 1 through June 30), and Janu-
ary (for the period July 1 through De-
cember 31) and shall detail and discuss 
milestones accomplished, those not ac-
complished, status of in-progress ac-
tivities, and remedial actions if needed 
to achieve project objectives. Reports 
of coordinating agency grantees shall 
include financial assistance which an 
institution declines or does not use as 
a result of a change in scope. A final 
report may be submitted in lieu of the 
last semi-annual report if it satisfies 
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the semi-annual progress report and 
final report designated time frames; 

(ii) A final report. Two copies shall 
be submitted, either both to the State 
energy agency or one to the State en-
ergy agency and one to DOE, as agreed 
upon between the State and the DOE 
Support Office, within 90 days of the 
completion of the project and shall list 
and describe the energy conservation 
measures acquired and installed, con-
tain a final actual cost and a final esti-
mated simple payback period for each 
measure and the project as a whole, or 
a final savings-to-investment ratio for 
each measure and the project as a 
whole (depending on the State require-
ment), and include a statement that 
the completed energy conservation 
measures conform to the approved 
grant application; 

(iii) Annual energy use reports from 
a representative sample to be selected 
by the State which will reflect the 
grantee’s actual post-retrofit energy 
use experiences for 3 years after project 
completion. Two copies of these reports 
shall be submitted, either both to the 
State energy agency or one to the 
State energy agency and one to DOE, 
as agreed upon between the State and 
the DOE Support Office within 60 days 
after the end of each 12-month period 
covered in the reports and shall iden-
tify each building and provide data on 
energy use for that building for the rel-
evant 12-month period. To the extent 
feasible, energy consumption data in 
each annual report should be the 
monthly usage data by fuel or energy 
type, and the reports should include 
brief descriptions of any changes in 
building usage, equipment, or structure 
occurring during the reporting period. 

(3) Each copy of any technical assist-
ance or energy conservation measure 
report shall be accompanied by a finan-
cial status report completed in accord-
ance with the documents listed in 
§ 455.3; 

(4) In cases where both copies of the 
grantee technical assistance, energy 
conservation measure, and financial 
status reports are submitted to the 
State, as agreed upon between the 
State and the DOE Support Office, the 
State shall in turn submit copies to 
DOE on a mutually agreed-upon sched-
ule; and 

(5) Such other information as DOE 
may from time to time request. 

Subpart K—Applicant 
Responsibilities—Grants to States 

§ 455.120 Grant applications for State 
administrative expenses. 

Each State desiring to receive grants 
to help defray State administrative ex-
penses shall file an application in ac-
cordance with the provisions of this 
section. 

(a) Where a State is operating a pro-
gram solely to provide grants to 
schools and hospitals, the maximum 
amount of administrative expenses the 
State may apply for is $50,000 or 5 per-
cent of the Federal share of its schools 
and hospitals grant awards, whichever 
is greater. 

(1) At any time after notice by DOE 
of the amounts allocated to each State 
for a grant program cycle, each State 
may apply to DOE for an amount for 
administrative expenses not exceeding 
$50,000. 

(2) After making a submittal to DOE 
as required under § 455.133, each State 
may apply for a further grant not ex-
ceeding 5 percent of the total Federal 
share of all grant awards for technical 
assistance and energy conservation 
measures within the State, less the 
$50,000 provided for in paragraph (a)(l) 
of this section if that was previously 
awarded to the State for administra-
tive expenses in the same grant pro-
gram cycle. 

(b) Where a State is eligible and 
elects to apply to use its appropriated 
allocation for grants for technical as-
sistance, program assistance, and/or 
marketing pursuant to § 455.121, the 
maximum amount of administrative 
expenses the State may apply for is 
$50,000 or 5 percent of the total amount 
obligated or legally committed to eligi-
ble recipients in the State pursuant to 
the State’s program under this part, 
whichever is greater. 

(1) At any time after notice by DOE 
of amounts allocated to each State for 
a grant program cycle, each State may 
apply to DOE for an amount for admin-
istrative expenses not exceeding 
$50,000. 

(2) Once the total amount obligated 
or legally committed to the program in 



555 

Department of Energy § 455.121 

the cycle is known, a State may subse-
quently apply for a further grant, not 
exceeding 5 percent of the total 
amount (less the $50,000 provided for in 
paragraph (b)(1) of this section if that 
was previously awarded to the State 
for administrative expenses in the 
same fiscal year) obligated or legally 
committed to eligible recipients in the 
State during the fiscal year for tech-
nical assistance, program assistance, 
and marketing, and for energy con-
servation measures which are funded 
with non-Federal funds but which meet 
the certification and other require-
ments of this part for such energy con-
servation measures. 

(3) The aggregate amount applied for 
to cover State administrative expenses, 
technical assistance, program assist-
ance, and marketing cannot exceed the 
State’s allocation for the fiscal year. 

(c) In the event that a State cannot, 
or decides not to use the amount avail-
able to it for an administrative grant 
under this section for administrative 
purposes, these funds may, at the dis-
cretion of the State, be used for tech-
nical assistance and energy conserva-
tion measure grants to eligible institu-
tions within that State in accordance 
with this part. 

(d) Applications for financial assist-
ance to defray State administrative ex-
penses shall include: 

(1) The name and address of the per-
son designated by the State to be re-
sponsible for the State’s functions 
under this part; 

(2) An identification of intended use 
of all Federal and non-Federal funds to 
be used for the State administrative 
expenses listed in § 455.82; and 

(3) Any other information required 
by DOE. 

§ 455.121 Grant applications for State 
technical assistance, program as-
sistance, and marketing programs. 

(a) A State may apply for up to 100 
percent of the amount allocated to it 
for a grant program cycle to fund ad-
ministrative expenses under § 455.120 
and technical assistance and program 
assistance programs, or for up to 50 
percent of the amount allocated to it 
for a grant program cycle to fund mar-
keting programs provided that: 

(1) The State has established a pro-
gram to fund technical assistance, pro-
gram assistance, or marketing pro-
grams, and has described its program 
or programs in its State Plan, as speci-
fied in § 455.20(j); 

(2) The State has a program or pro-
grams established consistent with this 
part of that fund, from non-Federal 
sources, energy conservation measures 
eligible under this part; 

(3) Not more than 15 percent of the 
aggregate amount of Federal and non- 
Federal funds legally committed or ob-
ligated to eligible recipients in the 
State to provide program assistance, 
marketing and technical assistance 
programs, implement energy conserva-
tion measures consistent with this 
part, and otherwise carry out a pro-
gram pursuant to this part for the fis-
cal year concerned are expended for 
program assistance, technical assist-
ance and marketing costs for such pro-
gram; 

(4) The energy conservation measures 
funded from non-Federal sources under 
this section would be eligible for fund-
ing under § 455.71; and 

(5) The institutions undertaking the 
non-Federally funded energy conserva-
tion measures do so in accordance with 
all applicable Federal, State, and local 
laws and regulations with particular 
attention paid to applicable Federal 
and State non-discrimination laws and 
regulations. 

(b) Applications for financial assist-
ance to defray State technical assist-
ance, program assistance, or marketing 
expenses shall include: 

(1) The name and address of the per-
son designated by the State to be re-
sponsible for the State’s functions 
under this part; 

(2) An identification of intended use 
of all Federal and non-Federal funds 
for the State administrative expenses 
listed in § 455.82, or the technical assist-
ance, program assistance, or marketing 
programs pursuant to this section; 

(3) Descriptions of the activities to be 
implemented together with a descrip-
tion of the State’s program to provide 
non-Federal sources of funding to carry 
out the State’s program(s) for energy 
conservation measures consistent with 
this part; 
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(4) A certification that the 15 percent 
limit specified in subparagraph (a)(3) of 
this section will not be exceeded; and 

(5) Any other information required 
by DOE. 

§ 455.122 Applicant certifications for 
State grants for technical assist-
ance, program assistance, and mar-
keting. 

Applications from States for finan-
cial assistance for technical assistance 
programs, program assistance, and 
marketing shall include certifications 
that the State: 

(a) Has established a program or pro-
grams to fund, from non-Federal 
sources, energy conservation measures 
for eligible buildings consistent with 
this part; 

(b) Will not expend, for technical as-
sistance, program assistance, and mar-
keting, more than 15 percent of the ag-
gregate amount of Federal and non- 
Federal funds legally obligated or com-
mitted to eligible recipients in the 
State to provide technical assistance, 
program assistance, marketing pro-
grams, implement energy conservation 
measures consistent with this part, and 
otherwise carry out a program pursu-
ant to this part for the fiscal year con-
cerned; and 

(c) Has provided for regular DOE- 
funded grants to eligible religiously af-
filiated institutions if the State has a 
State constitutional or other legal pro-
hibition on providing State assistance 
to such institutions and if such institu-
tions would be ineligible to apply for 
the non-Federally funded energy con-
servation measures or State-funded 
technical assistance. 

§ 455.123 Grantee records and reports 
for State grants for administrative 
expenses, technical assistance, pro-
gram assistance, and marketing. 

(a) Each State which receives a grant 
for administrative expenses, or a grant 
for technical assistance programs, pro-
gram assistance, or marketing shall 
keep all the records required by § 455.4 
in accordance with this part and the 
DOE Financial Assistance Rules. 

(b) Each State shall submit a semi- 
annual program performance report to 
DOE by the close of each February and 
August, including, but not limited to: 

(1) A discussion of administrative ac-
tivities pursuant to § 455.82, if a State 
has received a grant to fund such ac-
tivities, and a discussion of milestones 
accomplished, those not accomplished, 
status of in-progress activities, prob-
lems encountered, and remedial ac-
tions, if any, planned pursuant to 
§ 455.135(f); 

(2) A discussion of technical assist-
ance, program assistance, and/or mar-
keting programs pursuant to § 455.121, 
if the State has received grants to fund 
such activities, including a discussion 
of the results of the State’s program to 
non-Federally fund energy conserva-
tion measures consistent with this part 
pursuant to § 455.121, with a list of 
buildings receiving assistance for tech-
nical assistance programs and a list of 
buildings which obtained energy con-
servation measures using non-Federal 
funds, including the name and address 
of each building, the amount and type 
of funding provided to each, and for en-
ergy conservation measures, the types 
of measures funded in each building to-
gether with each measure’s total esti-
mated cost and estimated annual cost 
savings, annual energy savings, and the 
annual cost of the energy to be saved 
(determined pursuant to § 455.62(d)) 
consistent with the data currently pro-
vided to DOE on all ICP grants; 

(3) A summary of grantee reports re-
ceived by the State during the report 
period pursuant to §§ 455.113(b)(1) and 
(b)(2); 

(4) For the report due to be sub-
mitted to DOE by the close of each Au-
gust, an estimate of annual energy use 
reductions in the State, by energy 
source, attributable to implementation 
of energy conservation maintenance 
and operating procedures and installa-
tion of energy conservation measures 
under this part. Such estimates shall 
be based upon a sampling of institu-
tions participating in the technical as-
sistance phase of this program and 
upon the energy use reports submitted 
to the State pursuant to 
§ 455.113(b)(2)(iii); and 

(5) Such other information as DOE 
may from time to time request. 

(c) Each copy of any report covering 
grants for State administrative, tech-
nical assistance, program assistance, 
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or marketing expenses shall be accom-
panied by a financial status report 
completed in accordance with the doc-
uments listed in § 455.3. In addition, 
States shall file quarterly financial 
status reports for the quarters which 
occur between the semi-annual report 
periods covered in their program per-
formance reports. These quarterly re-
ports are due within 30 days following 
the end of the applicable quarters. 

Subpart L—State Responsibilities 

§ 455.130 State evaluation of grant ap-
plications. 

(a) If an application received by a 
State is reviewed and evaluated by 
that State and determined to be in 
compliance with subparts E, F, and J 
of this part, § 455.130(b), any additional 
requirements of the approved State 
Plan, State environmental laws, and 
other applicable laws and regulations, 
then such application will be eligible 
for financial assistance. 

(b) Concurrent with its evaluation 
and ranking of grant applications pur-
suant to § 455.131, the State will for-
ward applications for technical assist-
ance or for energy conservation meas-
ures for schools to the State school fa-
cilities agency for review and certifi-
cation that each school application is 
consistent with related State programs 
for educational facilities. For hospitals 
the certification requirement applies 
only if there is a State requirement for 
it in which case the procedure should 
be described in the State Plan. 

§ 455.131 State ranking of grant appli-
cations. 

(a) Except as provided by § 455.92 of 
this part, all eligible applications re-
ceived by the State will be ranked by 
the State in accordance with its ap-
proved State Plan. 

(b) For technical assistance pro-
grams, buildings shall be ranked in de-
scending priority based upon the en-
ergy conservation potential, on a sav-
ings percentage basis, of the building 
as determined in the energy audit or 
energy use evaluation pursuant to 
§ 455.20(k). Each State shall develop 
separate rankings for all buildings cov-
ered by eligible applications for: 

(1) Technical assistance programs for 
units of local government and public 
care institutions and 

(2) Technical assistance programs for 
schools and hospitals. 

(c) All eligible applications for en-
ergy conservation measures received 
will be ranked by the State on build-
ing-by-building or a measure-by-meas-
ure basis. If a State ranks on a build-
ing-by-building basis, several buildings 
may be ranked as a single building if 
the application proposes a single en-
ergy conservation measure which is 
physically connected to all of the 
buildings. If a State ranks on a meas-
ure-by-measure basis, a measure that 
is physically connected to a number of 
buildings may be ranked as a single 
measure. Buildings or measures shall 
be ranked in accordance with the pro-
cedures established by the State Plan 
on the basis of the information devel-
oped during a technical assistance pro-
gram (or its equivalent) for the build-
ing and the criteria for ranking appli-
cations. The criterion set forth in para-
graph (1) of this subsection shall re-
ceive at least 50 percent of the weight 
given to the criteria used to rank ap-
plications. Each State may assign 
weights to the other criteria as set 
forth in the State Plan pursuant to 
§ 455.20(e). The criteria for ranking ap-
plications are: 

(1) Simple payback or a life-cycle 
cost analysis, calculated in accordance 
with § 455.63 and § 455.64, as applicable; 

(2) The types and quantities of en-
ergy to be saved, including oil, natural 
gas, or electricity, in a priority as es-
tablished in the approved State Plan; 

(3) The types of energy sources to 
which conversion is proposed, including 
renewable energy; 

(4) The quality of the technical as-
sistance program report; and 

(5) Other factors as determined by 
the State. 

(d) A State is exempt from the rank-
ing requirements of this section when: 

(1) The total amount requested by all 
applications for schools and hospitals 
for technical assistance and energy 
conservation measures in a given grant 
program cycle for grants up to 50 per-
cent is less than or equal to the funds 
available to the State for such grants 
and the total amount recommended for 
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hardship funding is less than or equal 
to the amounts available to the State 
for such grants and 

(2) The total amount requested by all 
applications for buildings owned by 
units of local government and public 
care institutions in a given grant pro-
gram cycle is less than or equal to the 
total amount allocated to the State for 
technical assistance program grants in 
the State; 

(e) If a State elects to permit appli-
cations for credit pursuant to § 455.102, 
such applications for completed or par-
tially completed energy conservation 
measures shall reflect both the work 
done and the work to be done and will 
be reviewed and ranked on the basis of 
the cost of all of the measures in the 
project. The credit shall not exceed the 
non-Federal share of the proposed addi-
tional energy conservation measures 
(and the Federal share shall not exceed 
the cost of the work remaining to be 
done). 

(f) Within the rankings of school and 
hospital buildings for technical assist-
ance and energy conservation measures 
including renewable resource measures 
to the extent that approvable applica-
tions are submitted, a State shall ini-
tially assure that: 

(1) Schools receive at least 30 percent 
of the total funds allocated for schools 
and hospitals to the State in any grant 
program cycle and 

(2) Hospitals receive at least 30 per-
cent of the total funds allocated for 
schools and hospitals to the State in 
any grant program cycle. 

(g) If there are insufficient applica-
tions from schools or hospitals to cover 
the respective 30 percent requirements 
specified in paragraph (f) of this sec-
tion, then the State may recommend 
use of the remaining funds in those al-
locations for other qualified appli-
cants. 

§ 455.132 State evaluation of requests 
for severe hardship assistance. 

(a) To the extent provided in 
§ 455.30(d), financial assistance will be 
initially available for schools and hos-
pitals experiencing severe hardship 
based upon an applicant’s inability to 
provide the non-Federal share as speci-
fied in the State plan pursuant to 
§ 455.20(g). This financial assistance will 

be available only to the extent nec-
essary to enable such institutions to 
participate in the program. 

(b) The State shall recommend funds 
for severe hardship applications wholly 
or partially from the funds reserved in 
accordance with § 455.30(d) and as stat-
ed in an approved State Plan. 

(c) Applications for Federal funding 
in excess of the non-Federal share in 
the State plan pursuant to § 455.20(x) 
based on claims of severe hardship 
shall be given an additional evaluation 
by the State to assess on a quantifiable 
basis to the maximum extent prac-
ticable the relative need among eligi-
ble institutions. The minimum amount 
of additional Federal funding necessary 
for the applicant to participate in the 
program will be determined by the 
State in accordance with the proce-
dures established in the State Plan. 
The primary consideration shall be the 
institution’s inability to provide the 
non-Federal share of the project cost as 
specified in the State plan pursuant to 
§ 455.20(x). Secondary criteria such as 
climate, fuel cost and fuel availability, 
borrowing capacity, median family in-
come in the area, and other relevant 
factors as determined by the State may 
be addressed in the State Plan as speci-
fied in § 455.20(g). 

(d) A State shall indicate, for those 
schools and hospitals with the highest 
rankings, determined pursuant to 
§ 455.131(b) and (c): 

(1) The amount of additional hard-
ship funding requested by each eligible 
applicant for each building determined 
to be in a class of severe hardship and 

(2) The amount of hardship funding 
recommended by the State based upon 
relative need, as determined in accord-
ance with the State Plan, to the limit 
of the hardship funds available. The 
State must decide on a case-by-case 
basis whether, and to what extent, it 
will recommend hardship funding. 

(e) If there are insufficient applica-
tions from hardship applicants to cover 
the 10 percent allocation provided for 
in § 455.30(d), then the State may rec-
ommend use of the remaining funds for 
other qualified applicants. The total 
amount recommended for hardship 
grants cannot exceed the 10 percent 
limit. 
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§ 455.133 Forwarding of applications 
from institutions and coordinating 
agencies for technical assistance 
and energy conservation measure 
grants. 

(a) Except as provided by § 455.92 of 
this part, each State shall forward all 
applications recommended for funding 
within its allocation to DOE once each 
program cycle along with a listing of 
buildings or measures covered by eligi-
ble applications for schools, hospitals, 
units of local government, and public 
care institutions ranked by the State if 
necessary pursuant to the provisions of 
§ 455.131. If ranking has been employed, 
the list shall include the standings of 
buildings or measures. 

(1) Measure-by-measure rankings will 
be recombined for the respective build-
ings with more than one recommended 
measure and 

(2) Buildings will be consolidated 
under one grantee application. 

(b) The State shall indicate the 
amount of financial assistance re-
quested by the applicant for each eligi-
ble building and, for those buildings 
recommended for funding within the 
limits of the State’s allocation, the 
amount recommended for funding. If 
the amount recommended is less than 
the amount requested by the applicant, 
the list shall also indicate the reason 
for that recommendation. 

(c) The State shall indicate that it 
has reviewed and evaluated all of the 
submitted applications and that those 
applications meet the relevant require-
ments of the program, and shall certify 
that applications submitted are eligi-
ble pursuant to § 455.130(a). 

§ 455.134 Forwarding of applications 
for State grants for technical assist-
ance, program assistance, and mar-
keting. 

A State eligible to apply for grants 
for technical assistance, program as-
sistance, or marketing, as described in 
§ 455.121, may submit such an applica-
tion to DOE any time after the alloca-
tions have been announced as part of, 
or in lieu of, an application for a grant 
for State administrative expenses. 
Such applications shall provide sepa-
rate narrative descriptions, budgets 
and appropriate milestone dates, cov-
ering each activity or program, that 

are sufficiently detailed to enable DOE 
to reasonably evaluate the application. 

§ 455.135 State liaison, monitoring, and 
reporting. 

Each State shall be responsible for: 
(a) Consulting with eligible institu-

tions and coordinating agencies rep-
resenting such institutions in the de-
velopment of its State Plan; 

(b) Notifying eligible institutions and 
coordinating agencies of the content of 
the approved State Plan and any 
amendment to a State Plan; 

(c) Notifying each applicant how the 
applicant’s building or measure ranked 
among other applications, and whether 
and to what extent its application will 
be recommended for funding or if not 
to be recommended for funding, the 
specific reasons(s) therefor; 

(d) Certifying that each institution 
has given its assurance that it is will-
ing and able to participate on the basis 
of any changes in amounts rec-
ommended for that institution in the 
State ranking pursuant to § 455.131; 

(e) Reporting requirements pursuant 
to § 455.113; and 

(f) Direct program oversight and 
monitoring of the activities for which 
grants are awarded as defined in the 
State Plan. States shall immediately 
notify DOE of any noncompliance or 
indication thereof. 

Subpart M—Grant Awards 

§ 455.140 Approval of applications 
from institutions and coordinating 
agencies for technical assistance 
and energy conservation measures. 

(a) DOE shall review and approve ap-
plications submitted by a State in ac-
cordance with § 455.133 if DOE deter-
mines that the applications meet the 
objectives of the Act, and comply with 
the applicable State Plan and the re-
quirements of this part. DOE may dis-
approve all or any portion of an appli-
cation to the extent funds are not 
available to carry out a program or 
measure (or portion thereof) contained 
in the application, or for such other 
reason as DOE may deem appropriate. 
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(b) DOE shall notify a State and the 
applicant of the final approval or dis-
approval of an application at the ear-
liest practicable date after the DOE re-
ceipt of the application, and, in the 
event of disapproval, shall include a 
statement of the reasons therefor. 

(c) An application which has been 
disapproved for reasons other than lack 
of funds may be amended to correct the 
cause of its disapproval and resub-
mitted in the same manner as the 
original application at any time within 
the same grant program cycle. Such an 
application will be considered to the 
extent funds have not already been des-
ignated for applicants by the ranking 
process at the time of resubmittal. 
However, nothing in this provision 
shall obligate either the State or DOE 
to take final action regarding a resub-
mitted application within the grant 
program cycle. An application not 
acted upon may be resubmitted in a 
subsequent grant program cycle. 

(d) DOE shall not provide supple-
mental funds to cover cost overruns or 
other additional costs beyond those 
provided for in the original grant 
award for technical assistance projects 
and shall fund only one technical as-
sistance project per building. 

(e) DOE shall not provide supple-
mental funds to cover cost overruns or 
other additional costs beyond those 
provided for in the original grant 
award for energy conservation meas-
ures funded under a grant in a given 
grant program cycle. DOE shall not 
provide funds to cover energy conserva-
tion measures intended to replace en-
ergy conservation measures funded in 
an earlier grant cycle unless the State 
has funds remaining after all applica-
tions for new energy conservation 
measures have been evaluated and sub-
mitted to DOE for funding. 

(f) If provided for in the State Plan, 
an applicant may reapply for a tech-
nical assistance program or an energy 
conservation measure grant which was 
included in a prior grant application 
but which was not implemented and for 
which no funds were expended. 

(g) An applicant may apply for, and 
DOE may make, grant awards in an-
other grant program cycle for addi-
tional energy conservation measures 
which relate to a building which pre-

viously received grants for other en-
ergy conservation measures. 

(h) Funds which become available to 
a grantee after the installation of all 
approved measures, due to cost 
underruns in the installed measures, 
may be used by the grantee for addi-
tional measures if such measures are 
approved in writing by the State and 
DOE. 

(i) DOE may fund costs incurred by 
an applicant for technical assistance 
and energy conservation measure 
projects after the date of the grant ap-
plication, so long as that date is no 
earlier than the close of the preceding 
grant program cycle. Such costs may 
be funded when, in the judgment of 
DOE, the applicant has complied with 
program requirements and the costs in-
curred are allowable under applicable 
cost principles and the approved 
project budget. The applicant bears the 
responsibility for the entire project 
cost unless the application is approved 
by DOE in accordance with this part. 

(j) In addition to the prior approval 
requirements for project changes as 
specified in the DOE Financial Assist-
ance Rules (10 CFR part 600), a grantee 
shall request prior written approval 
from DOE before: 

(1) Transferring DOE or matching 
amounts between buildings included in 
an approved application when the 
State ranks applications on a building- 
by-building basis or 

(2) Transferring DOE or matching 
amounts between energy conservation 
measures included in an approved ap-
plication when the State ranks on a 
measure-by-measure basis. 

§ 455.141 Grant awards for units of 
local government, public care insti-
tutions, and coordinating agencies. 

(a) DOE may make grants to units of 
local government, public care institu-
tions, and coordinating agencies rep-
resenting them for up to 50 percent of 
the costs of performing technical as-
sistance programs for buildings covered 
by an application approved in accord-
ance with § 455.140 except that in the 
case of units of local government and 
public care institutions a majority of 
whose operating and capital funds are 
provided by the Government of the 
U.S. Virgin Islands, Guam, American 
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Samoa, or the Commonwealth of the 
Northern Mariana Islands, a grant may 
be made for up to 100 percent of such 
costs. 

(b) Total grant awards within any 
State to units of local government and 
public care institutions are limited to 
funds allocated to each State in ac-
cordance with § 455.30. 

(c) Units of local government and 
public care institutions are not eligible 
for financial assistance for severe hard-
ship. 

§ 455.142 Grant awards for schools, 
hospitals, and coordinating agen-
cies. 

(a) DOE may make grants to schools, 
hospitals, and coordinating agencies 
for up to 50 percent of the costs of per-
forming technical assistance programs 
for buildings covered by an application 
approved in accordance with § 455.140; 
except that in the case of schools and 
hospitals a majority of whose oper-
ating and capital funds are provided by 
the Government of the U.S. Virgin Is-
lands, Guam, American Samoa, or the 
Commonwealth of the Northern Mar-
iana Islands a grant may be made for 
up to 100 percent of such costs. Grant 
awards for technical assistance pro-
grams in any State within any grant 
program cycle shall be limited to a 
portion of the total allocation as speci-
fied in § 455.30(b)(1). 

(b) DOE may make grants to schools, 
hospitals and coordinating agencies for 
up to 50 percent of the costs of acquir-
ing and installing energy conservation 
measures, including renewable re-
source measures, for buildings covered 
by an application approved in accord-
ance with § 455.140, except that in the 
case of schools and hospitals a major-
ity of whose operating and capital 
funds are provided by the Government 
of the U.S. Virgin Islands, Guam, 
American Samoa, or the Common-
wealth of the Northern Mariana Is-
lands, a grant may be made for up to 
100 percent of such costs. 

(c) DOE may award up to 10 percent 
of the total amount allocated to a 
State for schools and hospitals in cases 
of severe hardship, ascertained by the 
State in accordance with the State 
Plan, for buildings recommended and 

in amounts determined by the State 
pursuant to § 455.132(d)(2). 

§ 455.143 Grant awards for State ad-
ministrative expenses. 

(a) For the purpose of defraying 
State expenses in the administration of 
technical assistance programs in ac-
cordance with subpart E and energy 
conservation measures in accordance 
with subpart F or energy conservation 
measures non-Federally funded pursu-
ant to § 455.121, DOE may make grant 
awards to a State: 

(1) Immediately following public no-
tice of the amounts allocated to a 
State for the grant program cycle, and 
upon approval of the application for ad-
ministrative costs, in an amount not 
exceeding $50,000; 

(2) Concurrent with grant awards for 
approved applications for technical as-
sistance or energy conservation meas-
ures for institutions in that State and 
upon approval of an application for ad-
ministrative costs, in an amount not 
exceeding the difference between the 
amount granted pursuant to paragraph 
(a)(1) of this section and 5 percent of 
the Federal share of the total amount 
of grants awarded within the State for 
technical assistance programs and en-
ergy conservation measures in the ap-
plicable grant program cycle; or 

(3) Upon receipt by DOE of docu-
mentation from the State dem-
onstrating that sufficient non-Federal 
funding has been obligated or legally 
committed to schools and hospitals for 
energy conservation measures pursu-
ant to § 455.121(a) and § 455.123(b)(2), and 
upon approval of an application for ad-
ministrative costs, in an amount not 
exceeding the difference between the 
amount granted pursuant to paragraph 
(a)(1) of this section and 5 percent of 
the aggregate Federal and non-Federal 
funds obligated or legally committed 
to eligible recipients in the State to 
provide technical assistance, program 
assistance, and marketing programs 
and implement energy conservation 
measures consistent with this part, for 
the fiscal year concerned. 

(b) Grants for such purposes may be 
made for up to 100 percent of the pro-
jected administrative expenses, not to 
exceed the State’s allocation or the 
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$50,000 or 5 percent limit, as approved 
by DOE. 

(c) The total of all grants for State 
administrative costs, technical assist-
ance programs, and energy conserva-
tion measures (or for State administra-
tive costs, technical assistance, pro-
gram assistance, and marketing, if the 
State elects and is eligible to apply for 
such grants) in that State shall not ex-
ceed the total amount allocated for 
that State for any grant program 
cycle. 

(d) In the event that a State cannot 
or decides not to use the amount avail-
able to it for an administrative grant 
under this section for administrative 
purposes, these funds may, at the dis-
cretion of the State, be used for tech-
nical assistance and energy conserva-
tion grants to eligible institutions 
within that State in accordance with 
this part. 

§ 455.144 Grant awards for State pro-
grams to provide technical assist-
ance, program assistance, and mar-
keting. 

(a) For the purpose of defraying 
State expenses in the administration of 
special programs to provide technical 
assistance and program assistance pur-
suant to § 455.121, DOE may make a 
grant award to a State for up to 100 
percent of the funds allocated to the 
State for the grant program cycle, pro-
vided that the State meets the require-
ments described in § 455.121(b). In addi-
tion: 

(1) Funds for individual technical as-
sistance programs provided by the 
State pursuant to this section shall not 
exceed 50 percent of the cost of the 
technical assistance program; 

(2) Grants for program assistance 
may be made for up to 100 percent of a 
State’s projected program assistance 
expenses; and 

(3) Grants for State technical assist-
ance, and program assistance programs 
may be awarded by DOE upon approval 
of an application from the State. 

(b) For the purpose of defraying 
State expenses in the administration of 
a marketing program pursuant to 
§ 455.121, DOE may make a grant award 
to a State for up to 50 percent of the 
funds allocated to the State for the 
grant program cycle, provided that the 

State meets the requirements de-
scribed in § 455.121(b). In addition: 

(1) Grants for marketing may be 
made for up to 100 percent of a State’s 
projected marketing expenses; and 

(2) Such grants may be awarded by 
DOE upon approval of an application 
from the State. 

(c) If a State provides a certification 
under section 455.121(b) and is unable to 
document that the required non-Fed-
eral funding levels for energy conserva-
tion measures were achieved substan-
tially for the previous fiscal year for 
which a similar certification was sub-
mitted, DOE may deny the application, 
accept it after the percentage of allo-
cated funds is reduced in light of past 
performance, or take other appropriate 
action. 

(d) In the event that a State, after re-
ceiving a grant under this section, can-
not or decides not to use all or part of 
the amount available to it for tech-
nical assistance, program assistance, 
and marketing, these funds may, at the 
discretion of the State and after appro-
priate application to and approval of 
DOE, be used for technical assistance 
and energy conservation grants to eli-
gible institutions within that State in 
accordance with this part. 

Subpart N—Administrative Review 
§ 455.150 Right to administrative re-

view. 
(a) A State shall have a right to file 

a notice requesting administrative re-
view of a decision under § 455.143 by a 
Support Office Director to disapprove 
an application for a grant award for 
State administrative expenses subject 
to special conditions or a decision 
under § 455.21 of this part by a Support 
Office Director to disapprove a State 
Plan or an amendment to a State Plan. 

(b) A State shall have a right to file 
a notice requesting administrative re-
view of a decision under § 455.144 by a 
Support Office Director to disapprove 
an application for a grant award for 
State technical assistance, program as-
sistance, or marketing programs. 

(c) A school, hospital, coordinating 
agency, or State acting as an institu-
tion’s duly authorized agent shall have 
a right to file a notice requesting ad-
ministrative review of a decision under 
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