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(¢) In circumstances where, in order
to meet Commission requirements for
intervention, potential parties may
deem it necessary to obtain access to
safeguards information (as defined in
§73.2 of this chapter) or to sensitive un-
classified non-safeguards information,
the Secretary is delegated authority to
issue orders establishing procedures
and timelines for submitting and re-
solving requests for this information.

[69 FR 2236, Jan. 14, 2004, as amended at 73
FR 10980, Feb. 29, 2008]

§2.308 Treatment of requests for hear-
ing or petitions for leave to inter-
vene by the Secretary.

Upon receipt of a request for hearing
or a petition to intervene, the Sec-
retary will forward the request or peti-
tion and/or proffered contentions and
any answers and replies either to the
Commission for a ruling on the request/
petition and/or proffered contentions or
to the Chief Administrative Judge of
the Atomic Safety and Licensing Board
Panel for the designation of a presiding
officer under §2.313(a) to rule on the
matter.

§2.309 Hearing requests, petitions to
intervene, requirements for stand-
ing, and contentions.

(a) General requirements. Any person
whose interest may be affected by a
proceeding and who desires to partici-
pate as a party must file a written re-
quest for hearing and a specification of
the contentions which the person seeks
to have litigated in the hearing. In a
proceeding under 10 CFR 52.103, the
Commission, acting as the presiding of-
ficer, will grant the request if it deter-
mines that the requestor has standing
under the provisions of paragraph (d) of
this section and has proposed at least
one admissible contention that meets
the requirements of paragraph (f) of
this section. For all other proceedings,
except as provided in paragraph (e) of
this section, the Commission, presiding
officer, or the Atomic Safety and Li-
censing Board designated to rule on the
request for hearing and/or petition for
leave to intervene, will grant the re-
quest/petition if it determines that the
requestor/petitioner has standing under
the provisions of paragraph (d) of this
section and has proposed at least one
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admissible contention that meets the
requirements of paragraph (f) of this
section. In ruling on the request for
hearing/petition to intervene sub-
mitted by petitioners seeking to inter-
vene in the proceeding on the HLW re-
pository, the Commission, the pre-
siding officer, or the Atomic Safety
and Licensing Board shall also consider
any failure of the petitioner to partici-
pate as a potential party in the pre-li-
cense application phase under subpart
J of this part in addition to the factors
in paragraph (d) of this section. If a re-
quest for hearing or petition to inter-
vene is filed in response to any notice
of hearing or opportunity for hearing,
the applicant/licensee shall be deemed
to be a party.

(b) Timing. Unless specified elsewhere
in this chapter or otherwise provided
by the Commission, the request or peti-
tion and the list of contentions must
be filed as follows:

(1) In proceedings for the direct or in-
direct transfer of control of an NRC li-
cense when the transfer requires prior
approval of the NRC under the Com-
mission’s regulations, governing stat-
ute, or pursuant to a license condition,
twenty (20) days from the date of publi-
cation of the notice in the FEDERAL
REGISTER.

(2) In proceedings for the initial au-
thorization to construct a high-level
radioactive waste geologic repository,
and the initial licensee to receive and
process high level radioactive waste at
a geological repository operations
area, thirty (30) days from the date of
publication of the notice in the FED-
ERAL REGISTER.

(3) In proceedings for which a FED-
ERAL REGISTER notice of agency action
is published (other than a proceeding
covered by paragraphs (b)(1) or (b)(2) of
this section), not later than:

(i) The time specified in any notice of
hearing or notice of proposed action or
as provided by the presiding officer or
the Atomic Safety and Licensing Board
designated to rule on the request and/
or petition, which may not be less than
sixty (60) days from the date of publica-
tion of the notice in the FEDERAL REG-
ISTER; Or

(ii) If no period is specified, sixty (60)
days from the date of publication of
the notice.
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(4) In proceedings for which a FED-
ERAL REGISTER notice of agency action
is not published, not later than the lat-
est of:

(i) Sixty (60) days after publication of
notice on the NRC Web site at http:/
www.nre.gov/vublic-involve/major-ac-
tions.html, or

(ii) Sixty (60) days after the requestor
receives actual notice of a pending ap-
plication, but not more than sixty (60)
days after agency action on the appli-
cation.

(c) Filings after the deadline; submis-
sion of hearing request, intervention peti-
tion, or motion for leave to file new or
amended contentions—(1) Determination
by presiding officer. Hearing requests,
intervention petitions, and motions for
leave to file new or amended conten-
tions filed after the deadline in para-
graph (b) of this section will not be en-
tertained absent a determination by
the presiding officer that a participant
has demonstrated good cause by show-
ing that:

(i) The information upon which the
filing is based was not previously avail-
able;

(ii) The information upon which the
filing is based is materially different
from information previously available;
and

(iii) The filing has been submitted in
a timely fashion based on the avail-
ability of the subsequent information.

(2) Applicability of §§2.307 and 2.323. (i)
Section 2.307 applies to requests to
change a filing deadline (requested be-
fore or after that deadline has passed)
based on reasons not related to the
substance of the filing.

(ii) Section 2.323 does not apply to
hearing requests, intervention peti-
tions, or motions for leave to file new
or amended contentions filed after the
deadline in paragraph (b) of this sec-
tion.

(3) New petitioner. A hearing request
or intervention petition filed after the
deadline in paragraph (b) of this sec-
tion must include a specification of
contentions if the petitioner seeks ad-
mission as a party, and must also dem-
onstrate that the petitioner meets the
applicable standing and contention ad-
missibility requirements in paragraphs
(d) and (f) of this section.
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(4) Party or participant. A new or
amended contention filed by a party or
participant to the proceeding must also
meet the applicable contention admis-
sibility requirements in paragraph (f)
of this section. If the party or partici-
pant has already satisfied the require-
ments for standing under paragraph (d)
of this section in the same proceeding
in which the new or amended conten-
tions are filed, it does not need to do so
again.

(d) Standing. (1) General require-
ments. A request for hearing or peti-
tion for leave to intervene must state:

(i) The name, address and telephone
number of the requestor or petitioner;

(ii) The nature of the requestor’s/pe-
titioner’s right under the Act to be
made a party to the proceeding;

(iii) The nature and extent of the re-
questor’s/petitioner’s property, finan-
cial or other interest in the proceeding;
and

(iv) The possible effect of any deci-
sion or order that may be issued in the
proceeding on the requestor’s/peti-
tioner’s interest.

(2) Rulings. In ruling on a request for
hearing or petition for leave to inter-
vene, the Commission, the presiding of-
ficer, or the Atomic Safety and Licens-
ing Board designated to rule on such
requests must determine, among other
things, whether the petitioner has an
interest affected by the proceeding
considering the factors enumerated in
paragraph (d)(1) of this section.

(3) Standing in enforcement pro-
ceedings. In enforcement proceedings,
the licensee or other person against
whom the action is taken shall have
standing.

(e) Discretionary Intervention. The pre-
siding officer may consider a request
for discretionary intervention when at
least one requestor/petitioner has es-
tablished standing and at least one ad-
missible contention has been admitted
so that a hearing will be held. A re-
questor/petitioner may request that his
or her petition be granted as a matter
of discretion in the event that the peti-
tioner is determined to lack standing
to intervene as a matter of right under
paragraph (d)(1) of this section. Accord-
ingly, in addition to addressing the fac-
tors in paragraph (d)(1) of this section,
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a petitioner who wishes to seek inter-
vention as a matter of discretion in the
event it is determined that standing as
a matter of right is not demonstrated
shall address the following factors in
his/her initial petition, which the Com-
mission, the presiding officer or the
Atomic Safety and Licensing Board
will consider and balance:

(1) Factors weighing in favor of al-
lowing intervention—

(i) The extent to which the reques-
tor’s/petitioner’s participation may
reasonably be expected to assist in de-
veloping a sound record;

(ii) The nature and extent of the re-
questor’s/petitioner’s property, finan-
cial or other interests in the pro-
ceeding; and

(iii) The possible effect of any deci-
sion or order that may be issued in the
proceeding on the requestor’s/peti-
tioner’s interest;

(2) Factors weighing against allowing
intervention—

(i) The availability of other means
whereby the requestor’s/petitioner’s in-
terest will be protected;

(ii) The extent to which the reques-
tor’s/petitioner’s interest will be rep-
resented by existing parties; and

(iii) The extent to which the reques-
tor’s/petitioner’s participation will in-
appropriately broaden the issues or
delay the proceeding.

(f) Contentions. (1) A request for hear-
ing or petition for leave to intervene
must set forth with particularity the
contentions sought to be raised. For
each contention, the request or peti-
tion must:

(i) Provide a specific statement of
the issue of law or fact to be raised or
controverted, provided further, that the
issue of law or fact to be raised in a re-
quest for hearing under 10 CFR 52.103(b)
must be directed at demonstrating that
one or more of the acceptance criteria
in the combined license have not been,
or will not be met, and that the spe-
cific operational consequences of non-
conformance would be contrary to pro-
viding reasonable assurance of ade-
quate protection of the public health
and safety;

(ii) Provide a brief explanation of the
basis for the contention;
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(iii) Demonstrate that the issue
raised in the contention is within the
scope of the proceeding;

(iv) Demonstrate that the issue
raised in the contention is material to
the findings the NRC must make to
support the action that is involved in
the proceeding;

(v) Provide a concise statement of
the alleged facts or expert opinions
which support the requestor’s/peti-
tioner’s position on the issue and on
which the petitioner intends to rely at
hearing, together with references to
the specific sources and documents on
which the requestor/petitioner intends
to rely to support its position on the
issue;

(vi) In a proceeding other than one
under 10 CFR 52.103, provide sufficient
information to show that a genuine
dispute exists with the applicant/li-
censee on a material issue of law or
fact. This information must include
references to specific portions of the
application (including the applicant’s
environmental report and safety re-
port) that the petitioner disputes and
the supporting reasons for each dis-
pute, or, if the petitioner believes that
the application fails to contain infor-
mation on a relevant matter as re-
quired by law, the identification of
each failure and the supporting reasons
for the petitioner’s belief; and

(vii) In a proceeding under 10 CFR
52.103(b), the information must be suffi-
cient, and include supporting informa-
tion showing, prima facie, that one or
more of the acceptance criteria in the
combined license have not been, or will
not be met, and that the specific oper-
ational consequences of nonconform-
ance would be contrary to providing
reasonable assurance of adequate pro-
tection of the public health and safety.
This information must include the spe-
cific portion of the report required by
10 CFR 52.99(c) which the requestor be-
lieves is inaccurate, incorrect, and/or
incomplete (i.e., fails to contain the
necessary information required by
§52.99(c)). If the requestor identifies a
specific portion of the §52.99(c) report
as incomplete and the requestor con-
tends that the incomplete portion pre-
vents the requestor from making the
necessary prima facie showing, then the
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requestor must explain why this defi-
ciency prevents the requestor from
making the prima facie showing.

(2) Contentions must be based on doc-
uments or other information available
at the time the petition is to be filed,
such as the application, supporting
safety analysis report, environmental
report or other supporting document
filed by an applicant or licensee, or
otherwise available to a petitioner. On
issues arising under the National Envi-
ronmental Policy Act, participants
shall file contentions based on the ap-
plicant’s environmental report. Par-
ticipants may file new or amended en-
vironmental contentions after the
deadline in paragraph (b) of this sec-
tion (e.g., based on a draft or final NRC
environmental impact statement, envi-
ronmental assessment, or any supple-
ments to these documents) if the con-
tention complies with the require-
ments in paragraph (c) of this section.

(3) If two or more requestors/peti-
tioners seek to co-sponsor a conten-
tion, the requestors/petitioners shall
jointly designate a representative who
shall have the authority to act for the
requestors/petitioners with respect to
that contention. If a requestor/peti-
tioner seeks to adopt the contention of
another sponsoring  requestor/peti-
tioner, the requestor/petitioner who
seeks to adopt the contention must ei-
ther agree that the sponsoring re-
questor/petitioner shall act as the rep-
resentative with respect to that con-
tention, or jointly designate with the
sponsoring requestor/petitioner a rep-
resentative who shall have the author-
ity to act for the requestors/petitioners
with respect to that contention.

(g) Selection of hearing procedures. A
request for hearing and/or petition for
leave to intervene may, except in a
proceeding under 10 CFR 52.103, also ad-
dress the selection of hearing proce-
dures, taking into account the provi-
sions of §2.310. If a request/petition re-
lies upon §2.310(d), the request/petition
must demonstrate, by reference to the
contention and the bases provided and
the specific procedures in subpart G of
this part, that resolution of the con-
tention necessitates resolution of ma-
terial issues of fact which may be best
determined through the use of the
identified procedures.
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(h) Requirements applicable to States,
local governmental bodies, and Federally-
recognized Indian Tribes seeking party
status. (1) If a State, local govern-
mental body (county, municipality or
other subdivision), or Federally-recog-
nized Indian Tribe seeks to participate
as a party in a proceeding, it must sub-
mit a request for hearing or a petition
to intervene containing at least one ad-
missible contention, and must des-
ignate a single representative for the
hearing. If a request for hearing or pe-
tition to intervene is granted, the Com-
mission, the presiding officer or the
Atomic Safety and Licensing Board
ruling on the request will admit as a
party to the proceeding a single des-
ignated representative of the State, a
single designated representative for
each local governmental body (county,
municipality or other subdivision), and
a single designated representative for
each Federally-recognized Indian
Tribe. Where a State’s constitution
provides that both the Governor and
another State official or State govern-
mental body may represent the inter-
ests of the State in a proceeding, the
Governor and the other State official/
government body will be considered
separate participants.

(2) If the proceeding pertains to a
production or utilization facility (as
defined in §50.2 of this chapter) located
within the boundaries of the State,
local governmental body, or Federally-
recognized Indian Tribe seeking to par-
ticipate as a party, no further dem-
onstration of standing is required. If
the production or utilization facility is
not located within the boundaries of
the State, local governmental body, or
Federally-recognized Indian Tribe
seeking to participate as a party, the
State, local governmental body, or
Federally-recognized Indian Tribe also
must demonstrate standing.

(3) In any proceeding on an applica-
tion for a construction authorization
for a high-level radioactive waste re-
pository at a geologic repository oper-
ations area under parts 60 or 63 of this
chapter, or an application for a license
to receive and possess high-level radio-
active waste at a geologic repository
operations area under parts 60 or 63 of
this chapter, the Commission shall per-
mit intervention by the State and local
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governmental body (county, munici-
pality or other subdivision) in which
such an area is located and by any af-
fected Federally-recognized Indian
Tribe as defined in parts 60 or 63 of this
chapter if the requirements of para-
graph (f) of this section are satisfied
with respect to at least one contention.
All other petitions for intervention in
any such proceeding must be reviewed
under the provisions of paragraphs (a)
through (f) of this section.

(i) Answers to hearing requests, inter-
vention petitions, and motions for leave to
file new or amended contentions filed
after the deadline. Unless otherwise
specified by the Commission, the pre-
siding officer, or the Atomic Safety
and Licensing Board designated to rule
on the request, petition, or motion—

(1) The applicant/licensee, the NRC
staff, and other parties to a proceeding
may file an answer to a hearing re-
quest, intervention petition, or motion
for leave to file amended or new con-
tentions filed after the deadline in
§2.309(b) within 25 days after service of
the request, petition, or motion. An-
swers should address, at a minimum,
the factors set forth in paragraphs (a)
through (h) of this section insofar as
these sections apply to the filing that
is the subject of the answer.

(2) Except in a proceeding under
§52.103 of this chapter, the participant
who filed the hearing request, interven-
tion petition, or motion for leave to
file new or amended contentions after
the deadline may file a reply to any an-
swer. The reply must be filed within 7
days after service of that answer.

(3) No other written answers or re-
plies will be entertained.

(j) Decision on request/petition. (1) In
all proceedings other than a proceeding
under §52.103 of this chapter, the pre-
siding officer shall issue a decision on
each request for hearing or petition to
intervene within 45 days of the conclu-
sion of the initial pre-hearing con-
ference or, if no pre-hearing conference
is conducted, within 45 days after the
filing of answers and replies under
paragraph (i) of this section. With re-
spect to a request to admit amended or
new contentions, the presiding officer
shall issue a decision on each such re-
quest within 45 days of the conclusion
of any pre-hearing conference that may
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be conducted regarding the proposed
amended or new contentions or, if no
pre-hearing conference is conducted,
within 45 days after the filing of an-
swers and replies, if any. In the event
the presiding officer cannot issue a de-
cision within 45 days, the presiding of-
ficer shall issue a notice advising the
Commission and the parties, and the
notice shall include the expected date
of when the decision will issue.

(2) The Commission, acting as the
presiding officer, shall expeditiously
grant or deny the request for hearing
in a proceeding under §52.103 of this
chapter. The Commission’s decision
may not be the subject of any appeal
under §2.311.

[69 FR 2236, Jan. 14, 2004, as amended at 72
FR 49474, Aug. 28, 2007; 73 FR 44620, July 31,
2008; 77 FR 46591, Aug. 3, 2012]

§2.310 Selection of hearing proce-
dures.

Upon a determination that a request
for hearing/petition to intervene should
be granted and a hearing held, the
Commission, the presiding officer, or
the Atomic Safety and Licensing Board
designated to rule on the request/peti-
tion will determine and identify the
specific hearing procedures to be used
for the proceeding as follows—

(a) Except as determined through the
application of paragraphs (b) through
(h) of this section, proceedings for the
grant, renewal, licensee-initiated
amendment, or termination of licenses
or permits subject to parts 30, 32
through 36, 39, 40, 50, 52, 54, 55, 61, 70
and 72 of this chapter may be con-
ducted under the procedures of subpart
L of this part.

(b) Proceedings on enforcement mat-
ters must be conducted under the pro-
cedures of subpart G of this part, un-
less all parties agree and jointly re-
quest that the proceedings be con-
ducted under the procedures of subpart
L or subpart N of this part, as appro-
priate.

(c) Proceedings on the licensing of
the construction and operation of a
uranium enrichment facility must be
conducted under the procedures of sub-
part G of this part.

(d) In proceedings for the grant, re-
newal, licensee-initiated amendment,
or termination of licenses or permits
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