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emergency, the Emergency & Incident
Management Council (EIMC) will con-
vene at least one emergency meeting.
Resulting from this meeting, the
EIMC’s responsibilities will include,
but not be limited to:

(1) Assigning consultation and situa-
tional awareness tasks;

(2) Creating ad hoc task groups;

(3) Assigning recommendation devel-
opment tasks to the ad hoc task groups
it has created; and

(4) Presenting its recommendations
to the Secretary as expeditiously as
possible and practicable.

(c) Following receipt of the EIMC’s
recommendations, unless the Secretary
has determined alternative procedures
are appropriate, the Secretary will
issue an emergency order as quickly as
the Secretary determines that the situ-
ation requires.

§205.383 Consultation.

(a) To obtain information related to
a particular grid security emergency
and recommended emergency measures
from those government entities, elec-
tric reliability organizations, and pri-
vate sector companies, and their re-
spective associations where applicable,
affected by the emergency, the office
that is delegated the authority by the
Secretary will conduct consultation re-
lated to each emergency order. Before
an emergency order is put into effect
and, to the extent practicable in light
of the nature of the grid security emer-
gency and the urgency of the need for
action, efforts will be made to consult
with at least the following, as appro-
priate:

(1) The Electricity Subsector Coordi-
nating Council;

(2) The Electricity Information Shar-
ing and Analysis Center;

(3) The Electric Reliability Organiza-
tion;

(4) Regional entities; and

(6) Owners, users, or operators of
critical electric infrastructure or of de-
fense critical electric infrastructure
within the United States; and

(6) At least the following government
entities:

(i) Authorities in the government of
Canada;

(ii) Authorities in the government of
Mexico;
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(iii) Appropriate Federal and State
agencies including, but not limited to,
those supporting Emergency Support
Function No. 12;

(iv) The Federal Energy Regulatory
Commission; and

(v) The Nuclear Regulatory Commis-
sion.

(b) The Department recognizes the
expertise of electric grid owners and
operators and other consulted entities
in seeking to ensure that emergency
orders result in the safe and effective
operation of the electric grid, align
with additional priorities including
evidence collection, and comply with
existing regulatory requirements,
where required. The Department will
endeavor, to the extent practicable, to
conduct consultation in alignment
with the existing Emergency Support
Function No. 12 structure and estab-
lished emergency management proc-
esses under the National Response
Framework.

[83 FR 1180, Jan. 10, 2018, as amended at 85
FR 3232, Jan. 21, 2020]

§205.384 Communication of orders.

The Department will communicate
the contents of an emergency order to
the entities subject to the order, uti-
lizing the most expedient form or
forms of communication under the cir-
cumstances. The Department will at-
tempt to conduct communication of
emergency orders in alignment with
the existing Emergency Support Func-
tion No. 12 structure and established
emergency management procedures
under the National Response Frame-
work by relying on existing coordi-
nating bodies, such as the ESCC and
the E-ISAC, and, recognizing the exist-
ence of established crisis communica-
tion procedures, any other form or
forms of communication most expe-
dient under the particular cir-
cumstances. To the extent practicable
under the particular circumstances, ef-
forts will be made to declassify eligible
information to ensure maximum dis-
tribution.

§205.385 Clarification or reconsider-
ation.
(a) Any entity subject to an emer-
gency order may request clarification
or reconsideration of the emergency
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order. All such requests must be sub-
mitted in writing to the Secretary. The
Department will post all such requests
on the DOE website consistent with 10
CFR part 1004. To the extent the or-
dered entity believes the grid security
emergency order lacks necessary clar-
ity for implementation, or conflicts
with the technically feasible oper-
ations of the electric grid or existing
regulatory requirements, the ordered
entity should seek immediate clarifica-
tion from the Department.

(b) Upon receipt of a request for clar-
ification or reconsideration, the Sec-
retary may, in his or her sole discre-
tion, order a stay of the emergency
order for which such clarification or re-
hearing is sought. The Secretary will
act as soon as practicable on each re-
quest, with or without further pro-
ceedings. Such responsive actions may
include granting or denying the re-
quest or abrogating or modifying the
order, in whole or in part.

§205.386 Temporary access to classi-
fied and sensitive information.

(a) To the extent practicable, and
consistent with obligations to protect
classified and sensitive information,
the Secretary may provide temporary
access to classified and sensitive infor-
mation, at the level necessary in light
of the conditions of the incident, re-
lated to a grid security emergency for
which emergency measures are issued
to key personnel of any entity subject
to such emergency measures, to the ex-
tent the Secretary deems necessary
under the circumstances. The purpose
of this access, as defined under section
215A(b)(7) of the Federal Power Act, is
to enable optimum communication be-
tween the entity and the Secretary and
other appropriate Federal agencies re-
garding the grid security emergency.

(b) CEII will be shared, where deemed
necessary by the Secretary, in accord-
ance with 10 CFR part 1004.

§205.387 Tracking compliance.

Beginning at the time the Secretary
issues an emergency order, the Depart-
ment may, at the discretion of the Sec-
retary, require the entity or entities
subject to an emergency order to pro-
vide a detailed account of actions
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taken to comply with the terms of the
emergency order.

§205.388 Enforcement.

In accordance with available enforce-
ment authorities, the Secretary may
take or seek enforcement action
against any entity subject to an emer-
gency order who fails to comply with
the terms of that emergency order.

§205.389 Rehearing and judicial re-
view.

The procedures of Part III of the Fed-
eral Power Act apply to motions for re-
hearing of an emergency order. A re-
quest for clarification or reconsider-
ation filed under §205.385 of this sub-
part, if the filling entity so designates,
may serve as a request for rehearing
pursuant to section 313(a) of the Fed-
eral Power Act.

§205.390 Liability exemptions.

(a) To the extent any action or omis-
sion taken by an entity that is nec-
essary to comply with an emergency
order issued pursuant to section
215A(b)(1) of the Federal Power Act and
this Part, including any action or
omission taken to voluntarily comply
with such order, results in noncompli-
ance with, or causes such entity not to
comply with any rule, order, regula-
tion, or provision of or under the Fed-
eral Power Act, including any reli-
ability standard approved by the Fed-
eral Energy Regulatory Commission
pursuant to section 215 of the Federal
Power Act, the Department will not
consider such action or omission to be
a violation of such rule, order, regula-
tion, or provision.

(b) The Department will treat an ac-
tion or omission by an owner, operator,
or user of critical electric infrastruc-
ture or of defense critical electric in-
frastructure to comply with an emer-
gency order issued pursuant to section
215A(b)(1) of the Federal Power Act as
the functional equivalent of an action
or omission taken to comply with an
order issued under section 202(c) of the
Federal Power Act for purposes of sec-
tion 202(c).

(c) The liability exemptions specified
in paragraphs (a) and (b) of this section
do not apply to an entity that, in the
course of complying with an emergency
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order by taking an action or omission
for which the entity would otherwise
be liable, takes such action or omission
in a grossly negligent manner.

§205.391 Termination of an emergency
order.

(a) An emergency order will expire no
later than 15 days after its issuance.
The Secretary may reissue an emer-
gency order for subsequent periods, not
to exceed 15 days for each such period,
provided that the President, for each
such period, issues and provides to the
Secretary a written directive or deter-
mination that the grid security emer-
gency for which the Secretary intends
to reissue an emergency order con-
tinues to exist or that the emergency
measures continue to be required.

(b) The Secretary may rescind an
emergency order after finding that the
grid security emergency for which that
order was issued has ended, and that
protective or mitigation measures re-
quired by that order have been suffi-
ciently taken.

(c) An entity or entities subject to an
emergency order issued under this sub-
part may, at any time, request termi-
nation of the emergency order by dem-
onstrating, in a petition to the Sec-
retary, that the emergency no longer
exists and that protective or mitiga-
tion measures required by the order
have been sufficiently taken.
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Subpart A—Collection of Informa-
tion Under the Energy Supply
and Environmental Coordina-
fion Act of 1974

§207.1 Purpose.

The purpose of this subpart is to set
forth the manner in which energy in-
formation which the Administrator is
authorized to obtain by sections 11 (a)
and (b) of ESECA will be collected.

§207.2 Definitions.

As used in this subpart:

Administrator means the Federal En-
ergy Administrator of his delegate.

Energy information includes all infor-
mation in whatever form on (1) fuel re-
serves, exploration, extraction, and en-
ergy resources (including petro-
chemical feedstocks) wherever located;
(2) production, distribution, and con-
sumption of energy and fuels, wherever
carried on; and (3) matters relating to
energy and fuels such as corporate
structure and proprietary relation-
ships, costs, prices, capital investment,
and assets, and other matters directly
related thereto, wherever they exist.

ESECA means the Energy Supply and
Environmental Coordination Act of
1974 (Pub. L. 93-319).

EPAA means the Emergency Petro-
leum Allocation Act of 1973 (Pub. L. 93—
159).

DOE means the Department of En-
ergy.

Person means any natural person,
corporation, partnership, association,
consortium, or any entity organized for
a common business purpose, wherever
situated, domiciled, or doing business,
who directly or through other persons
subject to their control does business
in any part of the United States.

United States, when used in the geo-
graphical sense, means the States, the
District of Columbia, Puerto Rico, and
the territories and possessions of the
United States.

§207.3 Method of collecting energy in-
formation under ESECA.

(a) Whenever the Administrator de-
termines that:
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(1) Certain energy information is nec-
essary to assist in the formulation of
energy policy or to carry out the pur-
poses of the ESECA of the EPAA; and

(2) Such energy information is not
available to DOE under the authority
of statutes other than ESECA or that
such energy information should, as a
matter of discretion, be collected under
the authority of ESECA;

He shall require reports of such infor-
mation to be submitted to DOE at least
every ninety calendar days.

(b) The Administrator may require
such reports of any person who is en-
gaged in the production, processing, re-
fining, transportation by pipeline, or
distribution (at other than the retail
level) of energy resources.

(c) The Administrator may require
such reports by rule, order, question-
naire, or such other means as he deter-
mines appropriate.

(d) Whenever reports of energy infor-
mation are requested under this sub-
part, the rule, order, questionnaire, or
other means requesting such reports
shall contain (or be accompanied by) a
recital that such reports are being re-
quested under the authority of ESECA.

(e) In addition to requiring reports,
the Administrator may, at his discre-
tion, in order to obtain energy infor-
mation under the authority of ESECA:

(1) Sign and issue subpoenas in ac-
cordance with the provisions of §205.8
of this chapter for the attendance and
testimony of witnesses and the produc-
tion of books, records, papers, and
other documents;

(2) Require any person, by rule or
order, to submit answers in writing to
interrogatories, requests for reports or
for other information, with such an-
swers or other submissions made with-
in such reasonable period as is speci-
fied in the rule or order, and under
oath; and

(3) Administer oaths.

Any such subpoena or rule or order
shall contain (or be accompanied by) a
recital that energy information is re-
quested under the authority of ESECA.

(f) For the purpose of verifying the
accuracy of any energy information re-
quested, acquired, or collected by the
DOE, the Administrator, or any officer
or employee duly designated by him,
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upon presenting appropriate creden-
tials and a written notice from the Ad-
ministrator to the owner, operator, or
agent in charge, may—

(1) Enter, at reasonable times, any
business premise of facility; and

(2) Inspect, at reasonable times and
in a reasonable manner, any such
premise or facility, inventory and sam-
ple any stock of energy resources
therein, and examine and copy books,
records, papers, or other documents,
relating to any such energy informa-
tion.

Such written notice shall reasonably
describe the premise or facility to be
inspected, the stock to be inventoried
or sampled, or the books, records, pa-
pers or other documents to be exam-
ined or copied.

§207.4 Confidentiality of energy infor-
mation.

(a) Information obtained by the DOE
under authority of ESECA shall be
available to the public in accordance
with the provisions of part 202 of this
chapter. Upon a showing satisfactory
to the Administrator by any person
that any energy information obtained
under this subpart from such person
would, if made public, divulge methods
or processes entitled to protection as
trade secrets or other proprietary in-
formation of such person, such infor-
mation, or portion thereof, shall be
deemed confidential in accordance with
the provisions of section 1905 of title 18,
United States Code; except that such
information, or part thereof, shall not
be deemed confidential pursuant to
that section for purposes of disclosure,
upon request, to (1) any delegate of the
DOE for the purpose of carrying out
ESECA or the EPAA, (2) the Attorney
General, the Secretary of the Interior,
the Federal Trade Commission, the
Federal Power Commission, or the
General Accounting Office, when nec-
essary to carry out those agencies’ du-
ties and responsibilities under ESECA
and other statutes, and (3) the Con-
gress, or any Committee of Congress
upon request of the Chairman.

(b) Whenever the Administrator re-
quests reports of energy information
under this subpart, he may specify (in
the rule, order or questionnaire or
other means by which he has requested
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such reports) the nature of the showing
required to be made in order to satisfy
DOE that certain energy information
contained in such reports warrants
confidential treatment in accordance
with this section. He shall, to the max-
imum extent practicable, either before
or after requesting reports, by ruling
or otherwise, inform respondents pro-
viding energy information pursuant to
this subpart of whether such informa-
tion will be made available to the pub-
lic pursuant to requests under the
Freedom of Information Act (b U.S.C.
552).

§207.5 Violations.

Any practice that circumvents or
contravenes or results in a circumven-
tion or contravention of the require-
ments of any provision of this subpart
or any order issued pursuant thereto is
a violation of the DOE regulations
stated in this subpart.

§207.6 Notice of probable violation
and remedial order.

(a) Purpose and scope. (1) This section
establishes the procedures for deter-
mining the nature and extent of viola-
tions of this subpart and the proce-
dures for issuance of a notice of prob-
able violation, a remedial order or a re-
medial order for immediate compli-
ance.

(2) When the DOE discovers that
there is reason to believe a violation of
any provision of this subpart, or any
order issued thereunder, has occurred,
is continuing or is about to occur, the
DOE may conduct proceedings to deter-
mine the nature and extent of the vio-
lation and may issue a remedial order
thereafter. The DOE may commence
such proceeding by serving a notice of
probable violation or by issuing a re-
medial order for immediate compli-
ance.

(b) Notice of probable violation. (1) The
DOE may begin a proceeding under this
subpart by issuing a notice of probable
violation if the DOE has reason to be-
lieve that a violation has occurred, is
continuing, or is about to occur.

(2) Within 10 days of the service of a
notice of probable violation, the person
upon whom the notice is served may
file a reply with the DOE office that
issued the notice of probable violation

53

§207.6

at the address provided in §205.12 of
this chapter. The DOE may extend the
10-day period for good cause shown.

(3) The reply shall be in writing and
signed by the person filing it. The reply
shall contain a full and complete state-
ment of all relevant facts pertaining to
the act or transaction that is the sub-
ject of the notice of probable violation.
Such facts shall include a complete
statement of the business or other rea-
sons that justify the act or trans-
action, it appropriate; a detailed de-
scription of the act or transaction; and
a full discussion of the pertinent provi-
sions and relevant facts reflected in
any documents submitted with the
reply. Copies of all relevant documents
shall be submitted with the reply.

(4) The reply shall include a discus-
sion of all relevant authorities, includ-
ing, but not limited to, DOE rulings,
regulations, interpretations, and deci-
sions on appeals and exceptions relied
upon to support the particular position
taken.

(5) The reply should indicate whether
the person requests or intends to re-
quest a conference regarding the no-
tice. Any request not made at the time
of the reply shall be made as soon
thereafter as possible to insure that
the conference is held when it will be
most beneficial. A request for a con-
ference must conform to the require-
ments of subpart M of part 205 of this
chapter.

(6) If a person has not filed a reply
with the DOE within the 10-day period
provided, and the DOE has not ex-
tended the 10-day period, the person
shall be deemed to have conceded the
accuracy of the factual allegations and
legal conclusions stated in the notice
of probable violation.

(7) If the DOE finds, after the 10-day
period provided in §207.6(b)(2), that no
violation has occurred, is continuing,
or is about to occur, or that for any
reason the issuance of a remedial order
would not be appropriate, it shall no-
tify, in writing, the person to whom a
notice of probable violation has been
issued that the notice is rescinded.

(c) Remedial order. (1) If the DOE
finds, after the 10-day period provided
in §207.6(b)(2), that a violation has oc-
curred, is continuing, or is about to
occur, the DOE may issue a remedial
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