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§1021.211

(c) During the decisionmaking proc-
ess for each DOE proposal, DOE shall
consider the relevant NEPA docu-
ments, public and agency comments (if
any) on those documents, and DOE re-
sponses to those comments, as part of
its consideration of the proposal (40
CFR 1505.1(d)) and shall include such
documents, comments, and responses
as part of the administrative record (40
CFR 1505.1(c)).

(d) If an EIS or EA is prepared for a
DOE proposal, DOE shall consider the
alternatives analyzed in that EIS or
EA before rendering a decision on that
proposal; the decision on the proposal
shall be within the range of alter-
natives analyzed in the EA or EIS (40
CFR 1505.1(e)).

(e) When DOE uses a broad decision
(such as one on a policy or program) as
a basis for a subsequent narrower deci-
sion (such as one on a project or other
site-specific proposal), DOE may use
tiering (40 CFR 1502.20) and incorpora-
tion of material by reference (40 CFR
1502.21) in the NEPA review for the sub-
sequent narrower proposal.

§1021.211 Interim actions: Limitations
on actions during the NEPA proc-
ess.

While DOE is preparing an EIS that
is required under §1021.300(a) of this
part, DOE shall take no action con-
cerning the proposal that is the subject
of the EIS before issuing an ROD, ex-
cept as provided at 40 CFR 1506.1. Ac-
tions that are covered by, or are a part
of, a DOE proposal for which an EIS is
being prepared shall not be categori-
cally excluded under subpart D of these
regulations unless they qualify as in-
terim actions under 40 CFR 1506.1.

§1021.212 Research, development,
demonstration, and testing.

(a) This section applies to the adop-
tion and application of programs that
involve research, development, dem-
onstration, and testing for new tech-
nologies (40 CFR 1502.4(c)(3)). Adoption
of such programs might also lead to
commercialization or other broad-scale
implementation by DOE or another en-
tity.

(b) For any proposed program de-
scribed in paragraph (a) of this section,
DOE shall begin its NEPA review (if

10 CFR Ch. X (1-1-24 Edition)

otherwise required by this part) as
soon as environmental effects can be
meaningfully evaluated, and before
DOE has reached the level of invest-
ment or commitment likely to deter-
mine subsequent development or re-
strict later alternatives, as discussed
at 40 CFR 1502.4(c)(3).

(c) For subsequent phases of develop-
ment and application, DOE shall pre-
pare one or more additional NEPA doc-
uments (if otherwise required by this
part).

§1021.213 Rulemaking.

(a) This section applies to regula-
tions promulgated by DOE.

(b) DOE shall begin its NEPA review
of a proposed rule (if otherwise re-
quired by this part) while drafting the
proposed regulation, and as soon as en-
vironmental effects can be meaning-
fully evaluated.

(c) DOE shall include any relevant
NEPA documents, public and agency
comments (if any) on those documents,
and DOE responses to those comments,
as part of the administrative record (40
CFR 1505.1(c)).

(d) If an EIS is required, DOE will
normally publish the draft EIS at the
time it publishes the proposed rule (40
CFR 1502.5(d)). DOE will normally com-
bine any public hearings required for a
proposed rule with the public hearings
required on the draft EIS under
§1021.313 of this part. The draft EIS
need not accompany notices of inquiry
or advance notices of proposed rule-
making that DOE may use to gather
information during early stages of reg-
ulation development. When engaged in
rulemaking for the purpose of pro-
tecting the public health and safety,
DOE may issue the final rule simulta-
neously with publication of the EPA
Notice of Availability of the final EIS
in accordance with 40 CFR 1506.10(b).

(e) If an EA is required, DOE will nor-
mally complete the EA and issue any
related FONSI prior to or simulta-
neously with issuance of the proposed
rule; however, if the EA leads to prepa-
ration of an EIS, the provisions of
paragraph (d) of this section shall
apply.
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