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(v) That any prior recipients of this 
disputed record, who, the Commission 
believes, still retain a copy thereof, 
will be sent a copy of the statement of 
disagreement, after an accounting of 
disclosures has been kept pursuant to 5 
U.S.C. 552a(c); 

(vi) Of his or her right to seek judi-
cial review of the refusal to amend the 
record, pursuant to 5 U.S.C. 
552a(g)(1)(A). 

[40 FR 59187, Dec. 22, 1975] 

§ 425.5 Disclosure of records to agen-
cies or persons other than the indi-
vidual to whom the record pertains. 

Records subject to the Privacy Act 
that are requested by any person other 
than the individual to whom they per-
tain will not be made available except 
under the following circumstances: 

(a) Records may be circulated to ap-
propriate officials incident to placing 
Fellows in work assignments for the 
Fellowship year. 

(b) An accounting of the date, nature, 
and purpose of each disclosure of a 
record as well as the name and address 
of the person and agency to whom the 
disclosure was made will be indicated 
on the record. This accounting is avail-
able to the individual to whom the 
records pertain on written request to 
the Commission. 

[40 FR 52416, Nov. 10, 1975; 40 FR 56651, Dec. 

4, 1975, as amended at 40 FR 59187, Dec. 22, 

1975] 
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Subpart A—Implementation of the 
Privacy Act of 1974 

§ 426.101 Purpose and scope. 

The regulations in this part set forth 
the Commission’s procedures under the 
Privacy Act, as required by 5 U.S.C. 
552a(f), with respect to systems of 
records maintained by the Commission. 
The rules in this part apply to all 
records maintained by the Commission 
that are retrieved by an individual’s 
name or by some identifying number, 
symbol, or other identifying particular 
assigned to the individual. These regu-
lations establish procedures by which 
an individual may exercise the rights 
granted by the Privacy Act to deter-
mine whether a Commission system of 
records contains a record pertaining to 
him or her; to gain access to such 
records; and to request correction or 
amendment of such records. These 
rules should be read together with the 
Privacy Act, which provides additional 
information about records maintained 
on individuals. 

§ 426.102 Definitions. 

The definitions in subsection (a) of 
the Privacy Act (5 U.S.C. 552a(a)) apply 
to this part. In addition, as used in this 
part: 
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Business day means a calendar day, 

excluding Saturdays, Sundays, and 

legal public holidays. 

Chair means the Chair of the Com-

mission, or his or her designee; 

Commission means the National Com-

mission on Military, National, and 
Public Service; 

Commission system means a system of 
records maintained by the Commission; 

General Counsel means the General 
Counsel of the Commission, or his or 
her designee. 

Individual means a citizen of the 
United States or an alien lawfully ad-
mitted for permanent residence. 

Privacy Act or Act means the Privacy 
Act of 1974, as amended (5 U.S.C. 552a); 

You, your, or other references to the 
reader of the regulations in this part 
are meant to apply to the individual to 
whom a record pertains. 

§ 426.103 Inquiries about systems of 
records or implementation of the 
Privacy Act. 

Inquiries about the Commission’s 
systems of records or implementation 
of the Privacy Act should be sent to 
the following address: National Com-
mission on Military, National, and 
Public Service, Office of the General 
Counsel, 2530 Crystal Drive, Suite 1000, 
Box No. 63, Arlington, VA 22202. 

§ 426.104 Procedures for accessing 
records pertaining to an individual. 

The following procedures apply to 
records that are contained in a Com-
mission system: 

(a) You may request to be notified if 
a system of records that you name con-
tains records pertaining to you, and to 
review any such records, by writing to 
the Office of the General Counsel (see 
§ 426.103). You also may call the Office 
of the General Counsel at 703–571–3742 
on business days, between the hours of 
9 a.m. and 5 p.m., to schedule an ap-
pointment to make such a request in 
person. A request for records should be 
presented in writing and should iden-
tify specifically the Commission sys-
tem(s) involved. Your request to access 
records pertaining to you will be treat-
ed as a request under both the Privacy 
Act, as implemented by this part, and 
the Freedom of Information Act (5 

U.S.C. 552), as implemented by subpart 

B of this part. 

(b) Access to the records, or to any 

other information pertaining to you 

that is contained in the system, shall 

be provided if the identification re-

quirements of § 426.105 are satisfied and 

the records are determined otherwise 

to be releasable under the Privacy Act 

and these regulations. The Commission 

shall provide you an opportunity to 

have a copy made of any such records 

about you. Only one copy of each re-

quested record will be supplied, based 

on the fee schedule in § 426.108. 

(c) The Commission will comply 

promptly with requests made in person 

at scheduled appointments, if the re-

quirements of this section are met and 

the records sought are immediately 

available. The Commission will ac-

knowledge, within 10 business days, 

mailed requests or personal requests 

for records that are not immediately 

available, and the information re-

quested will be provided promptly 

thereafter. 

(d) If you make your request in per-

son at a scheduled appointment, you 

may, upon your request, be accom-

panied by a person of your choice to re-

view your records. The Commission 

may require that you furnish a written 

statement authorizing discussion of 

your records in the accompanying per-

son’s presence. A record may be dis-

closed to a representative chosen by 

you upon your proper written consent. 

(e) Medical or psychological records 

pertaining to you shall be disclosed to 

you unless, in the judgment of the 

Commission, access to such records 

might have an adverse effect upon you. 

When such a determination has been 

made, the Commission may refuse to 

disclose such information directly to 

you. The Commission will, however, 

disclose this information to you 

through a licensed physician des-

ignated by you in writing. 

(f) If you are unsatisfied with an ad-

verse determination on your request to 

access records pertaining to you, you 

may appeal that determination using 

the procedures set forth in § 426.107(a). 
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§ 426.105 Identification required when 
requesting access to records per-
taining to an individual. 

The Commission will require reason-

able identification of all individuals 

who request access to records in a 

Commission system to ensure that 

records are disclosed to the proper per-

son. 

(a) The amount of personal identi-

fication required will of necessity vary 

with the sensitivity of the record in-

volved. In general, if you request dis-

closure in person, you will be required 

to show an identification card, such as 

a driver’s license, containing your pho-

tograph and sample signature. How-

ever, with regard to records in Com-

mission systems that contain particu-

larly sensitive and/or detailed personal 

information, the Commission reserves 

the right to require additional means 

of identification as are appropriate 

under the circumstances. These means 

include, but are not limited to, requir-

ing you to sign a statement under oath 

as to your identity, acknowledging 

that you are aware of the criminal pen-

alties for requesting or obtaining 

records under false pretenses or fal-

sifying information (see 5 U.S.C. 

552a(i)(3); 18 U.S.C. 1001). 

(b) If you request disclosure by mail, 

the Commission will request such in-

formation as may be necessary to en-

sure that you are properly identified 

and for a response to be sent. Author-

ized means to achieve this goal in-

clude, but are not limited to, requiring 

that a mail request include a signed, 

notarized statement asserting your 

identity or a statement signed under 

oath as described in subsection (a) of 

this section. 

§ 426.106 Procedures for amending or 
correcting an individual’s record. 

(a) You are entitled to request 

amendments to or corrections of 

records pertaining to you that you be-

lieve are not accurate, relevant, time-

ly, or complete, pursuant to the provi-

sions of the Privacy Act, including 5 

U.S.C. 552a(d)(2). Such a request should 

be made in writing and addressed to 

the Office of the General Counsel (see 

§ 426.103). 

(b) Your request for amendments or 

corrections should specify the fol-

lowing: 

(1) The particular record that you are 

seeking to amend or correct; 

(2) The Commission system from 

which the record was retrieved; 

(3) The precise correction or amend-

ment you desire, preferably in the form 

of an edited copy of the record reflect-

ing the desired modification; and 

(4) Your reasons for requesting 

amendment or correction of the record. 

(c) The Commission will acknowledge 

a request for amendment or correction 

of a record within 10 business days of 

its receipt, unless the request can be 

processed and the individual informed 

of the General Counsel’s decision on 

the request within that 10-day period. 

(d) If after receiving and inves-

tigating your request, the General 

Counsel agrees that the record is not 

accurate, timely, or complete, based on 

a preponderance of the evidence, then 

the record will be corrected or amend-

ed promptly. The record will be deleted 

without regard to its accuracy, if the 

record is not relevant or necessary to 

accomplish the Commission’s function 

for which the record was provided or is 

maintained. In either case, you will be 

informed in writing of the amendment, 

correction, or deletion. In addition, if 

accounting was made of prior disclo-

sures of the record, all previous recipi-

ents of the record will be informed of 

the corrective action taken. 

(e) If after receiving and inves-

tigating your request, the General 

Counsel does not agree that the record 

should be amended or corrected, you 

will be informed promptly in writing of 

the refusal to amend or correct the 

record and the reason for this decision. 

You also will be informed that you 

may appeal this refusal in accordance 

with § 426.107. 

(f) Requests to amend or correct a 

record governed by the regulations of 

another agency will be forwarded to 

such agency for processing, and you 

will be informed in writing of this re-

ferral. 
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§ 426.107 Procedures for appealing a 
refusal to amend or correct a 
record. 

(a) You may appeal a refusal to 
amend or correct a record to the Chair 
of the Commission. Such appeal must 
be made in writing within 30 business 
days of your receipt of the initial re-
fusal to amend or correct your record. 
Your appeal should be sent to the Of-
fice of the General Counsel (see 
§ 426.103), should indicate that it is an 
appeal, and should include the basis for 
the appeal. 

(b) The Chair will review your re-
quest to amend or correct the record, 
the General Counsel’s refusal, and any 
other pertinent material relating to 
the appeal. No hearing will be held. 

(c) The Chair shall render his or her 
decision on your appeal within 30 busi-
ness days of its receipt by the Commis-
sion, unless the Chair, for good cause 
shown, extends the 30-day period. 
Should the Chair extend the appeal pe-
riod, you will be informed in writing of 
the extension and the circumstances of 
the delay. 

(d) If the Chair determines that the 
record that is the subject of the appeal 
should be amended or corrected, the 
record will be so modified, and you will 
be informed in writing of the amend-
ment or correction. Where an account-
ing was made of prior disclosures of the 
record, all previous recipients of the 
record will be informed of the correc-
tive action taken. 

(e) If your appeal is denied, you will 
be informed in writing of the following: 

(1) The denial and the reasons for the 
denial; 

(2) That you may submit to the Com-
mission a concise statement setting 
forth the reasons for your disagree-
ment as to the disputed record. Under 
the procedures set forth in paragraph 
(f) of this section, your statement will 
be disclosed whenever the disputed 
record is disclosed; and 

(3) That you may seek judicial review 
of the Chair’s determination under 5 
U.S.C. 552a(g)(1). 

(f) Whenever you submit a statement 
of disagreement to the Commission in 
accordance with paragraph (e)(2) of this 
section, the record will be annotated to 
indicate that it is disputed. In any sub-
sequent disclosure, a copy of your 

statement of disagreement will be dis-

closed with the record. If the Commis-

sion deems it appropriate, a concise 

statement of the Chair’s reasons for de-

nying your appeal also may be dis-

closed with the record. While you will 

have access to this statement of the 

Chair’s reasons for denying your ap-

peal, such statement will not be sub-

ject to correction or amendment. 

Where an accounting was made of prior 

disclosures of the record, all previous 

recipients of the record will be pro-

vided a copy of your statement of dis-

agreement, as well as any statement of 

the Chair’s reasons for denying your 

appeal deemed appropriate. 

§ 426.108 Fees charged to locate, re-
view, or copy records. 

(a) The Commission will charge no 

fees for search time or for any other 

time expended by the Commission to 

review a record. However, the Commis-

sion may charge fees where you request 

that a copy be made of a record to 

which you have been granted access. 

Where a copy of the record must be 

made in order to provide access to the 

record (e.g., computer printout where 

no screen reading is available), the 

copy will be made available to you 

without cost. 

(b) Copies of records made by photo-

copy or similar process will be charged 

to you at the rate of $0.12 per page. 

Where records are not susceptible to 

photocopying (e.g., punch cards, mag-

netic tapes, or oversize materials), you 

will be charged actual cost as deter-

mined on a case-by-case basis. Copying 

fees will not be charged if the cost of 

collecting a fee would be equal to or 

greater than the fee itself. Copying fees 

for contemporaneous requests by the 

same individual shall be aggregated to 

determine the total fee. 

(c) Special and additional services 

provided at your request, such as cer-

tification or authentication, postal in-

surance, and special mailing arrange-

ment costs, will be charged to you at 

the market rate. 

(d) You may request that a copying 

fee not be charged or, alternatively, be 

reduced, by submitting a written peti-

tion to the Commission’s General 
Counsel (see § 426.103) asserting that 
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you are indigent. If the General Coun-
sel determines, based on the petition, 
that you are indigent and that the 
Commission’s resources permit a waiv-
er of all or part of the fee, the General 
Counsel may, in his or her discretion, 
waive or reduce the copying fee. 

(e) All fees shall be paid before any 
copying request is undertaken. 

§ 426.109 Procedures for maintaining 
accounts of disclosures. 

(a) The Office of the General Counsel 
shall maintain a log containing the 
date, nature, and purpose of each dis-
closure of a record to any person or to 
another agency. Such accounting also 
shall contain the name and address of 
the person or agency to whom each dis-
closure was made. This log need not in-
clude disclosures made to the Commis-
sion’s employees in the course of their 
official duties, or pursuant to the pro-
visions of the Freedom of Information 
Act (5 U.S.C. 552). 

(b) The Commission will retain the 
accounting of each disclosure for at 
least five years after the disclosure or 
for the life of the record that was dis-
closed. 

(c) The Commission will make the 
accounting of disclosures of a record 
pertaining to you available to you at 
your request. Such a request should be 
made in accordance with the proce-
dures set forth in § 426.104. This para-
graph (c) does not apply to disclosures 
made for law enforcement purposes 
under 5 U.S.C. 552a(b)(7). 

Subpart B—Disclosure of Records 
and Information Under the 
Freedom of Information Act 

SOURCE: 83 FR 19415, May 2, 2018, unless 

otherwise noted. 

§ 426.201 General. 

This subpart contains the regulations 
of the National Commission on Mili-
tary, National, and Public Service (the 
‘‘Commission’’) implementing the 
Freedom of Information Act (‘‘FOIA’’), 
5 U.S.C. 552, as amended. These regula-
tions set forth procedures for request-
ing access to records maintained by the 
Commission. These regulations should 
be read together with the text of the 
FOIA, and the Uniform Freedom of In-

formation Fee Schedule and Guidelines 
published by the Office of Management 
and Budget (‘‘OMB Guidelines’’). Re-
quests made by individuals for records 
about themselves under the Privacy 
Act of 1974, 5 U.S.C. 552a, are processed 
in accordance with the Commission’s 
Privacy Act regulations as well as 
under this subpart. 

§ 426.202 Proactive disclosures. 

(a) Records that FOIA requires agen-
cies to make available for public in-
spection in an electronic format may 
be accessed through the Commission’s 
website at www.inspire2serve.gov. The 
Commission will ensure that its 
website of posted records and indices is 
reviewed and updated on an ongoing 
basis. The Commission has a FOIA 
Public Liaison who can assist individ-
uals in locating records particular to 
the Commission. A list of agency FOIA 
Public Liaisons is available at http:// 
www.foia.gov/report-makerequest.html. 

(b) The following types of records 
shall be available routinely on the 
website, without resort to formal FOIA 
request procedures, unless such records 
fall within one of the exemptions listed 
at 5 U.S.C. 552(b) of the Act: 

(1) Any formal report issued by the 
Commission; 

(2) Testimonies and presentations 
submitted to the Commission; 

(3) Schedules for public meetings and 
hearings of the Commission along with 
transcripts or notes of such public 
meetings and hearings; 

(4) Press statements; 
(5) Substantive rules of general appli-

cability adopted by the Commission, 
procedural rules governing the Com-
mission’s general operations that may 
affect the public, and statements of 
general policy or interpretation of gen-
eral applicability formulated and 
adopted by the Commission; and 

(6) Copies of all records, regardless of 
form or format, that have been re-
leased previously to any person under 5 
U.S.C. 552(a)(3), and that the Commis-
sion determines have become or are 
likely to become the subject of subse-
quent requests for substantially the 
same records. When the Commission 
receives three or more requests for sub-
stantially the same records, then the 
Commission shall make the released 
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records available in the Commission’s 
reading room and on the Commission’s 
website. 

(c) The Commission shall also main-
tain a public reading room, at the Com-
mission’s offices, containing records 
available for public inspection that 
cannot be produced in electronic form. 
The reading room shall be available for 
use on workdays during the hours of 9 
a.m. to 4 p.m. Requests for appoint-
ments to review the materials in the 
public reading room should be directed 
to the FOIA Public Liaison. 

(d) Based upon applicable exemptions 
in 5 U.S.C. 552(b), the Commission may 
redact certain information contained 
in any matter described in this section 
before making such information avail-
able for inspection or publishing it. 
The justification for the redaction 
shall be explained in writing, and the 
extent of such redaction shall be indi-
cated on the portion of the record 
which is made available or published, 
unless including that indication would 
harm an interest protected by the ex-
emptions under which the redaction is 
made. The location of the information 
deleted must also be indicated on the 
record, if technically feasible. 

§ 426.203 Requirements for making re-
quests. 

(a) In general. Many documents are 
available on the Commission’s website 
and the Commission encourages re-
questers to visit the website before 
making a request for records pursuant 
to this subpart. Except for records al-
ready available on the website or sub-
ject to the FOIA exemptions and exclu-
sions, the Commission shall promptly 
provide records to any person in re-
sponse to a request that conforms to 
the rules and procedures of this sec-
tion. Requesters may contact the agen-
cy’s FOIA Public Liaison to discuss the 
records they seek and to receive assist-
ance in describing the records. 

(b) Form of request. For records not 
available on the website, requesters 
wishing to obtain information from the 
Commission should submit a written 
request to the Commission. It may be 
submitted by mail or via the internet 
(website or email). A request by mail 
must be addressed to: FOIA Request, 
National Commission on Military, Na-

tional, and Public Service, 2530 Crystal 
Drive, Suite 1000, Box No. 63, Arling-
ton, VA 22202. As there may be delays 
in mail delivery, it is advisable to send 
the request via email to 
FOIA@inspire2serve.gov. The Commis-
sion will communicate with the re-
quester by email unless he or she speci-
fies otherwise. Requesters may specify 
the preferred form or format for the 
records sought, and the Commission 
will accommodate the request if the 
record is readily reproducible in that 
form or format. 

(c) Contents of request. Requests must 
include the following: 

(1) The requester’s full name, mailing 
address, a telephone number at which 
the requester can be reached during 
normal business hours, and an email 
address for the requester, if the re-
quester has one; 

(2) A description of the records 
sought in enough detail to allow the 
records to be located with a reasonable 
amount of effort. To the extent pos-
sible, requesters should include specific 
information, such as the date, title or 
name, author, recipient, and subject 
matter of the records sought. If known, 
the requester must include any file des-
ignations or descriptions for the 
records requested; 

(3) If submitting the request as an 
educational institution, a non-commer-
cial scientific institution, or a rep-
resentative of the news media, infor-
mation to support being placed in that 
category of requester as they are de-
fined in § 426.210(b); 

(4) A fee waiver request, if applicable 
(see § 426.210(f)); 

(5) A statement explaining why expe-
dited processing is necessary, if it is 
being requested (see § 426.205(c)); and 

(6) Where the request is making a re-
quest for records about himself or her-
self, verification of the individual’s 
identity (please see the Commission’s 
Privacy Act regulations at 1 CFR, 
chapter IV, part 426, subpart A). 

(d) Date received. The Commission 
shall deem itself to have received a re-
quest on the date that it receives a re-
quest containing the information re-
quired by paragraph (c) of this section. 
If after receiving a request, the Com-
mission determines that it does not 
reasonably describe the records sought, 
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the agency must inform the requester 
what additional information is needed 
or why the request is otherwise insuffi-
cient. Requesters who are attempting 
to reformulate or modify such a re-
quest may discuss their request with 
the FOIA Public Liaison. 

§ 426.204 Responsibility for responding 
to requests. 

(a) In general. In determining which 
records are responsive to a request, an 
agency ordinarily will include only 
records in its possession as of the date 
that it begins its search. If any other 
date is used, the agency must inform 
the requester of that date. A record 
that is excluded from the requirements 
of the FOIA pursuant to 5 U.S.C. 552(c), 
is not considered responsive to a re-
quest. 

(b) Authority to grant or deny requests. 
The Chief FOIA Officer or designee is 
authorized to grant or to deny any re-
quests for records. 

(c) Consultation, referral, and coordina-
tion. When reviewing records in re-
sponse to a request, the Commission 
will determine whether another agency 
of the Federal Government is better 
able to determine whether the record is 
exempt from disclosure under the 
FOIA. As to any such record, the Com-
mission will proceed in one of the fol-
lowing ways: 

(1) Consultation. When records origi-
nated within the Commission, but con-
tain within them information of inter-
est to another agency or other Federal 
Government office, the Commission 
will typically consult with that other 
entity prior to making a release deter-
mination. 

(2) Referral. When the Commission be-
lieves that a different agency is best 
able to determine whether to disclose 
the record, the Commission typically 
should refer the responsibility for re-
sponding to the request regarding that 
record to that agency. Ordinarily, the 
agency that originated the record is 
presumed to be the best agency to 
make the disclosure determination. 
Whenever an agency refers any part of 
the responsibility for responding to a 
request to another agency, it must doc-
ument the referral, maintain a copy of 
the record that it refers, and notify the 
requester of the referral, the name of 

the agency, and the FOIA agency con-
tact. 

(3) Coordination. The standard refer-
ral procedure is not appropriate where 
disclosure of the identity of the agency 
to which the referral would be made 
could harm an interest protected by an 
applicable exemption, such as the ex-
emptions that protect personal privacy 
or national security interests. In such 
instances, in order to avoid harm to an 
interest protected by an applicable ex-
emption, the agency that received the 
request should coordinate with the 
originating agency to seek its views on 
the disclosability of the record. The re-
lease determination for the record that 
is the subject of the coordination 
should then be conveyed to the re-
quester by the agency that originally 
received the request. 

(d) Timing of response to consultations 
and referrals. All consultations and re-
ferrals received by the Commission will 
be handled according to the date that 
the first agency received the perfected 
FOIA request. 

§ 426.205 Timing of responses to re-
quests. 

(a) In general. The Commission ordi-
narily will respond to requests accord-
ing to their order of receipt. The fol-
lowing timing and steps are the normal 
process: 

(1) Acknowledgment. The Commission 
will provide an acknowledgment notice 
with an individualized tracking num-
ber, the date of receipt of the request, 
a confirmation of a waiver or reduction 
of fees (if requested), and a summary of 
the records requested to each requester 
within 10 working days after receiving 
a request that has all of the requisite 
information. 

(2) Response time. Ordinarily, the 
Commission shall have 20 work days 
from when a request is received to de-
termine whether to grant or deny a re-
quest for records. The 20-day time pe-
riod shall not be tolled by the Commis-
sion except that the Commission may: 

(i) Make one reasonable demand to 
the requester for clarifying informa-
tion about the request and toll the 20- 
day time period while awaiting the 
clarifying information; or 

(ii) Notify the requester of the fee as-
sessment for the request and toll the 
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20-day time period while awaiting the 
requester’s response. 

(3) Appeal. The Commission will 
make a decision with respect to an ap-
peal of a full or partial denial of a re-
quest for records within 20 work days 
after receipt of the appeal. 

(b) Multi-Track processing. The Com-
mission uses a multi-track system to 
process FOIA requests, so that a FOIA 
request is processed based on its com-
plexity. Each request will be assigned 
to the Standard, Complex, or Expedited 
track. 

(1) Standard Track. Requests that are 
routine and require little search time, 
review, or analysis are assigned to the 
Standard Track. The Commission will 
respond to these requests in the order 
in which they are received and make 
every effort to respond no later than 20 
working days after receipt of the re-
quest. 

(2) Complex Track. Requests that are 
non-routine are assigned to the Com-
plex Track if the response may be volu-
minous; requires an unusually high 
level of effort for search, review, or du-
plication; or causes an undue disrup-
tion to the day-to-day activities of the 
Commission in carrying out its statu-
tory responsibilities. The requester 
will be notified if the request is as-
signed to the Complex Track and will 
be given an estimate of the time for re-
sponse. The Commission will respond 
to Complex Track requests as soon as 
practicable, and may discuss with the 
requester the possibility of reformu-
lating the request to reduce processing 
time. 

(3) Expedited Track. Requests for ex-
pedited processing that meet the stand-
ards set forth in paragraph (c) of this 
section, will be assigned to the Expe-
dited track. In such cases, the process 
described in paragraph (c) will be fol-
lowed. 

(c) Expedited processing. A request for 
expedited processing must accompany 
the initial request for records, and the 
request should be clearly marked ‘‘Ex-
pedited Processing Requested.’’ It must 
be a certified, written statement of 
compelling need for expedited proc-
essing, stating that the facts are true 
and correct. The Commission shall de-
cide whether to grant the request with-
in 10 calendar days of its receipt, and 

shall notify the requester in writing. If 
the Commission grants this request, 
then the Commission will give the ex-
pedited request priority over non-expe-
dited requests and shall process it as 
soon as practicable. Denials of expe-
dited processing requests can be ap-
pealed using the same procedures as de-
nials of other FOIA requests. In deter-
mining whether processing should be 
expedited, the Chief FOIA Officer may 
consider whether: 

(1) Failure to obtain the requested 
records on an expedited basis could rea-
sonably be expected to pose an immi-
nent threat to a person’s life or phys-
ical safety; 

(2) With respect to a request made by 
a person primarily engaged in dissemi-
nating information, there is an ur-
gency to inform the public about ac-
tual or alleged Federal Government ac-
tivity; or 

(3) A reasonable expectation of an 
imminent loss of a substantial due 
process right. 

(d) Unusual circumstances. If the Com-
mission determines that ‘‘unusual cir-
cumstances’’ exist, as that term is de-
fined in the FOIA, the time limits for 
responding to requests and appeals 
may be extended by no more than 10 
work days by providing written notice 
of the extension to the requester. The 
requester will be given an opportunity 
to limit the scope of the request or to 
arrange with the Commission an alter-
native time frame for processing the 
request. A FOIA Officer shall include 
with the notice of extension a brief 
statement of the reason for the exten-
sion, the date the FOIA Officer expects 
to make a determination, and the 
availability of the FOIA Public Liaison 
to assist the requester, and the re-
quester’s right to seek dispute resolu-
tion services from the Office of Govern-
ment Information Services (OGIS) of 
the National Archives and Records Ad-
ministration. 

§ 426.206 Response to requests. 

(a) Acknowledgements of requests. The 
Commission will send an acknowledge-
ment of the request in writing and as-
sign it an individualized tracking num-
ber if it will take longer than 10 work-
ing days to process. Upon request, the 
Commission will provide an estimated 
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date by which the Commission expects 

to provide a response to the requester. 

If a request involves a voluminous 

amount of material, or searches in 

multiple locations, the agency may 

provide interim responses, releasing 

the records on a rolling basis. 

(b) Grant of request. If a FOIA Officer 

grants a request, in full or in part, the 

Commission shall promptly provide the 

requester written notice of the deci-

sion, what fees apply under section 10 

of this subpart, and the availability of 

its FOIA Public Liaison to offer assist-

ance. The requester will be notified 

whether the request has been assigned 

to the Standard, Complex, or Expedited 

track, pursuant to § 426.205(b). 

(c) Request denial. If the Chief FOIA 

Officer denies a request in any respect, 

the Commission will notify the re-

quester of that determination in writ-

ing. A denial of request includes deci-

sions that: Fees will not be waived, no 

expedited processing will be done, 

there are no responsive records subject 

to FOIA, the requested record does not 

exist or has been destroyed, the re-

quested record is exempt in whole or in 

part, or the request does not reason-

ably describe the records sought. The 

written notice will include: 

(1) The name and title or position of 

the person responsible for the denial; 

(2) A brief statement of the reasons 

for the denial, including any FOIA ex-

emption applied by the agency in deny-

ing the request; 

(3) A description of the material 

withheld, such as the approximate 

number of pages or some other reason-

able form of estimation; 

(4) A statement that the denial may 

be appealed under section 8(a) of this 

subpart, and a description of the appeal 

requirements; and 

(5) A statement notifying the re-

quester of the assistance available 

from the agency’s FOIA Public Liaison 

and the dispute resolution services of-

fered by OGIS. 

(d) Redactions. When a portion of a 

record is withheld, the amount of infor-

mation redacted and the claimed ex-

emption will be noted at the place in 

the record where the redaction was 

made. 

§ 426.207 Confidential commercial in-
formation. 

(a) Definitions. 
Confidential commercial information 

means commercial or financial infor-
mation obtained by the Commission 
from a submitter that may be pro-
tected from disclosure under Exemp-
tion 4 of the FOIA, 5 U.S.C. 552(b)(4). 

Submitter means any person or entity, 
including a corporation, State, or for-
eign government, but not including an-
other Federal Government entity, that 
provides confidential commercial infor-
mation, either directly or indirectly to 
the Federal Government. 

(b) Designation of confidential commer-
cial information. A submitter of con-
fidential commercial information must 
use good faith efforts to designate by 
appropriate markings, at the time of 
submission, any portion of its submis-
sion that it considers to be protected 
from disclosure under Exemption 4. 
These designations expire 10 years 
after the date of the submission unless 
the submitter requests and provides 
justification for a longer designation 
period. 

(c) When notice to submitters is re-
quired. (1) The Commission must 
promptly provide written notice to the 
submitter of confidential commercial 
information whenever records con-
taining such information are requested 
under the FOIA if the agency deter-
mines that it may be required to dis-
close the records, provided the re-
quested information has been des-
ignated in good faith by the submitter 
or the Commission has a reason to be-
lieve that the requested information 
may be protected from disclosure under 
Exemption 4. 

(2) The notice must either describe 
the commercial information requested 
or include a copy of the requested 
records or portions of records con-
taining the information. In cases in-
volving a voluminous number of sub-
mitters, the Commission may post or 
publish a notice in a place or manner 
reasonably likely to inform the sub-
mitters of the proposed disclosure, in-
stead of sending individual notifica-
tions. 

(d) Exceptions to submitter notice re-
quirements. The notice requirements of 
this section do not apply if: 
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(1) The Commission determines that 

the information is exempt under the 

FOIA, and therefore will not be dis-

closed; 

(2) The information has been lawfully 

published or has been officially made 

available to the public; 

(3) Disclosure of the information is 

required by a statute other than the 

FOIA or by a regulation issued in ac-

cordance with the requirements of Ex-

ecutive Order 12,600 of June 23, 1987; or 

(4) The designation made by the sub-

mitter under paragraph (b) of this sec-

tion appears obviously frivolous. In 

such case, the Commission must give 

the submitter written notice of any 

final decision to disclose the informa-

tion within a reasonable number of 

days prior to a specified disclosure 

date. 

(e) Opportunity to object to disclosure. 
(1) The Commission must specify a rea-

sonable time period within which the 

submitter must respond to the notice 

referenced above. 

(2) If a submitter has any objections 

to disclosure, it should provide the 

Commission a detailed written state-

ment that specifies all grounds for 

withholding the particular information 

under any exemption of the FOIA. In 
order to rely on Exemption 4 as basis 
for nondisclosure, the submitter must 
explain why the information con-
stitutes a trade secret or commercial 
or financial information that is con-
fidential. 

(3) A submitter who fails to respond 
within the time period specified in the 
notice will be considered to have no ob-
jection to disclosure of the informa-
tion. The Commission is not required 
to consider any information received 
after the date of any disclosure deci-
sion. Any information provided by a 
submitter under this subpart may 
itself be subject to disclosure under the 
FOIA. 

(4) The Commission must consider a 
submitter’s objections and specific 
grounds for nondisclosure in deciding 
whether to disclose the requested infor-
mation. 

(f) Notice of intent to disclose. When-
ever the Commission decides to dis-
close information over the objection of 
a submitter, the agency must provide 

the submitter written notice, which 
must include: 

(1) A statement of the reasons why 
each of the submitter’s disclosure ob-
jections was not sustained; 

(2) A description of the information 
to be disclosed or copies of the records 
as the Commission intends to release 
them; and 

(3) A specified disclosure date, which 
must be a reasonable time after the no-
tice. 

(g) Notice of FOIA lawsuit. Whenever a 
requester files a lawsuit seeking to 
compel the disclosure of confidential 
commercial information, the Commis-
sion must promptly notify the sub-
mitter. 

(h) Requester notification. The Com-
mission must notify the requester 
whenever it provides the submitter 
with notice and an opportunity to ob-
ject to disclosure; whenever it notifies 
the submitter of its intent to disclose 
the requested information; and when-
ever a submitter files a lawsuit to pre-
vent the disclosure of the information. 

§ 426.208 Appeals. 

(a) Grounds for administrative appeals. 
A requester may appeal an initial de-
termination of the Commission, includ-
ing but not limited to a determination: 

(1) To deny access to records in whole 
or in part (as provided in § 426.206(c)); 

(2) To assign a particular fee cat-
egory to the requester (as provided in 
§ 426.209(d)); 

(3) To deny a request for a reduction 
or waiver of fees (as provided in 
§ 426.209(f)); 

(4) That no records could be located 
that are responsive to the request (as 
provided in § 426.206(c)); or 

(5) To deny a request for expedited 
processing (as provided in § 426.205(c)). 

(b) Initiating appeals. Requesters not 
satisfied with the FOIA Officer’s deci-
sion may make a written request ap-
pealing the decision within 90 days of 
the date of the FOIA Officer’s decision. 
Any appeal requests should be clearly 
marked with the words ‘‘Freedom of 
Information Act Appeal.’’ Appeals may 
be made through the Commission’s 
email, FOIA@inspire2serve.gov; website, 
www.inspire2serve.gov, or through the 
mail, and may be addressed to: FOIA 
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Appeals, National Commission on Mili-

tary, National, and Public Service, 2530 

Crystal Drive, Suite 1000, Box No. 63, 

Arlington, VA 22202. As there may be 

delays in mail delivery, it is advisable 

to send the request via email. The re-

quest should set out the name and con-

tact information of the requester, 

specify the date of the initial request 

and the initial determination, and set 

forth why the appeal should be grant-

ed. 

(c) Adjudication of appeals. Appeals 

will be processed in the order of their 

receipt. An appeal ordinarily will not 

be adjudicated if the request become a 

matter of FOIA litigation. Before seek-

ing review by a court of an agency’s ad-

verse determination, a requester gen-

erally must first submit a timely ad-

ministrative appeal. 

(d) Appeal decisions. The Commis-

sion’s Chair or his designee shall decide 

whether to affirm or reverse the initial 

determination (in whole or in part), 

and shall notify the requester of this 

decision in writing within 20 work 

days, pursuant to § 426.205(c). If the ap-

peal is denied (in whole or in part), the 

Commission will notify the requester 

in writing of the decision, the reasons 

for the denial (including the FOIA ex-

emptions relied upon), the name and 

title of the official responsible for the 

determination on appeal, and the pro-

visions for judicial review and dispute 

resolution services offered by the 

OGIS. If the appeal is granted in full or 

in part, the Chief FOIA Officer will no-

tify the requester in writing and 

promptly process the request. 

(e) Dispute resolution. Dispute resolu-

tion is a voluntary process. If the Com-

mission agrees to participate in the 

dispute resolution services provided by 

OGIS, it will actively engage as a part-

ner to the process in an attempt to re-

solve the dispute. Requesters may seek 

dispute resolution by contacting the 

FOIA Public Liaison or OGIS at: Office 

of Government Information Services, 

National Archives and Records Admin-

istration, 8601 Adelphi Road, OGIS, 

College Park, MD 20740; email: 

ogis@nara.gov; telephone: (202) 741–5770; 

facsimile: (202) 741–5769; toll free tele-

phone: (877) 684–6448. 

§ 426.209 Preservation of records. 

The Commission will preserve all 

correspondence pertaining to the re-

quests that it receives under this sub-

part, as well as copies of all requested 

records, until disposition or destruc-

tion is authorized pursuant to title 44 

of the United States Code or the Gen-

eral Records Schedule 4.2 of the Na-

tional Archives and Records Adminis-

tration. The Commission will not dis-

pose of or destroy records while they 

are the subject of a pending request, 

appeal, or lawsuit under the FOIA. 

§ 426.210 Fees. 

(a) In general. The Commission shall 

charge the requester for processing a 

request under the FOIA in accordance 

with the provisions of this section and 

with the OMB Guidelines. For purposes 

of assessing fees, the FOIA establishes 

three categories of requesters: Com-

mercial use requesters, non-commer-

cial scientific or educational institu-

tions or news media requesters, and all 

other requesters. Different fees are as-

sessed depending on the category. Re-

questers may seek a fee waiver, and the 

Commission will consider fee waiver 

requests in accordance with the re-

quirements in paragraph (f) of this sec-

tion. To resolve any fee issues that 

arise under this section, the Commis-

sion will contact a requester for addi-

tional information. No fees shall be 

charged if the amount of fees incurred 

in processing the request is below $25. 

The Commission ordinarily will collect 

all applicable fees before sending copies 

of records to a requester. Requesters 

must pay fees by check or money order 

made payable to the Treasury of the 

United States, or by another method as 

determined by the Commission. 

(b) Definitions. For purposes of this 

section: 

Commercial use request means a re-

quest that asks for information for a 

use or a purpose that furthers a com-

mercial, trade, or profit interest, which 

can include furthering those interests 

through litigation. The Commission’s 

decision to place a requester in the 

commercial use category will be made 
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on a case-by-case basis based on the re-
quester’s intended use of the informa-
tion. The Commission will notify re-
questers of their placement in this cat-
egory. 

Direct costs means those expenses 
that the Commission incurs in search-
ing for and duplicating (and, in the 
case of commercial use requests, re-
viewing) records in order to respond to 
a FOIA request. For example, direct 
costs include the salary of the em-
ployee performing the work (i.e., the 
basic rate of pay for the employee, plus 
16 percent of that rate to cover bene-
fits) and the cost of operating com-
puters and other electronic equipment, 
such as photocopiers and scanners. Di-
rect costs do not include overhead ex-
penses such as the costs of space, and 
of heating or lighting a facility. 

Duplication means reproducing a copy 
of a record, or of the information con-
tained in it, necessary to respond to a 
FOIA request. Copies can take the form 
of paper, audiovisual materials, or 
electronic records, among others. 

Educational institution means any 
school that operates a program of 
scholarly research. A requester in this 
fee category must show that the re-
quest is made in connection with his or 
her role at the educational institution. 
The Commission may seek verification 
from the requester that the request is 
in furtherance of scholarly research 
and the Commission will advise re-
questers of their placement in this cat-
egory. 

Example 1. A request from a professor of ge-

ology at a university for records relating to 

soil erosion, written on letterhead of the De-

partment of Geology, would be presumed to 

be from an educational institution. 
Example 2. A request from the same pro-

fessor of geology seeking drug information 

from the Food and Drug Administration in 

furtherance of a murder mystery he is writ-

ing would not be presumed to be an institu-

tional request, regardless of whether it was 

written on institutional stationery. 
Example 3. A student who makes a request 

in furtherance of their coursework or other 

school-sponsored activities and provides a 

copy of a course syllabus or other reasonable 

documentation to indicate the research pur-

pose for the request, would qualify as part of 

this fee category. 

Noncommercial scientific institution 
means an institution that is not oper-

ated on a ‘‘commercial’’ basis, as de-
fined in this paragraph (b) and that is 
operated solely for the purpose of con-
ducting scientific research the results 
of which are not intended to promote 
any particular product or industry. A 
requester in this category must show 
that the request is authorized by and is 
made under the auspices of a qualifying 
institution and that the records are 
sought to further scientific research 
and are not for a commercial use. The 
Commission will advise requesters of 
their placement in this category. 

Representative of the news media 
means any person or entity that gath-
ers information of potential interest to 
a segment of the public, uses its edi-
torial skills to turn the raw materials 
into a distinct work, and distributes 
that work to an audience. The term 
‘‘news’’ means information that is 
about current events or that would be 
of current interest to the public. Exam-
ples of news media entities include tel-
evision or radio stations that broadcast 
news to the public at large and pub-
lishers of periodicals that disseminate 
news and make their products avail-
able through a variety of means to the 
general public, including news organi-
zations that disseminate solely on the 
internet. A request for records sup-
porting the news-dissemination func-
tion of the requester will not be consid-
ered to be for a commercial use. 
‘‘Freelance’’ journalists who dem-
onstrate a solid basis for expecting 
publication through a news media enti-
ty will be considered as a representa-
tive of the news media. A publishing 
contract would provide the clearest 
evidence that publication is expected; 
however, the Commission can also con-
sider a requester’s past publication 
record in making this determination. 
The Commission will advise requesters 
of their placement in this category. 

Review means the examination of a 
record located in response to a request 
in order to determine whether any por-
tion of it is exempt from disclosure. 
Review time includes processing any 
record for disclosure, such as doing all 
that is necessary to prepare the record 
for disclosure, including the process of 
redacting the record and marking the 
appropriate exemptions. Review costs 
are properly charged even if a record 
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ultimately is not disclosed. Review 
time also includes time spent both ob-
taining and considering any formal ob-
jection to disclosure made by a con-
fidential commercial information sub-
mitter under § 426.207 of this subpart, 
but it does not include time spent re-
solving general legal or policy issues 
regarding the application of exemp-
tions. 

Search means the process of looking 
for and retrieving records or informa-
tion responsive to a request. Search 
time includes page-by-page or line-by- 
line identification of information with-
in records and the reasonable efforts 
expended to locate and retrieve infor-
mation from electronic records. 

(c) Fees chargeable for specific services. 
In responding to FOIA requests, the 
Commission will charge the following 
fees unless a waiver or reduction of fees 
has been granted under paragraph (f) of 
this section. No additional costs will be 
added to charges calculated under this 
section. 

(1) Duplicating records. The Commis-
sion shall assess requester fees for the 
cost of copying records. The charge 
will be $0.12 per page, up to 81⁄2 x 14, 
made by photocopy or similar process. 
The charge will be the actual cost for 
duplicating photographs, films, and 
other materials. Where paper docu-
ments must be scanned so they can be 
sent electronically, the requester must 
pay the direct costs associated with 
scanning those materials. The Commis-
sion will honor a requester’s preference 
for receiving a record in a particular 
form or format where the agency can 
readily reproduce it in the form or for-
mat requested. 

(2) Search services. The Commission 
shall charge a requester for all time 
spent by its employees searching for 
records that are responsive to a re-
quest, even if no responsive records are 
found or the records are exempt from 
disclosure. For non-electronic 
searches, the Commission shall charge 
for search time at the salary rate 
(basic pay plus 16 percent) of the em-
ployee who conducts the search. For 
electronic records, the Commission 
shall charge the requester for the ac-
tual direct cost of the search, including 
computer search time, runs, and the 
operator’s salary. 

(3) Review of records. The Commission 
shall only charge review fees to re-
questers who make commercial use re-
quests. Review fees will be assessed in 
connection with the initial review of 
the record, but no charge will be made 
for review at the administrative appeal 
stage. However, if a particular exemp-
tion is deemed to no longer apply, any 
costs associated with an agency’s re-re-
view of the records in order to consider 
the use of other exemptions may be as-
sess as review fees. The Commission 
shall charge a requester for time spent 
reviewing records at the salary rate(s) 
(i.e., basic pay plus 16 percent) of the 
employees who conduct the review. 

(4) Inspection of records in the reading 
room. Fees for all services provided 
shall be charged whether or not copies 
are made available to the requester for 
inspection. However, no fee shall be 
charged for monitoring a requester’s 
inspection of records in the physical 
reading room. 

(5) Other services. Although not re-
quired to provide special services, if 
the Commission chooses to do so as a 
matter of administrative discretion, 
the requested services are charged at 
the actual cost to the Commission. Ex-
amples of such services include certi-
fying that records are true copies or 
sending records by express mail. 

(d) Fees applicable to each category of 
requester. The Commission shall apply 
the fees set forth in this paragraph, for 
each category described in paragraph 
(c) of this section, to FOIA requests 
processed by the Commission. 

(1) Commercial use. A requester seek-
ing records for commercial use shall be 
charged the full direct cost of search-
ing for, reviewing, and duplicating the 
records they request as set forth in 
paragraph (c) of this section. The Com-
mission is not required to consider a 
waiver request based upon the asser-
tion that disclosure would be in the 
public interest from a commercial use 
requester. 

(2) Educational and non-commercial sci-
entific uses. A requester seeking records 
for educational or non-commercial sci-
entific use shall be charged only for the 
cost of duplicating the records they re-
quest, except that the Commission 
shall provide the first 100 pages of du-
plication (or cost equivalent for other 
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media) free of charge. To be eligible, 
the requester must show that the 
records are not sought for a commer-
cial use, but rather in furtherance of 
scholarly or scientific research. 

(3) News media uses. A requester seek-
ing records under the news media use 
category shall be charged only the cost 
of duplicating the records they request, 
except that the Commission shall pro-
vide the requester with the first 100 
pages of duplication (or cost equivalent 
for the other media) free of charge. 

(4) Other requests. A requester seeking 
records for any other use shall be 
charged the full direct cost of search-
ing for and duplicating records that are 
responsive to the request, as set out in 
paragraph (b) of this section, except 
that the Commission shall provide the 
first 100 pages of duplication and the 
first two hours of search time free of 
charge. 

(e) Other circumstances when fees are 
not charged. Notwithstanding para-
graphs (c) and (d) of this section, the 
Commission may not charge a re-
quester a fee for processing a FOIA re-
quest if the total fee is equal to or less 
than $25. Additionally, the Commission 
may not charge a requester a search or 
duplication fee if the Commission fails 
to comply with any time limit under 
§ 426.205 or § 426.208, unless: 

(1) A court has determined that ex-
ceptional circumstances exist, as de-
fined by the FOIA, then a failure to 
comply with such time limit shall be 
excused for the length of time provided 
by the court order; 

(2) The Commission has determined 
that unusual circumstances, as defined 
by the FOIA, apply and the Commis-
sion provides timely written notice to 
the requester in accordance with 
§ 426.205(d), then the time limit shall be 
excused for an additional 10 days; or 

(3) The Commission has determined 
that unusual circumstances apply; 
more than 5,000 pages are necessary to 
respond to the request; the Commission 
has provided a timely written notice to 
the requester in accordance with 
§ 426.205(d), and the Commission has 
discussed with the requester via writ-
ten mail, electronic mail, or telephone 
(or made not less than three good-faith 
attempts to do so) how the requester 
could effectively limit the scope of the 

request. Then the Commission may 

charge a requester all applicable fees. 

(f) Waiver or reduction of fees. (1) A re-

quester may request a waiver or reduc-

tion of fees otherwise applicable to a 

FOIA request in writing during the ini-

tial FOIA request. The waiver must 

demonstrate that the fee reduction or 

waiver is in the public interest because 

it furnishes information that is likely 

to contribute significantly to public 

understanding of the operations or ac-

tivities of the government, and the in-

formation is not primarily in the com-

mercial interest of the requester. 

(2) To determine whether the re-

quester has satisfied the waiver request 

requirements, the Commission shall 

consider whether the subject of the re-

quested records has a direct connection 

to government operations or activities; 

the disclosable portion of the requested 

records is meaningfully informative, 

and is not already in the public do-

main; the disclosure would contribute 

to the understanding of a reasonably 

broad audience, as opposed to the indi-

vidual requester; and the public’s un-

derstanding would be significantly en-

hanced by the disclosure. The Commis-

sion shall also consider whether the re-

quester, or any person on whose behalf 

the requester may be acting, has a 

commercial interest that would be 

furthered by the disclosure, and wheth-

er the public interest is greater in mag-

nitude than that of any identified com-

mercial interest in disclosure. 

(3) Where only some of the records to 

be released satisfy the requirements for 

a waiver or reduction of fees, a waiver 

or reduction shall be granted for those 

records. 

(4) The Commission shall notify the 

requester in writing regarding its de-

termination to reduce or waive fees. 

(5) If the Commission denies a re-

quest to reduce or waive fees, then the 

Commission shall advise the requester, 

in the denial notification letter, that 

the requester may incur fees as a result 

of processing the request. In the denial 

notification letter, the Commission 

shall advise the requester that the 

Commission will not proceed to process 

the request further unless the re-
quester, in writing, directs the Com-
mission to do so and either agrees to 
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pay any fees that may apply to proc-
essing the request or specifies an upper 
limit (of not less than $25) that the re-
quester is willing to pay to process the 
request. If the Commission does not re-
ceive this written direction and agree-
ment within 30 days of the date of the 
denial notification letter, then the 
Commission shall deem the FOIA re-
quest to be withdrawn. 

(6) If the Commission denies a re-
quest to reduce or waive fees, then the 
requester shall have the right to sub-
mit an appeal in accordance with 
§ 426.208. The Commission shall commu-
nicate this appeal right as part of its 
denial notification to the requester. 

(g) Notice of estimated fees. (1) When 
an agency determines or estimates 
that the fees to be assessed in accord-
ance with this section will exceed $25, 
the agency must notify the requester 
of the actual or estimated amount of 
the fees, including a breakdown of the 
fees for search, review or duplication, 
unless the requester has indicated a 
willingness to pay fees as high as those 
anticipated. If only a portion of the fee 
can be estimated readily the Commis-
sion will advise the requester accord-
ingly. The notice will specify what du-
plication and search time the requester 
is entitled to and how they have been 
accounted for in the estimate. 

(2) If the agency notifies the re-
quester that the actual or estimated 
fees are in excess of $25, the request 
will not be considered received and fur-
ther work will not be completed until 
the requester commits in writing to 
pay the actual or estimated total fee, 
or designates some amount of fees the 
requester is willing to pay, or in the 
case of a noncommercial use requester 
who has not yet been provided with the 
statutory entitlements, designates 
that the requester seeks only that 
which can be provided by the statutory 
entitlements. The requester must pro-
vide the commitment or designation in 
writing, and must, when applicable des-
ignate an exact dollar amount the re-
quester is willing to pay. Agencies are 
not required to accept payments in in-
stallments. 

(3) If the requester has indicated a 
willingness to pay some designated 
amount of fees, but the Commission es-
timates that the total fee will exceed 

that amount, the Commission will toll 
the processing of the request when it 
notifies the requester of the estimated 
fees in excess of the amount the re-
quester has indicated a willingness to 
pay. The Commission will inquire 
whether the requester wishes to revise 
the amount of fees the requester is 
willing to pay or modify the request. 
Once the requester responds, the time 
to respond will resume from where it 
was at the date of the notification. 

(4) The FOIA Public Liaison will be 
available to assist any requester in re-
formulating a request to meet the re-
quester’s needs at a lower cost. 

(h) Advance payment. (1) For requests 
other than those described in para-
graphs (h)(2) and (3) of this section, the 
Commission will not require the re-
quester to make an advance payment 
before work is commenced or contin-
ued on a request. Payment owed for 
work already completed (i.e., payment 
before copies are sent to a requester) is 
not an advance payment. 

(2) When the Commission determines 
or estimates that a total fee to be 
charged under this section will exceed 
$250, it may require that the requester 
make an advance payment up to the 
amount of the entire anticipated fee 
before beginning to process the re-
quest. An agency may elect to process 
the request prior to collecting fees 
when it receives a satisfactory assur-
ance of full payment from a requester 
with a history of prompt payment. 

(3) If a requester previously has failed 
to pay a fee within 30 calendar days of 
the date of the billing, the requester 
shall be required to pay the full 
amount owed plus any applicable inter-
est, and to make an advance payment 
of the full amount of the estimated fee 
before the Commission begins to proc-
ess a new request. 

(4) In cases in which an agency re-
quires advance payment, the request 
will not be considered received and fur-
ther work will not be completed until 
the required payment is received. If the 
requester does not pay the advance 
payment within 30 calendar days after 
the date of the agency’s fee determina-
tion, the request will be closed. 

(i) Charging interest. The Commission 
may charge interest on any unpaid bill 
starting on the 31st day following the 
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date of billing the requester. Interest 
charges will be assessed at the rate 
provided in 31 U.S.C. 3717 and will ac-
crue from the billing date until pay-
ment is received by the Commission. 
The Commission will follow the provi-
sions of the Debt Collection Act of 1982 
(Pub. L. 97–365, 96 Stat. 1749), as amend-
ed, and its administrative procedures. 

(j) Aggregating requests. If the Com-
mission reasonably determines that a 
requester or a group of requesters act-
ing together is attempting to divide a 
request into a series of requests for the 
purpose of avoiding fees, the Commis-
sion may aggregate those requests and 
charge accordingly. The Commission 
may presume that multiple requests 
involving related matters submitted 
within a 30 calendar day period have 
been made in order to avoid fees. For 
requests separated by a longer period, 
the Commission will aggregate them 
only where there is a reasonable basis 
for determining that aggregation is 
warranted in view of all the cir-
cumstances involved. The Commission 
shall not aggregate multiple requests 
involving unrelated matters. 

(k) Other statutes specifically providing 
for fees. The fee schedule of this section 
does not apply to fees charged under 
any statute that specifically requires 
an agency to set and collect fees for 
particular types of records. In in-
stances where records responsive to a 
request are subject to a statutorily- 
based fee schedule program, the Com-
mission must inform the requester of 
the contact information for that pro-
gram. 

§ 426.211 Other rights and services. 

Nothing in this subpart shall be con-
strued to entitle any person, as of 
right, to any service or to the disclo-
sure of any record to which such person 
is not entitled under the FOIA. 

PART 457—ENFORCEMENT OF 
NONDISCRIMINATION ON THE 
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE NATIONAL CAP-
ITAL PLANNING COMMISSION 

Sec. 
457.101 Purpose. 
457.102 Application. 

457.103 Definitions. 

457.104–457.109 [Reserved] 

457.110 Self-evaluation. 

457.111 Notice. 

457.112–457.129 [Reserved] 

457.130 General prohibitions against dis-

crimination. 

457.131–457.139 [Reserved] 

457.140 Employment. 

457.141–457.148 [Reserved] 

457.149 Program accessibility: Discrimina-

tion prohibited. 

457.150 Program accessibility: Existing fa-

cilities. 

457.151 Program accessibility: New con-

struction and alterations. 

457.152–457.159 [Reserved] 

457.160 Communications. 

457.161–457.169 [Reserved] 

457.170 Compliance procedures. 

457.171–457.999 [Reserved] 

AUTHORITY: 29 U.S.C. 794. 

SOURCE: 51 FR 22887, 22896, June 23, 1986, 

unless otherwise noted. 

§ 457.101 Purpose. 

This part effectuates section 119 of 
the Rehabilitation, Comprehensive 
Services, and Developmental Disabil-
ities Amendments of 1978, which 
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States 
Postal Service. 

§ 457.102 Application. 

This part applies to all programs or 
activities conducted by the agency. 

§ 457.103 Definitions. 

For purposes of this part, the term— 

Assistant Attorney General means the 
Assistant Attorney General, Civil 
Rights Division, United States Depart-
ment of Justice. 

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities conducted by 
the agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers, brailled materials, 
audio recordings, telecommunications 
devices and other similar services and 
devices. Auxiliary aids useful for per-
sons with impaired hearing include 
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