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116TH CONGRESS 
1ST SESSION S. 1760 

To modernize the Public Utility Regulatory Policies Act of 1978, and for 

other purposes. 

IN THE SENATE OF THE UNITED STATES 

JUNE 10, 2019 

Mr. BARRASSO (for himself, Mr. RISCH, Mr. CRAMER, and Mr. DAINES) intro-

duced the following bill; which was read twice and referred to the Com-

mittee on Energy and Natural Resources 

A BILL 
To modernize the Public Utility Regulatory Policies Act of 

1978, and for other purposes. 

Be it enacted by the Senate and House of Representa-1

tives of the United States of America in Congress assembled, 2

SECTION 1. SHORT TITLE. 3

This Act may be cited as the ‘‘Updating Purchase 4

Obligations to Deploy Affordable Resources to Energy 5

Markets Under PURPA Act’’ or the ‘‘UPDATE PURPA 6

Act’’. 7

SEC. 2. AMENDMENTS TO PURPA. 8

(a) COGENERATION AND SMALL POWER PRODUC-9

TION RULES.—Section 210 of the Public Utility Regu-10
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latory Policies Act of 1978 (16 U.S.C. 824a–3) is amend-1

ed by striking subsection (a) and inserting the following: 2

‘‘(a) COGENERATION AND SMALL POWER PRODUC-3

TION RULES.— 4

‘‘(1) IN GENERAL.—Not later than 1 year after 5

the date of enactment of this Act, the Commission 6

shall prescribe, and from time to time thereafter re-7

vise, rules as the Commission determines necessary 8

to encourage cogeneration and small power produc-9

tion, and to encourage geothermal small power pro-10

duction facilities of not more than 80 megawatts ca-11

pacity. 12

‘‘(2) REQUIREMENTS.—The rules under para-13

graph (1)— 14

‘‘(A) shall require electric utilities to 15

offer— 16

‘‘(i) to sell electric energy to quali-17

fying cogeneration facilities and qualifying 18

small power production facilities; and 19

‘‘(ii) to purchase electric energy from 20

facilities described in clause (i); 21

‘‘(B) shall be prescribed after consultation 22

with representatives of Federal and State regu-23

latory agencies having ratemaking authority for 24

electric utilities, and after public notice and a 25
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reasonable opportunity for interested persons 1

(including Federal and State agencies) to sub-2

mit oral as well as written data, views, and ar-3

guments; 4

‘‘(C) shall include provisions requiring— 5

‘‘(i) minimum reliability of qualifying 6

cogeneration facilities and qualifying small 7

power production facilities (including reli-8

ability of those facilities during emer-9

gencies); 10

‘‘(ii) qualifying facilities to be respon-11

sible for any costs needed to hold electric 12

utility customers financially indifferent to 13

the cost of enabling the firm delivery capa-14

bility of the qualifying facility, including 15

the cost of any facilities or network up-16

grades associated with the interconnection 17

service of the qualifying facility and trans-18

mission service arrangements of the quali-19

fying facility to deliver the power of the 20

qualifying facility to electric utility cus-21

tomers; 22

‘‘(iii) curtailment of qualifying facili-23

ties as the Commission determines nec-24

essary to ensure resource adequacy; and 25
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‘‘(iv) reliability of electric energy serv-1

ice to be available to facilities described in 2

clause (i) from electric utilities during 3

emergencies; and 4

‘‘(D) may not authorize a qualifying cogen-5

eration facility or qualifying small power pro-6

duction facility to make any sale for purposes 7

other than resale.’’. 8

(b) RATES FOR PURCHASES BY ELECTRIC UTILI-9

TIES.—Section 210(b) of the Public Utility Regulatory 10

Policies Act of 1978 (16 U.S.C. 824a–3(b)) is amended— 11

(1) in paragraph (1), by striking ‘‘, and’’ and 12

inserting ‘‘; and’’; 13

(2) by redesignating paragraphs (1) and (2) as 14

subparagraphs (A) and (B), respectively, and indent-15

ing the subparagraphs appropriately; 16

(3) in the matter preceding subparagraph (A) 17

(as so redesignated), by striking ‘‘The rules pre-18

scribed under subsection (a) shall insure’’ and in-19

serting the following: 20

‘‘(1) IN GENERAL.—Subject to paragraph (2), 21

the rules prescribed under subsection (a) shall en-22

sure’’; and 23

(4) in the undesignated matter following sub-24

paragraph (B) of paragraph (1) (as so redesig-25
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nated), by striking ‘‘No such rule’’ and inserting the 1

following: 2

‘‘(2) LIMITATION.—No rule’’. 3

(c) TERMINATION OF MANDATORY PURCHASE RE-4

QUIREMENTS.—Section 210(m)(1) of the Public Utility 5

Regulatory Policies Act of 1978 (16 U.S.C. 824a– 6

3(m)(1)) is amended— 7

(1) in subparagraph (B)(ii), by striking ‘‘or’’ at 8

the end; and 9

(2) by striking subparagraph (C) and inserting 10

the following: 11

‘‘(C) any independently administered, vol-12

untary, auction-based energy market (including 13

an energy imbalance market), regardless of 14

whether— 15

‘‘(i) an applicable electric utility par-16

ticipating in such a market is a member of 17

a regional transmission organization or an 18

independent system operator; or 19

‘‘(ii) such a market has a governance 20

structure and operation that is wholly sep-21

arate and autonomous from a regional 22

transmission organization or an inde-23

pendent system operator; or 24
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‘‘(D) wholesale markets that are of com-1

parable competitive quality to markets de-2

scribed in subparagraph (A), (B), or (C).’’. 3

(d) NONDISCRIMINATORY ACCESS.—Section 210(m) 4

of the Public Utility Regulatory Policies Act of 1978 (16 5

U.S.C. 824a–3(m)) is amended by adding at the end the 6

following: 7

‘‘(8) NONDISCRIMINATORY ACCESS.— 8

‘‘(A) IN GENERAL.—For purposes of this 9

subsection, a qualifying small power production 10

facility with an installed generation capacity of 11

2.5 megawatts or greater is presumed to have 12

nondiscriminatory access to the transmission 13

and interconnection services and wholesale mar-14

kets described in subparagraphs (A), (B), (C), 15

and (D) of paragraph (1). 16

‘‘(B) EXCEPTION.—Subparagraph (A) 17

shall not apply with respect to a qualifying 18

small power production facility that, as of the 19

date of enactment of this paragraph— 20

‘‘(i) produces both electric energy and 21

useful thermal energy; and 22

‘‘(ii) on a million-British-thermal-unit 23

basis, uses not less than 80 percent of the 24

total annual aggregate net output of elec-25
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tric energy and useful thermal energy of 1

the qualifying small power production facil-2

ity for onsite industrial, commercial, or in-3

stitutional purposes, rather than for sale.’’. 4

(e) RECOGNITION OF STATE OR LOCAL DETERMINA-5

TIONS.—Section 210(m) of the Public Utility Regulatory 6

Policies Act of 1978 (16 U.S.C. 824a–3(m)) (as amended 7

by subsection (d)) is amended by adding at the end the 8

following: 9

‘‘(9) STATE OR LOCAL DETERMINATION.—Ef-10

fective beginning on the date of enactment of this 11

paragraph, no electric utility shall be required to 12

enter into a new contract or obligation to purchase 13

electric energy under this section from a qualifying 14

small power production facility that is not a quali-15

fying small power production facility described in 16

paragraph (8)(B), if the appropriate State regu-17

latory agency or non-regulated electric utility deter-18

mines that— 19

‘‘(A) the electric utility has no need to pur-20

chase electric energy from the qualifying small 21

power production facility in the quantities of-22

fered within the timeframe proposed by the 23

qualifying small power production facility to 24

meet any obligation to serve a customer, con-25
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sistent with the needs for electric energy and 1

the timeframe for those needs, as specified in 2

the integrated resource plan of, or other appli-3

cable demonstration of need by, the electric util-4

ity; or 5

‘‘(B) the electric utility employs integrated 6

resource planning or another applicable dem-7

onstration of need and conducts a competitive 8

resource procurement process for long-term en-9

ergy resources that provides an opportunity for 10

qualifying small power production facilities to 11

supply electric energy to the electric utility in 12

accordance with the integrated resource plan of, 13

or other applicable demonstration of need by, 14

the electric utility.’’. 15

(f) TECHNICAL CORRECTIONS.—Section 210 of the 16

Public Utility Regulatory Policies Act of 1978 (16 U.S.C. 17

824a–3) is amended— 18

(1) in subsection (h)(2)(A)(i), by striking ‘‘sub-19

section (f) or’’ and inserting ‘‘subsection (f); or’’; 20

and 21

(2) in subsection (k), by adding a period at the 22

end. 23
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SEC. 3. FEDERAL ENERGY REGULATORY COMMISSION REG-1

ULATIONS. 2

(a) REQUIRED AMENDMENTS RELATING TO LOCA-3

TION OF SMALL POWER PRODUCTION FACILITIES.— 4

(1) IN GENERAL.—Not later than 180 days 5

after the date of enactment of this Act, the Federal 6

Energy Regulatory Commission (referred to in this 7

section as the ‘‘Commission’’) shall publish in the 8

Federal Register a final rule to amend, in accord-9

ance with this section, the regulations of the Com-10

mission promulgated to carry out section 11

3(17)(A)(ii) of the Federal Power Act (16 U.S.C. 12

796(17)(A)(ii)) relating to the method used by the 13

Commission to determine whether a facility is con-14

sidered to be located at the same site as a facility 15

for which qualification is sought for the purpose of 16

calculating power production capacity. 17

(2) REBUTTABLE PRESUMPTION.— 18

(A) IN GENERAL.—The amendments to 19

regulations required by paragraph (1) shall es-20

tablish a rebuttable presumption that— 21

(i) facilities separated by a distance of 22

1 mile or more shall not be considered to 23

be located at the same site; and 24
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(ii) facilities separated by a distance 1

of less than 1 mile shall be considered to 2

be located at the same site. 3

(B) REBUTTING PRESUMPTION.—The 4

Commission shall allow any person (as defined 5

in section 385.102 of title 18, Code of Federal 6

Regulations (as in effect on the date of enact-7

ment of this Act)) to rebut the presumption de-8

scribed in subparagraph (A). 9

(3) FACTORS FOR CONSIDERATION.— 10

(A) IN GENERAL.—The amendments to 11

regulations required by paragraph (1) shall re-12

quire that, in determining whether a facility is 13

considered to be located at the same site as a 14

facility for which qualification is sought, the 15

Commission shall take into consideration, to the 16

maximum extent practicable, the following fac-17

tors: 18

(i) The extent to which the owners or 19

operators of the facilities are— 20

(I) affiliates or associate compa-21

nies (as those terms are defined in 22

section 1262 of the Public Utility 23

Holding Company Act of 2005 (42 24

U.S.C. 16451)); or 25
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(II) under the control of the 1

same person, subject to subparagraph 2

(B). 3

(ii) The extent to which the facilities 4

have been treated as a single project for 5

purposes of other regulatory filings or ap-6

plications. 7

(iii) Whether the facilities use the 8

same energy resource. 9

(iv) Whether the facilities— 10

(I) have a common generator 11

lead line; or 12

(II) connect at the same or near-13

by interconnection points or sub-14

stations. 15

(v) The extent to which the owners or 16

operators of the facilities have a common 17

land lease or land rights with respect to 18

land on which the facilities are located. 19

(vi) The extent to which there is com-20

mon financing with respect to the facilities. 21

(vii) The extent to which the facilities 22

are part of a common development plan or 23

permitting effort, regardless of whether the 24
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interconnection of the facilities occurs at 1

separate points. 2

(B) CONTROL.—For purposes of subpara-3

graph (A)(i)(II), the Commission shall consider 4

the owner or operator of a facility to be under 5

the control of a person if— 6

(i) the person directly or indirectly 7

owns, controls, or holds, with power to 8

vote, 10 percent or more of the out-9

standing voting securities of the owner or 10

operator; or 11

(ii) the Commission determines, after 12

notice and opportunity for hearing, that 13

the person exercises, directly or indirectly 14

(alone or pursuant to an arrangement or 15

understanding with 1 or more persons), a 16

controlling influence over the management 17

of the owner or operator. 18

(4) EXCEPTION.—Paragraphs (2) and (3) shall 19

not apply with respect to a facility that, as of the 20

date of enactment of this Act— 21

(A) produces both electric energy and use-22

ful thermal energy; and 23

(B) on a million-British-thermal-unit basis, 24

uses not less than 80 percent of the total an-25
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nual aggregate net output of electric energy and 1

useful thermal energy of the facility for onsite 2

industrial, commercial, or institutional pur-3

poses, rather than for sale. 4

(b) PROHIBITION ON REQUIRING MINIMUM TERM 5

FOR CERTAIN CONTRACTS.—The Commission shall not 6

issue any regulation, guidance, or order that requires a 7

minimum contract term for any power purchase contract 8

between— 9

(1) an electric utility (as defined in section 3 of 10

the Public Utility Regulatory Policies Act of 1978 11

(16 U.S.C. 2602)); and 12

(2) a qualifying small power production facility 13

(as defined in section 3 of the Federal Power Act 14

(16 U.S.C. 796)). 15

(c) REQUIRED AMENDMENT RELATING TO LEGALLY 16

ENFORCEABLE OBLIGATIONS.—Not later than 180 days 17

after the date of enactment of this Act, the Commission 18

shall publish in the Federal Register a final rule to amend 19

the regulation contained in section 292.304(d)(2) of title 20

18, Code of Federal Regulations (as in effect on the date 21

of enactment of this Act), to provide that a legally enforce-22

able obligation for the delivery of electric energy or capac-23

ity from a qualifying small power production facility to 24

an electric utility shall not require any electric utility to 25
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purchase electric energy or capacity from a qualifying 1

small power production facility at a rate that exceeds the 2

incremental cost to the electric utility of alternative elec-3

tric energy or capacity, as calculated at the time of deliv-4

ery of the electric energy or capacity. 5

Æ 

VerDate Sep 11 2014 22:43 Jun 11, 2019 Jkt 089200 PO 00000 Frm 00014 Fmt 6652 Sfmt 6301 E:\BILLS\S1760.IS S1760kj
oh

ns
on

 o
n 

D
S

K
79

L0
C

42
 w

ith
 B

IL
LS



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue true
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck true
  /PDFX3Check false
  /PDFXCompliantPDFOnly true
  /PDFXNoTrimBoxError false
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <>
    /CHT <>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV <>
    /HUN <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF che devono essere conformi o verificati in base a PDF/X-1a:2001, uno standard ISO per lo scambio di contenuto grafico. Per ulteriori informazioni sulla creazione di documenti PDF compatibili con PDF/X-1a, consultare la Guida dell'utente di Acrobat. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 4.0 e versioni successive.)
    /JPN <>
    /KOR <>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die moeten worden gecontroleerd of moeten voldoen aan PDF/X-1a:2001, een ISO-standaard voor het uitwisselen van grafische gegevens. Raadpleeg de gebruikershandleiding van Acrobat voor meer informatie over het maken van PDF-documenten die compatibel zijn met PDF/X-1a. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 4.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents that are to be checked or must conform to PDF/X-1a:2001, an ISO standard for graphic content exchange.  For more information on creating PDF/X-1a compliant PDF documents, please refer to the Acrobat User Guide.  Created PDF documents can be opened with Acrobat and Adobe Reader 4.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /HighResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


		Superintendent of Documents
	2023-01-02T01:30:50-0500
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




