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Calendar No. 720
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LS, 2160

To establish a pilot program under which the Chief of the Forest Service
may use alternative dispute resolution in lieu of judicial review for
certain projects.

IN THE SENATE OF THE UNITED STATES

NOVEMBER 16, 2017
Mr. DAINES (for himself, Mr. RiscH, and Mr. CrRAPO) introduced the fol-
lowing bill; which was read twice and referred to the Committee on En-
ergy and Natural Resources
DECEMBER 5, 2018
Reported by Ms. MURKOWSKI, with an amendment

[Strike out all after the enacting clause and insert the part printed in italic]

A BILL

To establish a pilot program under which the Chief of the
Forest Service may use alternative dispute resolution
in lieu of judicial review for certain projects.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,

SECTION 1. SHORT TITLE:
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) the Bndansered Speeies Aet of 1973 (16
TS0 1531 et see); or
2} the National Bravironmental Poliey Aet of

SECTION 1. SHORT TITLE.

This Act may be cited as the “Protect Collaboration

Jor Healthier Forests Act”.

SEC. 2. ALTERNATIVE DISPUTE RESOLUTION PILOT PRO-

GRAM.
(a) DEFINITIONS.—In this Act:
(1) ARBITRATOR.—The term “arbitrator” means
a person—
(A) selected by the Secretary under sub-
section (d)(1); and
(B) that meets the qualifications under sub-
section (d)(2).
(2) LAND AND RESOURCE MANAGEMENT PLAN.—
The term “land and resource management plan”™
means a plan developed under section 6 of the Forest
and Rangeland Renewable Resources Planning Act of

1974 (16 U.S.C. 1604).
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(3)  PARTICIPANT.—The  term  “participant”
means an indiwvidual or entity that, with respect to
a project—

(A) has exhausted the administrative review
process under part 218 of title 36, Code of Fed-
eral Regulations (or successor requlations); or

(B) in the case of a project that s categori-
cally excluded for purposes of the National Enuvi-
ronmental Policy Act of 1969 (42 U.S.C. 4321 et
seq.), has participated in a collaborative process
under clause (1) or (i1) of subsection (c)(1)(A).
(4) PILOT PROGRAM.—The term “pilot program’

means the pilot program implemented under sub-
section (b)(1).

(5) PROJECT.—The term “project” wmeans «a
project described in subsection (c).

(6) SECRETARY.—The term “Secretary” means
the Secretary of Agriculture, acting through the Chief
of the Forest Service.

(b) ARBITRATION PILOT PROGRAM.—

(1) IN GENERAL.—Not later than 2 years after
the date of enactment of this Act, the Secretary shall
wssue a final rule to implement an arbitration pilot
program, to be carried out in the States of Idaho,

Montana, and Wyoming, as an alternative dispute
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resolution wn liew of judicial review for projects de-
seribed in subsection (c).

(2) LIMITATION ON NUMBER OF PROJECTS.—

(A) IN GENERAL.—The Secretary may not
designate for arbitration under the pilot pro-
gram more than 2 projects per calendar year.

(B) EXCEPTION—If the Secretary des-
wgnates a project for arbitration under the pilot
program, and no participant initiates arbitra-
tion under subsection (e)(2), that project shall
not count against the limitation on the number
of projects under subparagraph (A).

(3) APPLICABLE PROCESS.—Except as otherwise
provided in this Act, the pilot program shall be car-
ried out in accordance with subchapter IV of chapter
5 of title 5, United States Code.

(4) EXCLUSIVE MEANS OF REVIEW.—The alter-
native dispute resolution process under the pilot pro-
gram for a project designated for arbitration under
the pilot program shall be the exclusive means of re-
view for the project.

(5) NO JUDICIAL REVIEW.—A project that the
Secretary has designated for arbitration under the
pilot program shall not be subject to judicial review.

(¢) DESCRIPTION OF PROJECTS.—

*S 2160 RS
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(1) IN GENERAL.—The Secretary, at the sole dis-
cretion of the Secretary, may designate for arbitra-
tion projects that—

(A)(r) are developed through a collaborative
process — (within  the meaning of  section
603(b)(1)(C) of the Healthy Forest Restoration
Aect of 2003 (16 U.S.C. 6591b(b)(1)(C)));

(11) are carried out under the Collaborative
Forest Landscape Restoration Program estab-
lished under section 4003 of the Ommnibus Public
Land Management Act of 2009 (16 U.S.C. 7303);
or

(11r) are identified in a community wildfire
protection plan (as defined in section 101 of the
Healthy Forests Restoration Act of 2003 (16
URS.C. 6511));

(B) have as a purpose—

(1) reducing hazardous fuels; or
(11) reducing the risk of, or mitigating,
wsect or disease infestation; and

(C) are located, in whole or in part, in a
wildland-urban interface (as defined in section
101 of the Healthy Forests Restoration Act of
2003 (16 U.S.C. 6511)).
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(2) INCLUSION.—In designating projects for ar-
bitration, the Secretary may include projects that are
categorically excluded for purposes of the National
Environmental Policy Act of 1969 (42 U.S.C. 4321 et
seq.).

(d) ARBITRATORS.—

(1) IN GENERAL.—The Secretary shall develop
and publish a list of not fewer than 15 individuals
eligible to serve as arbitrators for the pilot program.

(2) QUALIFICATIONS.—To be eligible to serve as
an arbitrator under this subsection, an individual
shall be—

(A) recognized by—
(1) the American Arbitration Associa-
twon; or
(11) a State arbitration program; or
(B) a fully retired Federal or State judge.
(e) INITIATION OF ARBITRATION.—

(1) IN GENERAL.—Not later than 7 days after
the date on which the Secretary issues the applicable
decision notice or decision memo with respect to a
project, the Secretary shall—

(A) notify each applicable participant and
the Clerk of the United States District Court for

the district wn which the project 1s located that
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the project has been designated for arbitration
under the pilot program; and

(B) include in the applicable decision notice
or deciston memo a statement that the project
has been designated for arbitration.

(2) INITIATION.—

(A) IN GENERAL—A participant that has
received a notification under paragraph (1) and
18 seeking to initiate arbitration for the applica-
ble project under the pilot program shall file a
request for arbitration with the Secretary not
later than 30 days after the date of receipt of the
notification.

(B) REQUIREMENT.—The request under
subparagraph (A) shall include an alternative
proposal for the applicable project that—

(1) describes each modification sought
by the participant with respect to the
project; and

(11) 1s consistent with the goals and ob-
jectives of the applicable land and resource
management plan, all applicable laws, reg-
ulations, legal precedent and policy direc-
tives, and the purpose and need for the

project.
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(C) FAILURE TO MEET REQUIREMENTS.—A
participant who fails to meet the requirements of
subparagraphs (A) and (B) shall be considered to
have forfeited their standing to wnitiate arbitra-
tion under thas paragraph.

(3) COMPELLED ARBITRATION.—

(A) IN GENERAL.—For any request for judi-
cial review with respect to a project that the Sec-
retary has designated for arbitration under the
pilot program—

(1) the Secretary shall file in the appli-
cable court a motion to compel arbitration

m accordance with this Act; and

(11) the applicable court shall compel
arbitration in accordance with this Act.

(B) FEES AND COSTS.—For any motion de-
seribed in subparagraph (A) for which the Sec-
retary s the prevailing party, the applicable
court shall award to the Secretary—

(1) full or partial court costs; and
(11) full or partial attorney’s fees.
(f) SELECTION OF ARBITRATOR.—For each arbitration
witiated under this Act—
(1) each applicable participant shall propose 2

arbitrators; and
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(2) the Secretary shall select 1 arbitrator from

the list of arbitrators proposed under paragraph (1).
(9) RESPONSIBILITIES OF ARBITRATOR.—

(1) IN GENERAL.—An arbitrator—

(A) shall address all clavms or modifica-
tions sought by each party seeking arbitration
with respect to a project under this Act; but

(B) may consolidate into a single arbitra-
tion all requests to initiate arbitration by all
participants with respect to a project.

(2) CONSIDERATION OF PROPOSED PROJECTS
AND DECISION.—For each project for which arbitra-
tion has been initiated under this Act, the arbitrator
shall make a decision with respect to the project by—

(A) selecting the project, as approved by the
Secretary;

(B) selecting the alternative proposal sub-
mitted by the applicable participant in the re-
quest for initiation of arbitration for the project
filed under subsection (e)(2)(A); or

(C) rejecting both options described in sub-
paragraphs (A) and (B).

(3) CONVENE HEARINGS.—In carrying out para-

graph (2), the arbitrator may convene the Secretary
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and the participant, including by telephone con-
Jerence or other electronic means to consider—
(A) the administrative record;
(B) arguments and evidence submaitted by
the Secretary and the participant;
(C) the project, as approved by the Sec-
retary; and
(D) the alternative proposal submaitted by
the applicable participant in the request for ini-
twation of arbitration for the project filed under

subsection (e)(2)(A).

(4) LIMITATIONS.—An arbitrator may not mod-
ify any project or alternative proposal contained in
a request for initiation of arbitration of a participant
under this Act.

(h) INTERVENTION.—A party may intervene in an ar-

bitration under this Act if, with respect to the project to

whach the arbitration relates, the party—

(1) meets the requirements of Rule 24(a) of the
Federal Rules of Civil Procedure (or a successor rule);
or

(2) participated in the applicable collaborative

process referred to in clause (v) or (1) of subsection

(c)(1)(A).
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(1) ScorPE OF REVIEW.—In carrying out arbitration
Jor a project, the arbitrator shall set aside the agency action,
findings, and conclusions found to be arbitrary, capricious,
an abuse of discretion, or otherwise not in accordance with
law, within the meaning of section 706(2)(A) of title 5,
United States Code.
(1) DEADLINE FOR COMPLETION OF ARBITRATION.—
Not later than 90 days after the date on which arbitration
18 mitiated for a project under the pilot program, the arbi-
trator shall make a decision with respect to all claims or
modifications sought by the participant that initiated the
arbitration.
(k) EFFECT OF ARBITRATION DECISION.—A decision
of an arbitrator under this Act—
(1) shall not be considered to be a major Federal
action;
(2) shall be binding; and
(3) shall not be subject to judicial review, except
as provided in section 10(a) of title 9, Unated States
Code.
(1) ADMINISTRATIVE COSTS.—
(1) IN GENERAL.—The Secretary shall—
(A) be solely responsible for the professional
fees of arbitrators participating in the pilot pro-

gram; and
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(B) use funds made available to the Sec-

retary and not otherwise obligated to carry out

subparagraph (A).

(2) TRAVEL cOSTS.—The Secretary—

(A) shall be solely responsible for reasonable
travel costs associated with the participation of
an arbitrator in any meeting conducted under
subsection (g)(3); and

(B) shall not be responsible for the travel
costs of a participant under subsection (g)(3).

(3) ATTORNEY'S FEES.—No arbitrator may
award attorney’s fees in any arbitration brought
under this Act.

(m) REPORTS.—

(1) IN GENERAL.—Not later than 2 years after
the date on which the Secretary issues a final rule to
vmplement the pilot program under subsection (b)(1),
the Secretary shall submit to the Committee on Agri-
culture, Nutrition, and Forestry and the Commattee
on Energy and Natural Resources of the Senate and
the Commaittee on Natural Resources of the House of
Representatives, and publish on the website of the
Forest Service, a report describing the implementa-

tion of the pilot program, including—

*S 2160 RS
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(A) the reasons for selecting certain projects

Jor arbitration;

(B) an evaluation of the arbitration process,
mceluding  any  recommendations  for improve-
ments to the process;

(C) a description of the outcome of each ar-
Ditration; and

(D) a summary of the impacts of each out-
come described n  subparagraph (C) on the
tvmeline for vmplementation and completion of
the applicable project.

(2) GAO REVIEWS AND REPORTS.—

(A) REVIEW ON TERMINATION.—On termi-
nation of the pilot program under subsection (n),
the Comptroller General of the Unated States
shall review the vmplementation by the Secretary
of the pilot program, including—

(1) the reasons for selecting certain
projects for arbitration under the pilot pro-
gram;

(11) the location and types of projects
that were arbitrated wunder the pilot pro-

gram,

*S 2160 RS
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(111) a description of the outcomes of
the projects that were arbitrated under the
pilot program;

(iv) a description of the participants
who witiated arbitration under the pilot
program;

(v) a description and survey of the ar-
bitrators who participated in the pilot pro-
gram;

(vi) the type and outcome of any re-
quests for judicial review with respect to a
project that the Secretary designated for ar-
bitration under the pilot program; and

(vii) any other items the Comptroller
General of the United States may find ap-
plicable for evaluating the pilot program.

(B) REPORT.—After completion of the re-

view described in  subparagraph (A) and not

later than 1 year after termination of the pilot

program under subsection (n), the Comptroller

General of the United States shall submit to the

Commattee on Agriculture, Nutrition, and For-

estry and the Committee on Energy and Natural

Resources of the Senate and the Committee on

Natural Resources of the House of Representa-
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twes a report, describing the results of the appli-
cable review.
(n) TERMINATION.—The Secretary may not designate
a project for arbitration under the pilot program on or after
the date that is 5 years after the date on which the Secretary
wssues a final rule to vmplement the pilot program under
subsection (b)(1).
(o) EFFECT.—Nothing in this Act affects the responsi-
bility of the Secretary to comply with—
(1) the Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.);
(2) the National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.); or

(3) other applicable laws.

*S 2160 RS



Calendar No. 720

115 CONGRESS
2D SESSION mo N ~ ac

A BILL

To establish a pilot program under which the Chief
of the Forest Service may use alternative dispute
resolution in lieu of judicial review for certain
projects.

DECEMBER 5, 2018

Reported with an amendment




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue true
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck true
  /PDFX3Check false
  /PDFXCompliantPDFOnly true
  /PDFXNoTrimBoxError false
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <>
    /CHT <>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV <>
    /HUN <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF che devono essere conformi o verificati in base a PDF/X-1a:2001, uno standard ISO per lo scambio di contenuto grafico. Per ulteriori informazioni sulla creazione di documenti PDF compatibili con PDF/X-1a, consultare la Guida dell'utente di Acrobat. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 4.0 e versioni successive.)
    /JPN <>
    /KOR <>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die moeten worden gecontroleerd of moeten voldoen aan PDF/X-1a:2001, een ISO-standaard voor het uitwisselen van grafische gegevens. Raadpleeg de gebruikershandleiding van Acrobat voor meer informatie over het maken van PDF-documenten die compatibel zijn met PDF/X-1a. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 4.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents that are to be checked or must conform to PDF/X-1a:2001, an ISO standard for graphic content exchange.  For more information on creating PDF/X-1a compliant PDF documents, please refer to the Acrobat User Guide.  Created PDF documents can be opened with Acrobat and Adobe Reader 4.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /HighResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


		Superintendent of Documents
	2023-01-02T19:40:44-0500
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




