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To reduce the risk that innocent persons may be executed, and for other
purposes.

IN THE SENATE OF THE UNITED STATES

Marcno 7, 2001

Mr. Leany (for himself, Mr. SMITH of Oregon, Ms. COLLINS, Mr. LEVIN, Mr.

FeiNGorp, Mr. JEFFORDS, Mr. KENNEDY, Mr. CHAFEE, Mr. AKAKA,
Ms. MikuLskr, Mr. DobpD, Mr. LIEBERMAN, Mr. TORRICELLI, Mr.
WELLSTONE, Mrs. BOXER, Mr. CORZINE, Mrs. CLINTON, Mr. BINGAMAN,
Ms. CANTWELL, Mr. REED, Mr. DURBIN, Mr. SARBANES, Mr. KERRY,
Mr. WARNER, Mr. INOUYE, Mr. EDWARDS, Mrs. MURRAY, Mr. BIDEN,
Mr. SPECTER, Mrs. FEINSTEIN, and Mr. SCHHUMER) introduced the fol-
lowing bill; which was read twice and referred to the Committee on the

Judiciary
OCTOBER 16, 2002
Reported by Mr. LEAITY, with an amendment

[Strike out all after the enacting clause and insert the part printed in italic]

A BILL

To reduce the risk that innocent persons may be executed,

and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tiwwes of the United States of America in Congress assembled,
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TITLE I—EXONERATING THE IN-
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bative value to a finder of faet:
i some etreuamstanees; prove that a convietion that
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denee showtie Hnoeenee; produeced deeades after a
cotviettot; provides a tmore rehable basis for estab-
63 1 mere thah a dozen eases; post-convietion
petrtor:
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B)
evidenee: Under Federal law; motions for a new trial
DPNA Evidenee; a Federal panel established by the
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restrretive: Moreover; oy a handfad of States have
the Combined DNA Tndex Systens o nattonad data-
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DNA testing i1 appropriate eases; there 18 & stent-
Hhoeeht Persons are hot senteneed to death; a Fed-
and & chanee to present the results of testne m
eourt 15 a conertent and propertional prophylaectie
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S enses;

8 by ehrase + of section 8 and ehse 2 of seetion 9
10 ated seetton o of the Hth amendment to the Con-
11 stittion of the Hhited States; and

12 54 etstre Hhat weronetals comvteted  persons
15 of DNA evidenes for o Hintted period

16 SEC. 102. POST-CONVICTION DNA TESTING IN EEDERAL
17 CRIMINAL JUSTICE SYSTEM.

18 fad I ENERAL—Part V1 of titde 250 Paited States
19 Codes bs wnended by isertine atter ehmpter 1505 the fol-
20 lowines

21 “CHAPTER 156—DNA TESTING

22 “$2291. DNA testing

23

1 oe ﬂ'ﬁ'}l ch ey 1@]?8

24 wistorr of kv o peesott cotvieted of o Federad erte tae
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3 1 the Federal ertme of which the person was
4 cotrvieteds or

5 “2) any other offense that a sentencthe an-
7 persont with respeet to the Federal ertime etther to
8 death or to an enhaneed term of tmprisotthent as a
11 +fy the Government of an appheation made under sub-

12 seetion fad and shall afforsd the Govertment s oppor-
13ttty to respotieds

15 that ol evidenee seetred 1 relation to the ease that eonld
16 be subjected to DD testine must be preserved durine the
19 tenttort destiretion of evidenee after steh ot orders

20 b OkbEr—

21 HH b ervra—The conrt sha order Py
22 testie parestatt to an appheation made under sub-
23 seettoh o) wpoh a determination that—
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i sueh a eondition that DNA testing may be
eondueted:
S Hhe proposed PN testie tses o set-

proves by a preponderance of the evidenece that the
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Fastiee; rather than to suppert a elaim desertbed 1
stbs:
18 ant to seetion 3006 LH2HI) of Hitde 18-
19 ot PasrPstiva ProckbrRrbs—
21 DNA testine eondueted ander this seetion are meon-
23 may be appropriate or dismiss the appheation:
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the testing; and

ni nhnl T nl

to hmit the eirenmstances ander which & person may
eation under this seetion shall net be considered a

*S 486 RS



13
mintne whether # or any other motion 15 a seeond
ertme’ melades a ertme under the Untform Ceode of
“52292. Preservation of evidenee
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25 e to the tvestioation or proseettion of o Federd ertne
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e of the evidence; or
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Frtted Strtes for o et peradts Hoab aotht
for all sueh violations durine a ealendar year
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the mmpoesttion of a el penalty under subpara-
sulted 1 a convietion under chapter 73 of Hitle
=
& proviston of this seetion:
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3 the foHowtne:
4 “$1519: Pestruetion or altering of DNA evidence
8 Code; with intent to—
10 RN prevent that evidenee From heine subieeted
11 to DNA testine; or
12 “3) prevent the produetion or use of that evi-
13 detree H o offtetd proceediros
14 shall be fined under this #itle or imprisoned not
17 3 The analysis for part Y of title 28; Hnited

C156. DNA @SS oo 22912,
20 23 The table of contents for Chapter 13 of title
22 after the ttem relatine to seetion 1918 the folowine:
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SEG: 103: POST-CONVICTION BNA TESTING IN STATE CRIMI-

NAL JUSTICE SYSTEMS:

any part of fands reecerved from & erant made under a
or mmprove a DNA analysis eapability i1 a forensie labora-
to oty person convieted of a State ertne oo man-
timelys and
denee were related to a Federal ertme:
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9 T ool the Ommibus Crime Control and Safe Streets
10 At of 196x fas added by Publie Law T06=5611
12 ttle ool the Ommibus Crime Conteol sl Safe
13 Streets fret of PO (2 s 3796kk ot seq-
15 MENT GRANTs—Suhpart 1 ool part I8 ol title ook
16 the Otthtts Erre Control and Safe Streets et of
17 FO68 (42 Ho5 3751 et seq
19 AT —Part ¢ of titde T of the Omnibus Crime
20 Control and Safe Streets et of 1968 (42 5
21 FFHedd et sea
23 respeet to any erant made on or after the date that i
24 1 vear after the date of enaetiment of this Aet
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SEG: 104. PROHIBITION PURSUANT TO SECTION 5 OF THE

14TH AMENDMENT:

shall deny an applieation for DNA testine made by a pris-

tenced to death; or

{2) any other offense that a senteneine anthor-

oher to death:
Frsreve—No State shal rels upon & tine hmit o proee-
sults that establish & reasonable probability that the pris-
{a)-
b m & eivil action for declaratory or njunetive relef;
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whether # or any other appheation s a second or steees-
SEC. 105. GRANTS TO PROSECUTORS FOR DNA TESTING
PROGRAMS:
t2) striking the period at the end of paragraph
a systematic review of eonvietions to identify eases
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TITEE H—ENSURING COM-
PETENT EEGAL SERVICES IN
CAPITAL CASES

SEG: 201 NATIONAL COMMISSION ON CAPITAL REPRESEN-

TATION.

resentation; to—
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desertbed

B a ecentralized and independent appointine
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B) draft and annually publish a rester of
wde a mechanism by which members of the rel-
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anee standards 1 a ease to which the attorney
from the roster to represent o chent 1 a eapad
eourt; and
4 report the appottients o the fathire
2) adediate compensation of private attorneys
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reasonably menrred i the representation of a chent
i & eapital ease; and

eosts of taw elerks; parategals; mvestigators; experts;
i the representation of a elent 1 a eapital eases

{_1_} NEMBER AND APPOREMENT—The Com
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D) The Chatrman of the Committee on
the United States; or a destenee of the Chair-
s
reetor of the State Justice Institate; or a desienee
- o
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tade:
8> No e

servtees

the Comnisston shall constitate a guortny but =

*S 486 RS
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the Commission; the head of that department or
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#t  repott to the Prestdent and the Cotoress be-

broprinte
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2 avementation of attorney; paralegal; mves-
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each appheation for a grant under this seetion
shal—
Y tedde o fonetertt stertees ahd de-

l Rl4Al
RLRZ

eftHres
“fe ERHrATIONS oN USE of Fonps—
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33
to supplant State or loeal funds; but shall be used
=y Fppahak stte—The Federd shaee of
S for the first fisead vear for which =a

that reeetves o erant thnder Hhis seetton shall submit to
stitate may require; a report that eontains—

= oa sty of the aetivites entrted ottt
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a report that melades—

2 a suhmary of the iformation provided
“A) means any ertminal ease i which a
defendant proseented i & State eourt is subjeet
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to & sentenee of death or i which a death sen-
h State eourt; and
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THON—
withhold a portion of any erant funds awarded +o &
penalty of death for any offense; and songht;
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37
fiest fisead vear that a State 1s not 1 comphanee; 10
to & maximim of 60 pereent:
eovernment appertaining thereto; 1 & manner eqat-
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38
that steh State has mnde and eontintes to muke a
medated by the Nutionsl Commission on Capital
paragraph {1 with respeet to any State for 2 eon-
Attorney General grants & waiver under paragraph
pability of such State to provide adeduate represen-

24 e made wnder this subtither the Attornesy General shadl
25 stbtrt to Cotoress o teport that telidess seith respeet

*S 486 RS



1
2
3

© 00 N O 01 b

10
11
12
13
14
15
16
17
18
19

20
21
22
23
24
25

39

ey In GENBRAE—Section 2254} of Htle 28
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40
63 T a proceedine hsttnted by an appheant

ste o findie of faet made by a State eotrt to be

2004~

24 the pelevant State eonet procecding oeerrred before the
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3 Proteetion Aet of 2004
4 SEC. 205. CAPITAL DEFENSE RESOURCE GRANTS.
6 amended—
10 fovetes
13 A the term “eapital ease—
14 “{1 means any eriminal ease 1w whieh
15 a defenditt proscetted H o Shtte eottit s
16 sthjeet to g sentenee of death or i whieh
17 a death sentenee has been tmposeds and
18 “Gi theludes all proceedines filed in
19 contrection with the ease; ehdine triak
20 appelate; atd Federad and State post-con-
21 vietion proeeedines;
22 SR the tetrn SHeferse servieess Hehres—
23 “4) reernitment of eounsel:
24 S teathihe of eotnsel and
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TITLE III—MISCELLANEOUS
PROVISIONS
each 12-month period of neareeration; exeept that a plain-
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1 SEC. 302. COMPENSATION IN STATE DEATH PENALTY

2 CASES.

4 Law Enfercement Aet of 1994 (42 U5 137050
5 s amended by—

7 \oh

10 3 adding at the end the followine:

11 G provide asstrthees o He Stortes
12 Genterat that the State; Hf # presertbes; anthor-
13 tzes; or permits the penalty of death for any of-
14 fense; has estabhished or will establish not hater
15 that 18 months after the ennetment of the -
16 noeetee Proteetion et of 2001 effeettve proce-
17 dhrres for—

18 Sh peasonably cotpersating persots
19 found to have been unjustly convieted of
20 att offetsse aeatst the Stte ahd serteteed
21 to deaths and

23 st convietons; prabhshine the results
24 of steh tvestiontions; and takine steps to
25 prevent steh errors m future eases™—

*S 486 RS
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SEG: 303: CERTIFICATION REQUIREMENT IN FEDERAL

DEATH PENALTY PROSECUTIONS.
broteht before a conrt of the Hntted States except upon
tion of & sentenee of death is not aunthorized by laws the
eonstitute a more substantiad mterest i Federal proseen-
Hot-
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SEG: 304: ALTERNATIVE OF HIFE IMPRISONMENT WITHOUT

POSSIBILITY OF REEEASE:
{a) Porprost—The purpose of this seetion 18 to elar-

“Hhot o teeotrrendation thder sthseeton He Hhiat the
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\ss28
the jurey has a role i determintne the sentenee
torney General shall prepare and transmit to Coneress a
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10 £33 The pereentace of eapttal cases owhich
13 = The pereetttree of enpitd enses w1 whieh e
16 eases:

19 a death =entenee: and the sentenees imposed i soeh
20 eases:

23 4 The pereentage of eases m which a death
24 setteree o @ ecobnvietion anderbeine o death sentenee
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medtar and

SEC. 307. SENSE OF CONGRESS REGARDING THE EXECU-
TION OF JUVENILE OFFENDERS AND THE
MENTALLY RETARDED.

deeeney when apphed to a persen who 13 mentally retarded
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SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TrrLE.—This Act may be cited as the “In-
nocence Protection Act of 2002

(b) TABLE OF CONTENTS.—The table of contents for
this Act is as follows:

Sec. 1. Short title; table of contents.
Sec. 2. Severability clause.

TITLE I—EXONERATING THE INNOCENT THROUGH DNA TESTING

Sec. 101. Post-conviction DNA testing in Federal criminal justice system.
Sec. 102. Post-conviction DNA testing in State criminal justice systems.
Sec. 103. Prohibition pursuant to section 5 of the 14th amendment.

Sec. 104. Grants to prosecutors for DNA testing programs.

TITLE II—IMPROVING STATE SYSTEMS FOR PROVIDING
COMPETENT LEGAL SERVICES IN CAPITAL CASES
Sec. 201. Capital representation system tmprovement grants.
Sec. 202. Enforcement suits.
Sec. 203. Grants to qualified capital defender organizations.
Sec. 204. Grants to train prosecutors, defense counsel, and State and local judges
handling State capital cases.

TITLE III—RIGHT TO REVIEW OF THE DEATH PENALTY UPON THE
GRANT OF CERTIORARI

Sec. 301. Protecting the rights of death row inmates to review of cases granted
certiorari.

TITLE IV—COMPENSATION FOR THE WRONGFULLY CONVICTED

Sec. 401. Increased compensation in Federal cases.
Sec. 402. Sense of Congress regarding compensation in State death penalty cases.

TITLE V—STUDENT LOAN REPAYMENT FOR PUBLIC ATTORNEYS

Sec. 501. Student loan repayment for public attorneys.
SEC. 2. SEVERABILITY CLAUSE.

If any provision of this Act, an amendment made by
this Act, or the application of such provision or amendment
to any person or circumstance is held to be unconstitu-

tional, the remainder of this Act, the amendments made by

*S 486 RS
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this Act, and the application of the provisions of such to

any person or circumstance shall not be affected thereby.

TITLE I—EXONERATING THE IN-
NOCENT THROUGH DNA
TESTING

SEC. 101. POST-CONVICTION DNA TESTING IN FEDERAL
CRIMINAL JUSTICE SYSTEM.
(a) IN GENERAL—Part VI of title 28, United States
Code, 1s amended by inserting after chapter 155 the fol-
lowing:

“CHAPTER 156—DNA TESTING

“Sec.
“2291. DNA testing.
“92292. Preservation of evidence.

“§2291. DNA testing
“(a) APPLICATION.—Notwithstanding any other provi-
ston of law, a person convicted of a Federal crime may
apply to the appropriate Federal court for DNA testing by
asserting under oath that the person did not commit—
“(1) the Federal crime of which the person was
convicted; or
“(2) any other offense that a sentencing author-
ity may have relied wupon when it sentenced the per-
son with respect to the Federal crime either to death
or to an enhanced term of imprisonment as a career

offender or armed career criminal.

*S 486 RS
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“(b) NoricE 10 GOVERNMENT.—The court shall notify
the Government of an application made under subsection
(a) and shall afford the Government an opportunity to re-
spond.

“(c) PRESERVATION ORDER—The court shall order
that all evidence secured in relation to the case that could
be subjected to DNA testing must be preserved during the
pendency of the proceeding. The court may 1mpose appro-
priate sanctions, including criminal contempt, for the in-
tentional destruction of evidence after such an order.

“(d) ORDER.—

“(1) IN GENERAL.—The court shall order DNA
testing pursuant to an application made under sub-
section (a) upon a determination that—

“(A) the evidence s still in existence, and
m such a condition that DNA testing may be
conducted;

“(B) the evidence was never previously sub-
jected to DNA testing, or was not subject to the
type of DNA testing that is now requested and
that may resolve an issue not resolved by pre-
vious testing;

“(C) the proposed DNA testing uses a sci-

entifically valid technique;

*S 486 RS
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53
“(D) the proposed DNA testing has the sci-

entific potential to produce new, noncumulative
evidence which is material to the claim of the
applicant that the applicant did not commat,
and which raises a reasonable probability that
the applicant would not have been convicted of—
“(1) the Federal crime of which the ap-
plicant was convicted; or
“(1n) any other offense that a sen-
tencing authority may have relied upon
when 1t sentenced the applicant with respect
to the Federal crime either to death or to an
enhanced term of imprisonment as a career
offender or armed career criminal; and
“(E) the identity of the perpetrator was or
should have been a significant issue in the case.

“(2) LIMITATION.

“(A) IN GENERAL—The court shall not
order DNA testing under paragraph (1) if the
Government proves by a preponderance of the
evidence that the application for testing was
made to interfere with the administration of jus-

tice rather than to support a claim described in

paragraph (1)(D).



04

1 “(B) GOVERNMENT'S CLAIM.—The Govern-
2 ment’s clavm under subparagraph (A)—

3 “(1) may be supported by evidence of
4 the defendant’s unexplained delay in seek-
5 ing testing;

6 “(11) may be supported by evidence
7 that the defendant’s attorney presented at
8 trial an affirmative defense that is factually
9 mconsistent with the current application;
10 and
11 “(111) shall succeed if the defendant tes-
12 tified at trial in support of an affirmative
13 defense that s factually inconsistent with
14 the current application.

15 “(3) TESTING PROCEDURES.—If the court orders
16 DNA testing under paragraph (1), the court shall ivm-
17 pose reasonable conditions on such testing designed to
18 protect the integrity of the evidence and the testing
19 process and the relvability of the test results, includ-
20 mg a condition that the test results are simulta-
21 neously disclosed to defense counsel, prosecuting coun-
22 sel, and the court of jurisdiction.
23 “le) COST.—The cost of DNA testing ordered under

24 subsection (c) shall be borne by the Government or the ap-

25 plicant, as the court may order in the interests of justice,

*S 486 RS



© 00O N O 0o B~ W N PP

N N DN DN DD P PP PPk PR PP
aa A W N P O ©W 00 N O 0o b W N B~ O

25
except that an applicant shall not be denied testing because
of an inability to pay the cost of testing.

“(f) COUNSEL.—The court may at any time appoint
counsel for an indigent applicant under this section pursu-
ant to section 30064 (a)(2)(B) of title 18.

“(g) POST-TESTING PROCEDURES.—

“(1) INCONCLUSIVE RESULTS.—If the results of
DNA testing conducted under this section are incon-
clusive, the court may order such further testing as
may be appropriate or dismiss the application.

“(2) RESULTS UNFAVORABLE TO APPLICANT.—If
the results of DNA testing conducted under this sec-
tion inculpate the applicant, the court shall—

“(A) dismass the application;

“(B) assess the applicant for the cost of the
testing;

“(C) submit applicant’s DNA testing results
to the Department of Justice for inclusion in the
Combined DNA Index System; and

“(D) make such further orders as may be
appropriate, including an order of contempt.

“(3) RESULTS FAVORABLE TO APPLICANT.—If
the results of DNA testing conducted under this sec-
tion are favorable to the applicant, the court shall

order a hearing and thereafter make such further or-
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ders as may be appropriate under applicable rules
and statutes regarding post-conviction proceedings,
notwithstanding any provision of law that would bar
such hearing or orders as untimely.

“(h) RULES OF CONSTRUCTION.

“(1) OTHER POST-CONVIOCTION RELIEF UNAF-
FECTED.—Nothing in this section shall be construed
to limat the circumstances under which a person may
obtain DNA testing or other post-conviction relief
under any other provision of law.

“(2) FINALITY RULE UNAFFECTED.—An applica-
tion under this section shall not be considered a mo-
tion under section 2255 for purposes of determining
whether it or any other motion is a second or succes-
sive motion under section 2255.

“(1) DEFINITIONS.—In this section:

“(1) APPROPRIATE FEDERAL COURT.—The term
‘appropriate Federal court’ means—

“(A) the Unated States District Court which
vmposed the sentence from which the applicant
seeks relief; or

“(B) wn relation to a crime under the Uni-
SJorm Code of Military Justice, the Unaited States
Dustrict Court having jurisdiction over the place

where the court martial was convened that 1m-
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posed the sentence from which the applicant seeks

relief, or the United States District Court for the

Dustrict of Columbia, if no United States Dis-

trict Court has jurisdiction over the place where

the court martial was convened.

“(2) FEDERAL CRIME.—The term ‘Federal crime’
mcludes a crime under the Uniform Code of Military
Justice.

“§2292. Preservation of evidence

“(a) IN GENERAL.—Notwithstanding any other provi-
sion of law and subject to subsection (b), the Government
shall preserve all evidence that was secured in relation to
the wnvestigation or prosecution of a Federal crime (as that
term 1s defined in section 2291(1)), and that could be sub-
jected to DNA testing, for not less than the period of time
that any person remains subject to incarceration in connec-
tion with the investigation or prosecution.

“(b) EXCEPTIONS.—The Government may dispose of
evidence before the expiration of the period of time described
wm subsection (a) if—

“(1) other than subsection (a), no statute, requla-
tion, court order, or other provision of law requires
that the evidence be preserved; and

“(2)(A)(v) the Government notifies any person

who remains incarcerated i connection with the in-
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vestigation or prosecution and any counsel of record

Jor such person (or, if there is no counsel of record,

the public defender for the judicial district in which
the conviction for such person was imposed), of the
itention of the Government to dispose of the evidence
and the provisions of this chapter; and

“(11) the Government affords such person not less
than 180 days after such notification to make an ap-
plication under section 2291(a) for DNA testing of
the evidence; or

“(B)(1) the evidence must be returned to its
rightful owner, or 1s of such a size, bulk, or physical
character as to render retention impracticable; and

“(in) the Government takes reasonable measures
to remove and preserve portions of the material evi-
dence sufficient to permit future DNA testing.

“(¢c) REMEDIES FOR NONCOMPLIANCE.—

“(1) GENERAL LIMITATION.—Nothing wn this sec-
twon shall be construed to giwe rise to a clavm for
damages against the United States, or any employee
of the Unated States, any court official or officer of
the court, or any entity contracting with the United

States.

“(2) CIVIL PENALTY.—
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“(A) IN GENERAL.—Notwithstanding para-
graph (1), an individual who knowingly violates
a provision of this section or a regulation pre-
seribed under thas section shall be liable to the
United States for a civil penalty in an amount
not to exceed $1,000 for the first violation and
$5,000 for each subsequent violation, except that
the total amount vmposed on the indwvidual for
all such violations during a calendar year may
not exceed $25,000.

“(B) PROCEDURES.—The provisions of sec-
tion 405 of the Controlled Substances Act (21
U.S.C. 844a) (other than subsections (a) through
(d) and subsection (j)) shall apply to the imposi-
tion of a cwil penalty under subparagraph (A)
m the same manner as such provisions apply to
the imposition of a penalty under section 405.

“(C) PRIOR CONVICTION.—A civil penalty
may not be assessed under subparagraph (A)
with respect to an act if that act previously re-
sulted in a conviction under chapter 73 of title
18.

“(3) REGULATIONS.—
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“(A) IN GENERAL.—The Attorney General
shall promulgate regulations to implement and
enforce this section.
“(B) CONTENTS.—The requlations shall in-
clude the following:

“(1) Disciplinary sanctions, including
suspension  or termination from employ-
ment, for employees of the Department of
Justice who knowingly or repeatedly violate
a provision of this section.

“(in)  An  administrative  procedure
through which parties can file formal com-
plaints with the Department of Justice al-
leging violations of this section.”.

(b) CRIMINAL PENALTY.—Chapter 73 of title 18,

Unated States Code, is amended by inserting at the end the

Jollowing:

“§ 1519. Destruction or altering of DNA evidence
“Whoever willfully or maliciously destroys, alters, con-
ceals, or tampers with evidence that is required to be pre-
served under section 2292 of title 28, Unated States Code,
with intent to—
“(1) impair the integrity of that evidence;
“(2) prevent that evidence from being subjected
to DNA testing; or
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“(3) prevent the production or use of that evi-
dence in an official proceeding,
shall be fined under this title or vmprisoned not more than
5 years, or both.”.

(¢) TESTING OF FEDERAL INMATES.—The Attorney
General 1s authorized to conduct a systematic review of Fed-
eral cases mn which a defendant was sentenced to death to
vdentify cases in which DNA evidence is readily accessible
and DNA testing is appropriate and to conduct DNA test-
mg n such cases within 12 months of enactment of this
Act.

(d) TECHNICAL AND CONFORMING AMENDMENTS.—

(1) The analysis for part VI of title 28, Unated

States Code, 1s amended by inserting after the item

relating to chapter 155 the following:
“156. DNA teSHINg .....................ooooooooeeeeeeeeeeeeeeeeeeeeoeeeeeeeeee e 22917,

(2) The table of contents for Chapter 73 of title
18, United States Code, is amended by inserting after

the item relating to section 1518 the following:

“1519. Destruction or altering of DNA evidence.”.
SEC. 102. POST-CONVICTION DNA TESTING IN STATE CRIMI-
NAL JUSTICE SYSTEMS.

(a) CERTIFICATION REGARDING PoST-CONVICTION
TESTING AND PRESERVATION OF DNA EVIDENCE.—If any
part of funds recewved from a grant made under a program
listed in subsection (b) is to be used to develop or improve
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1 a DNA analysis capability in a forensic laboratory, or to

2 collect, analyze, or index DNA samples for law enforcement

3 identification purposes, the State applying for that grant

4 must certify that it will—

5

6

7

8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

24
25

(1) make post-conviction DNA testing available
to any person convicted of a State crime in a manner
consistent with section 2291 of title 28, United States
Code, and, if the results of such testing are favorable
to such person, allow such person to apply for post-
conviction relief, notwithstanding any provision of
law that would bar such application as untimely;

(2) preserve all evidence that was secured in re-
lation to the investigation or prosecution of a State
crime, and that could be subjected to DNA testing, for
not less than the period of time that such evidence
would be required to be preserved under section 2292
of title 28, United States Code, if the evidence were
related to a Federal crime;

(3) in cases where DNA evidence exonerates an
mmate, 1nvestigate the causes of such convictions,
publish the results of such investigations, and take
steps to prevent such errors in future cases; and

(4) establish a program under which State and
local prosecutors shall conduct a systematic review of

cases i which a defendant was sentenced to death to
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1 wdentify cases in which DNA evidence s readily ac-
2 cessible and DNA testing is appropriate and to con-
3 duct DNA testing in such cases not later than 18
4 months after the date of enactment of this Act.

5 (b) PROGRAMS AFFECTED.—The certification require-

6 ment established by subsection (a) shall apply with respect

7 to grants made under the following programs or any suc-

8 cessor program:

9 (1) DNA  ANALYSIS BACKLOG  ELIMINATION
10 GRANTS.—Section 2 of the DNA Analysis Backlog
11 Elimination Act of 2000 (Public Law 106-546).

12 (2) PAUL COVERDELL NATIONAL FORENSIC
13 SCIENCES IMPROVEMENT GRANTS.—Part BB of title 1
14 of the Omnibus Crime Control and Safe Streets Act
15 of 1968 (as added by Public Law 106-561).

16 (3) DNA IDENTIFICATION GRANTS.—Part X of
17 title I of the Omnibus Crime Control and Safe Streets

18 Act of 1968 (42 U.S.C. 3796kk et seq.).

19 (4) DRUG CONTROL AND SYSTEM IMPROVEMENT
20 GRANTS.—Subpart 1 of part E of title I of the Ommni-
21 bus Crime Control and Safe Streets Act of 1968 (42
22 U.S.C. 3751 et seq.).

23 (5) PUBLIC SAFETY AND COMMUNITY POLICING
24 GRANTS.—Part @) of title I of the Ommnibus Crime
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Control and Safe Streets Act of 1968 (42 U.S.C.

3796dd et seq.).

(¢c) EFFECTIVE DATE.—This section shall apply with
respect to any grant made on or after the date that is 1
year after the date of enactment of this Act.

SEC. 103. PROHIBITION PURSUANT TO SECTION 5 OF THE
14TH AMENDMENT.

(a) FINDINGS AND PURPOSE.—
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(1) FINDINGS.—Congress makes the following

Jindings:

(A) Over the past decade, DNA testing has
emerged as the most reliable forensic technique
Jor adentifying criminals when biological mate-
rial 1s left at a erime scene.

(B) Because of its scientific precision, DNA
testing can, in some cases, conclusively establish
the guilt or imnocence of a criminal defendant.
In other cases, DNA testing may not conclusively
establish guilt or innocence, but may have sig-
nificant probative value to a finder of fact.

(C) While DNA testing 1s increasingly com-
monplace wn pretrial investigations today, 1t was
not widely available in cases tried prior to 1994.
Moreover, new forensic DNA testing procedures

have made 1t possible to get resulls from minute
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samples that could not previously be tested, and
to obtain more informative and accurate results
than earlier forms of forensic DNA testing could
produce. Consequently, in some cases convicted
mates have been exonerated by new DNA tests
after earlier tests had failed to produce definitive
results.

(D) Since DNA testing s often feasible on
relevant biological material that s decades old,
it can, in some circumstances, prove that a con-
viction that predated the development of DNA
testing was based upon incorrect factual find-
mgs. Uniquely, DNA evidence showing inno-
cence, produced decades after a conviction, pro-
vides a more reliable basis for establishing a cor-
rect verdict than any evidence proffered at the
original trial. DNA testing, therefore, can and
has resulted in the post-conviction exoneration of
mnocent men and women.

(E) In more than 100 cases in the United
States, DNA evidence has led to the exoneration

of wmmnocent men and women who were wrong-

Jully convicted. This number includes at least 12

*S 486 RS
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(F) In more than a dozen cases, post-convic-
tion DNA testing that has exonerated an inno-
cent person has also enhanced public safety by
providing evidence that led to the identification
of the actual perpetrator.

(G) Experience has shown that it s not un-
duly burdensome to make DNA testing available
to inmates. The cost of that testing is relatively
modest and has decreased in recent years. More-
over, the number of cases in which post-convic-
tion DNA testing 1is appropriate is small, and
will decrease as pretrial testing becomes more
COMMON.

(H) Under current law in many States, it
s difficult to obtain post-conviction DNA testing
because of time limits on introducing newly dis-
covered evidence. Motions for a new trial based
on newly discovered evidence must be made not
later than 2 years after conviction, and some-
times much sooner. The result is that laws in-
tended to prevent the use of evidence that has be-
come less reliable over time have been used to
preclude the use of DNA evidence that remains

haghly reliable even decades after trial.
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(I) Since New York passed the Nation’s first

post-conviction DNA statute in 1994, a number
of States have adopted post-conviction DNA test-
mg procedures, but some of these procedures are
unduly restrictive, and many States have not
adopted such procedures. Moreover, only a hand-
Jul of States have passed legislation requiring
that biological evidence be adequately preserved.
(J) In Herrera v. Collins, 506 U.S. 390
(1993), a majority of the members of the Court
suggested that a persuasive showing of innocence
made after trial would render the execution of an
mmate unconstitutional. The principle s no dif-
ferent for ome who has been sentenced mnot to
death, but to a term of extended incarceration.
(K) It shocks the conscience and offends so-
cial standards of faivrness to deny inmates a
right of access to evidence for tests that could
produce persuasive evidence of their innocence.
(L) If Diological material 1is not subjected to
DNA testing in appropriate cases, there is a sig-
nificant risk that persuasive evidence of i1nno-
cence will not be detected and, accordingly, that
mnocent persons will be unconstitutionally in-

carcerated or executed.
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(M) Given the vrremediable constitutional
harm that would result from the punishment of
an innocent person, a Federal statute assuring
access to evidence for the purpose of DNA testing
18 a congruent and proportional prophylactic
measure to prevent constitutional injuries from
OCCUTring.

(2) PURPOSE.—The purpose of this section 1is to
prevent the imposition of unconstitutional punish-
ments through the exercise of power granted by clause
1 of section 8 and clause 2 of section 9 of article 1
of the Constitution of the Unated States and section
5 of the 14th amendment to the Constitution of the
United States.

(b) APPLICATION FOR DNA TESTING.—No State shall
deny a prisoner in State custody access to evidence for the
purpose of DNA testing, if the proposed DNA testing has
the scientific potential to produce new, noncumulative evi-
dence which 1s material to the clavm of the prisoner that
the prisoner did not commat, and which raises a reasonable
probability that the prisoner would not have been convicted
of—

(1) the crime of which the prisoner was con-

victed; or
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(2) af the prisoner was sentenced to death, any
other offense that a sentencing authority may have re-
lied upon when it sentenced the prisoner to death.

(¢) REMEDY.—A prisoner in State custody may en-
force subsection (D) in a civil action for declaratory or in-
Jqunctive relief, filed either in a State court of general juris-
diction or i a district court of the Unated States, naming
an executive or judicial officer of the State as defendant.

(d) FINALITY RULE UNAFFECTED.—An application
under this section shall not be considered an application
Jor a writ of habeas corpus under section 2254 of title 28,
Unated States Code, for purposes of determining whether
it or any other application is a second or successive appli-
cation under section 2254.

SEC. 104. GRANTS TO PROSECUTORS FOR DNA TESTING
PROGRAMS.

Section 501(b) of title I of the Ommnibus Crime Control
and Safe Streets Act of 1968 (42 U.S.C. 3751(b)) 1is
amended—

(1) wn paragraph (27), as added by Public Law
106=177, by striking “and’ after the semicolon;

(2) wn paragraph (28), as added by Public Law
106-177, by striking the period and inserting a semai-

colon;
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(3) by redesignating paragraph (27), as added
by Public Law 106—-561, as paragraph (29);

(4) in paragraph (29), as redesignated, by strik-
g the period and inserting “; and”; and

(5) by adding at the end the following:

“(30) prosecutor-initiated programs to conduct a
systematic review of convictions to identify cases in
which DNA testing is appropriate and to offer DNA

testing to immates in such cases.”.

TITLE II—IMPROVING STATE
SYSTEMS FOR PROVIDING
COMPETENT LEGAL SERVICES
IN CAPITAL CASES

SEC. 201. CAPITAL REPRESENTATION SYSTEM IMPROVE-
MENT GRANTS.

(a) GRANT AUTHORIZATION.—The Attorney General
shall make available grants to States for the purpose of 1m-
proving the quality of legal representation provided to indi-
gent defendants in State capital cases.

(b) DEFINITION.—In this title, the term “legal rep-
resentation” means legal counsel and investigative, expert,
and other services mecessary for competent representation.

(¢c) PURPOSES.—Grants awarded under subsection (a)

shall—
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(1) be used to establish, implement, or improve
an effective system described in subsection (d) for pro-
viding competent legal representation to—
(A) indigents charged with an offense sub-
ject to capital punishment;
(B) indigents who have been sentenced to
death and who seek appellate or collateral relivef
i State court; and
(C) andigents who have been sentenced to
death and who seek review in the Supreme Court
of the United States;
(2) supplement, not supplant, existing State and
local funding; and
(3) mot be used to fund representation in par-
ticular cases.

(d) EFFECTIVE SYSTEM.—An effective system for pro-

viding competent legal representation s a system that—

(1) invests the responsibility for identifying and
appointing qualified attorneys to represent indigents
m capital cases in an entity that—

(A) 1is established by statute or by the high-
est State court with jurisdiction wn criminal
cases;

(B) carries out its core functions independ-

ently of the executive, legislative, and judicial
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branches of State government, provided that the
participation of appellate judges s not pre-
cluded; and

(C) may be structured to take account of the
size and demography of the State;

(2) requires the entity described in paragraph
(1) to—

(A) establish qualifications for attorneys
who may be appointed to represent indigents in
capital cases;

(B) establish and wmaintain a roster of
qualified attorneys;

(C) appoint 2 attorneys from the roster to
represent an indigent in a capital case upon re-
cerwving notice of the need;

(D) provide for periodic training programs
Jor attorneys representing indigents in capital
cases; and

(E) monitor the performance of attorneys
who are appointed and thewr attendance at
training programs, and remove from the roster
attorneys who fail to deliwer effective representa-
tion or who fail to comply with such require-
ments as the entity may establish regarding

training programs; and
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(3) provides attorneys appointed to represent
mdigents in capital cases—

(A) reasonable compensation for actual time
and service, computed on an hourly basis, at a
rate of compensation that is comparable (subject
to cost of living differences among States) to the
rate typically parvd to attorneys appointed to
represent capital clients wn Federal court pro-
ceedings, except that the requirement of reason-
able compensation shall not be interpreted to re-
quire a State to compensate counsel at a rate in
excess of the Federal rate; and

(B) reasonable revmbursement for the costs
of staff, wnvestigators, experts, tests and other
support services in a manner comparable to the
manner in which such expenses are revmbursed
m Federal capital cases.

() FACTORS.—In determining whether to include or
maintain an attorney on the roster of attorneys who may
be appointed to represent indigents in capital cases, an en-
tity described in subsection (d)(1) shall—

(1) consider whether, during the past 5 years, the
attorney—
(A) has been sanctioned by a bar associa-

tion or court for ethical misconduct relating to
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the attorney’s conduct as defense counsel in a fel-
ony case in Federal or State court;

(B) has been found, after a final determina-
tion by a Federal or State court, to have ren-
dered constitutionally ineffective assistance of
counsel in a felony case in Federal or State
court; or

(C) has asserted under oath or in writing in
relation to 3 or more felony cases in Federal or
State court that he or she has rendered constitu-
tionally ineffective assistance of counsel, regard-
less of whether a court found the attorney to have
rendered such ineffective assistance; and

(2) if a consideration in paragraph (1) pertains,

consider the nature of the act or omission that led to
that sanction, finding, or assertion.

(f) APPLICATIONS.—

(1) IN GENERAL.—The Attorney General shall es-

tablish a process by which States may apply for a

grant under this section.

(2) REQUIREMENTS.—Each application shall in-

clude, wn addition to such other information as the

Attorney General may reasonably require—

(A) a description of the communaities to be

served by the grant, including the nature of ex-
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1 isting capital defender services within such com-
2 munaities;
3 (B) assurances that Federal funds received
4 under this section shall be used to supplement
5 and not supplant non-Federal funds that would
6 otherwise be available for activities funded under
7 this section;
8 (C) a long-term statewide strategy and de-
9 tailed implementation plan that reflects con-
10 sultation with the judiciary, the organized bar,
11 and the attorney general of the State;
12 (D) a plan for obtaining necessary resources
13 to maintain the system following termination of
14 Federal support; and
15 (E) the State’s agreement to submit to en-
16 Jorcement suits under section 202.
17 (9) FEDERAL SHARE.—The Attorney General shall es-
18 tablish a schedule to ensure that the Federal share of total

=
(o}

expenditures to carry out the purposes of a grant under this

N
o

section shall decrease and the State’s share shall increase

N
[

over the years in which a State receives assistance under

N
N

this section, except that a State shall have no obligation
23 to match any portion of the Federal expenditure in the first

24 fiscal year in which it receives such assistance.
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(h) REPORT—KEach State receiving funds under this

section shall submit an annual report to the Attorney

General—

(1) explaining the activities carried out with the
Junds recerved;

(2) evaluating the effectiveness of such activities
e establishing or maintaining an effective system;
and

(3) contarming such additional information as
the Attorney General may require.

(1) MONITORING.—

(1) IN GENERAL—The Attorney General shall
monitor whether a State recerving funds under this
section maintains an effective system within the
meaning of this section.

(2) COMPLIANCE.—If the Attorney General finds
that a State does not maintain an effective system, he
shall direct the State to take such measures as he
deems necessary to achieve compliance with the terms
of the grant and may enforce such measures in Fed-
eral district court. A State may challenge the need for
such measures in Federal district court.

(3) ENFORCEMENT SUIT.—An enforcement suit
under section 202 shall lie regardless of whether the

Attorney General takes action under paragraph (2).

*S 486 RS



© 00 N O 0o B~ W N PP

N N DN DN NDDN P PP PR PPk PR PP
o A W N P O ©W 00 N O O b W N B+ O

7
(1) REPORTS TO CONGRESS.—

(1) ATTORNEY GENERAL.—Not later than 90
days after the end of each fiscal year for which grants
are made under this section, the Attorney General
shall submat a report to Congress that includes the
size of the grant made under this section to each State
Jor such fiscal year and an assessment of each State’s
system for providing competent legal representation to
mdigents in capital cases.

(2) GAO.—Not later than 30 months after the
date of enactment of this Act, and every 24 months
thereafter if grants were made under this section dur-
g the preceding 24-month period, the General Ac-
counting Office shall submit a report to Congress that
icludes, with respect to each State that prescribes,
authorizes, or permits the penalty of death for any
offense—

(A) a detailed description of any system for
providing representation, including counsel and
mvestigative, expert, and other services necessary
Jor effective representation, to indigent persons
m capital cases;

(B) an evaluation of the effectiveness of such
system in providing such representation, includ-

mg an assessment as to whether such system in-
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1 cludes the elements set forth in subsection (d);
2 and
3 (C) a summary of the amounts actually
4 pard by governmental entities for such represen-
5 tation during the fiscal years covered by the re-
6 port.
7 (k) AUTHORIZATION OF APPROPRIATIONS.—To carry
8 out this section there are authorized to be appropriated—
9 (1) for fiscal year 2003, $50,000,000;
10 (2) for fiscal year 2004, $75,000,000;
11 (3) for fiscal years 2005 and 2006, $100,000,000;
12 (4) for fiscal year 2007, $75,000,000; and
13 (5) for fiscal year 2008, $50,000,000.
14 (1) SpPEciAL AUTHORIZATION RULE.—In any fiscal

15 year in which the amount appropriated under this section
16 falls below the amount authorized, the Attorney General
17 shall expend such portion of the sum appropriated to carry
18 out the programs under parts D and E of title I of the
19 Omnibus Crime Control and Safe Streets Act of 1968 (re-
20 ferred to in this subsection as the “Byrne programs”), or
21 any successor programs, as is necessary to ensure that the
22 program authorized in this section is funded at the author-
23 ized amount, provided that in no event shall the portion

24 of the funding for the Byrne programs used for this purpose
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exceed 10 percent of the sums appropriated for the Byrne
Programs.

(m) CONFORMING CHANGE.—Section 506 of the Omni-
bus Crime Control and Safe Streets Act of 1968 (42 U.S.C.
3756) 1s amended by adding at the end the following:

“(9) RULE.—Funding under this section 1is subject to
the special authorization rule set forth at section 201(l) of
the Innocence Protection Act of 2002.”.

SEC. 202. ENFORCEMENT SUITS.

(a) Ricrr or ACTION.—A person, acting on his ouwn
behalf and on behalf of the United States, may commence
a cwil action in a United States district court against an
executive officer of a State that recewves a grant under sec-
tion 201, alleging that the officer fails to maintain an effec-
tive system for providing competent legal representation in
capital cases within the meaning of section 201.

(b) LIMITATIONS.—A suit may not be brought under
this section prior to the date that is 1 year after the date
on which the State receives a grant under section 201. A
swit dismassed with prejudice may not be refiled within 1
year of the date on which the first suit was dismissed.

(¢) CONSOLIDATION.—AIL suits pending at the same
time in 1 or more Federal districts against the executive
officers of a single State shall be consolidated.

(d) PROCEDURE.—
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(1) SERVICE.—A person who files a civil action
authorized by subsection (a) shall serve a copy of the
complaint to the Attorney General of the United
States.

(2) INTERVENTION.—Not later than 90 days
after a filing under paragraph (1), the Attorney Gen-
eral shall either intervene in the action or notify both
the person who filed the action and the Court that the
United States declines to intervene.

(3) UNITED STATES DECLINES.—If the Unated
States declines to intervene, the person who filed the

action shall be entitled to conduct the action.

(4) LATER INTERVENTION.—The Unated States
may ntervene at a later time only with leave of
Court on a showing of good cause.

(5) EFFECT OF UNITED STATES INTERVEN-

TION.—If the United States intervenes—
(A) the Attorney General shall assume re-
sponsibility for conducting the action; and
(B) the person who filed the action shall be
entitled to continue as a party and to partici-
pate m all formal and informal pretrial, trial,

and appellate proceedings, including settlement

negotiations.
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(¢) RELIEF.—If the court concludes that the State sys-
tem, for whach the officer named as defendant 1s responsible,
18 not effective within the meaning of section 201, or fails
to meet any other condition established by the Attorney
General under that section, the court shall order appro-
priate declaratory or injunctive relief. The court shall also

award costs and fees, including attorney and expert witness

fees, to the person who commenced the action.

(f) STATUS OF GRANT.—The pendency of a suit under
this section shall not result in suspension of the grant under
section 201, except as a court may ovder. If the court finds
that the State system, for which the officer named as defend-
ant 1s responsible, will not become effective i a reasonable
period of time, it may order that the grant be disbursed
pursuant to section 203.

SEC. 203. GRANTS TO QUALIFIED CAPITAL DEFENDER OR-
GANIZATIONS.

(a) ALTERNATIVE GRANTS.—If a State that authorizes
capital punishment does not seek or does not qualify for
a grant under section 201, the Attorney General shall
award a grant to 1 or more qualified capital defender orga-
nizations in that State in an amount determined under
subsection (d). A grant under this section may not be made

to an organization to provide services in a State in the
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same fiscal year that State receives a grant under section
201 except pursuant to section 202(f).

(b) QUALIFIED CAPITAL DEFENDER ORGANIZA-
TIONS.—A qualified capital defender organization eligible
to recewve a grant under this section 1s a nonprofit organi-
zation or public defender organization comprised of attor-
neys who specialize or have substantial experience in pro-
viding legal services in the State to defendants in capital
cases.

(¢c) USES OF FUNDS.—Grants made under this section
may be used to—

(1) strengthen systems for providing competent
legal representation to—
(A) indigents charged with an offense sub-
ject to capital punishment;
(B) indigents who have been sentenced to
death and who seek appellate or collateral relief
m State court; and
(C) indigents who have been sentenced to
death and who seek review in the Supreme Court
of the United States;
(2) recruit and train attorneys to provide com-
petent legal representation in capital cases; and
(3) augment the organization’s resources for pro-

viding competent legal representation in capital cases.
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(d) FOrRMULA.—A grant under subsection (a) shall not
be more than the amount that results from calculating X
percent of the sum appropriated to carry out section 201
pursuant to subsections (k) and (1) of that section, and shall
not be less than one-half that amount, where X equals the
aggregate general population of all States that authorize the
death penalty divided by the general population of the State
i which the grantee will provide services.

(¢) PROHIBITION.—Grants made under this section
may not be used to sponsor any political activities, except
that—

(1) a grantee may use grant funds to respond to
requests from a legislative entity regarding activities
under the grant; and

(2) mothing in this section shall interfere with an
attorney’s duty to represent a client consistent with
applicable ethical rules.

(f) CONSIDERATIONS.—

(1) IN GENERAL.—In selecting which qualified
capital defender organization or organizations pro-
viding services in a State shall be awarded a grant
under this section, the Attorney General shall consider
whether an organization—

(A) has been found to have filed large num-

bers of frivolous claims in State capital cases,
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with the effect of unreasonably delaying or other-
wise interfering with the State’s admainistration
of its capital sentencing scheme; or

(B) employs 1 or more attorneys who, dur-
g the past 5 years—

(1) has been sanctioned by a bar asso-
cration or court for ethical misconduct re-
lating to the attorney’s conduct as defense
counsel i a felony case in Federal or State
court;

(11) has been found, after a final deter-
mination by a Federal or State court, to
have rendered constitutionally ineffective as-
sistance of counsel in a felony case in Fed-
eral or State court; or

(111) has asserted under oath or in
writing m relation to 3 or more felony cases
i Federal or State court that he or she has
rendered constitutionally ineffective assist-
ance of counsel, regardless of whether a
court has found the attorney to have ren-
dered such neffective assistance.

(2) NATURE OF THE ACT.—If a consideration in

paragraph (1)(B) pertains, the Attorney General shall
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Jurther consider the nature of the act or omission that

led to the sanction, finding, or assertion.

(3) NOTICE.—If the Attorney General intends to
deny a grant to an organization based in whole or in
part on a consideration described in paragraph (1),
the Attorney General shall notify, in writing, both the
organization and the House and Senate Commattees
on the Judiciary, describing with specificity the basis
Jor such finding. No grant under this section shall be
dented until 30 days after such notification s pro-
vided.

(4) CONSULTATION.—In carrying out this sec-
tion, the Attorney General shall consult with the At-
torney General and appropriate judicial officials and
officials of the organized bar of the State in which an
organization provides services.

SEC. 204. GRANTS TO TRAIN PROSECUTORS, DEFENSE
COUNSEL, AND STATE AND LOCAL JUDGES
HANDLING STATE CAPITAL CASES.

(a) COMPETENT COUNSEL GRANT PROGRAM.—The
State Justice Institute Act of 1984 (42 U.S.C. 10701 et seq.)
18 amended by inserting after section 207 the following:
“SEC. 207A. GRANTS TO TRAIN DEFENSE COUNSEL.

“la) GRANTS AUTHORIZED.—The Institute may make

grants to States and units of local government to conduct
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traiming programs to improve the performance and com-
petency of defense counsel representing defendants charged
with capital offenses in State and local courts.

“(b) ELIGIBILITY.—Grants authorized by this section
may only be made for the traiming of defense counsel in
a State that has capital punishment.

“(c) AUTHORIZATION OF APPROPRIATIONS.—There are
authorized to be appropriated $15,000,000 for fiscal years
2003 through 2007 to carry out this section.

“SEC. 207B. GRANTS TO TRAIN STATE AND LOCAL JUDGES.

“la) GRANTS AUTHORIZED.—The Institute may make
grants to State and local courts to conduct programs to
train trial judges in handling capital cases.

“(b) ELIGIBILITY.—Grants authorized by this section
may only be made to a State or local court in a State that
has capital punishment.

“(c¢) AUTHORIZATION OF APPROPRIATIONS.—There are
authorized to be appropriated $15,000,000 for fiscal years
2003 through 2007 to carry out this section.”.

(b) GRANTS TO TRAIN PROSECUTORS.—

(1) GRANTS AUTHORIZED.—The Attorney Gen-
eral may make grants to States and units of local
government to conduct programs to train prosecutors

m handling capital cases.
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(2) ELIGIBILITY —Grants authorized by this
subsection may only be made to a State or unit of
local government in a State that has capital punish-
ment.

(3) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated $15,000,000
for fiscal years 2003 through 2007 to carry out this

subsection.

TITLE III—RIGHT TO REVIEW OF
THE DEATH PENALTY UPON
THE GRANT OF CERTIORARI

SEC. 301. PROTECTING THE RIGHTS OF DEATH ROW IN-
MATES TO REVIEW OF CASES GRANTED CER-
TIORARI.

Section 2101 of title 28, United States Code, is amend-
ed by adding at the end the following:

“(h) Upon notice that the requisite number of justices
of the Supreme Court have voted to grant certiorari, the
Durector of the Bureaw of Prisons, the Secretary of a maili-
tary branch, or any other Federal official with authority
to carry out a death sentence, shall suspend the execution
of the sentence of death until the Supreme Court enters a
stay of execution or until certiorari is acted upon and the

case 1s disposed of by the Supreme Court.
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“(1) For purposes of this section, the Supreme Court
shall treat a motion for a stay of execution as a petition
Jfor certioranr.

“O) In an appeal from, or petition for certiorari in,
a case 1 which the sentence 1s death, a stay of execution
shall immediately issue if the requisite number of justices
vote to grant certiorari. The stay shall remain in effect

until the Supreme Court disposes of the case.”.

TITLE IV—COMPENSATION FOR
THE WRONGFULLY CONVICTED
SEC. 401. INCREASED COMPENSATION IN FEDERAL CASES.

Section 2513(e) of title 28, Unated States Code, is
amended by striking “$5,000” and inserting “$10,000 for
each 12-month period of incarceration’.

SEC. 402. SENSE OF CONGRESS REGARDING COMPENSA-
TION IN STATE DEATH PENALTY CASES.

It s the sense of Congress that States should provide
reasonable compensation to any person found to have been
unjustly convicted of an offense against the State and sen-

tenced to death.
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TITLE V—STUDENT LOAN REPAY-
MENT FOR PUBLIC ATTOR-
NEYS

SEC. 501. STUDENT LOAN REPAYMENT FOR PUBLIC ATTOR-
NEYS.

(a) IN GENERAL.—The Higher Education Act of 1965
1s amended by inserting after section 428K (20 U.S.C.
1078-11) the following:
“SEC. 428L. LOAN FORGIVENESS FOR PUBLIC ATTORNEYS.

“(a) PURPOSE.—The purpose of this section s to en-
courage qualified individuals to enter and continue employ-
ment as prosecutors and public defenders.

“(b) DEFINITIONS.—In this section:

“(1)  PROSECUTOR.—The term  ‘prosecutor’
means a full-time employee of a State or local agency
who—

“(A4) 1s continually licensed to practice law;
and

“(B) prosecutes criminal cases at the State
or local level.

“(2) PuBLIC DEFENDER.—The term ‘public de-
Jender” means an attorney who—

“(A4) 1s continually licensed to practice law;

and
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“(B) 1s a full-time employee of a State or
local agency, or of a nonprofit organization op-
erating under a contract with a State or unit of
local government, which provides legal represen-
tation services to indigent persons charged with
criminal offenses.

“(3) STUDENT LOAN.—The term ‘student loan’

means—

“(A4) a loan made, insured, or guaranteed
under this part;

“(B) a loan made under part D or KE; and

“(C) a health education assistance loan
made or ensured under part A of title VII of the
Public Health Service Act (42 U.S.C. 292 et seq.)
or under part E of title VIII of such Act (42
URS.C. 297a et seq.).

“(c) PROGRAM AUTHORIZED.—For the purpose of en-

couraging qualified individuals to enter and continue em-

ployment

as prosecutors and public defenders, the Secretary

shall carry out a program, through the holder of a loan,

of assuming the obligation to repay (by direct payments

on behalf

of a borrower) a qualified loan amount for a loan

made under section 428 or 428H, wn accordance with sub-

section (d), for any borrower who—
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“(1) 1is employed as a prosecutor or public de-

Jender; and

“(2) 1s not in default on a loan for which the

borrower seeks forgiveness.

“(d)

TERMS OF AGREEMENT.—

“(1) IN GENERAL.—To be eligible to receive re-

payment benefits under this section, a borrower shall

enter into a written agreement that specifies that—

*S 486 RS

“(A) the borrower will remain employed as
a prosecutor or public defender for a required pe-
riod of service specified in the agreement (but
not less than 3 years), unless involuntarily sepa-
rated from that employment;

“(B) af the borrower is involuntarily sepa-
rated from that employment on account of mas-
conduct, or voluntarily separates from that em-
ployment, before the end of the period specified
m the agreement, the borrower will repay the
Secretary the amount of any benefits recerved by
such employee under this section;

“(C) if the borrower is required to repay an
amount to the Secretary under subparagraph
(B) and fails to repay the amount described in
subparagraph (B), a sum equal to the amount is

recoverable by the Government from the employee



© 00O N O 0o B~ W N PP

N N NN DN NDNDN P PP PP PP PP
aa A WO N P O ©W 00 N O 0o b W N B O

92
(or such employee’s estate, if applicable) by such

method as 1s provided by law for the recovery
of amounts owing to the Government;

“(D) the Secretary may warve, tn whole or
wm part, a right of recovery under this subsection
if it 1s shown that recovery would be against eq-
wity and good conscience or against the public
interest; and

“(E) the Secretary shall make student loan
payments under this section for the period of the
agreement, subject to the availability of appro-
priations.

“(2) REPAYMENTS.—Any amount repaid by, or

recovered from, an individual (or an estate) under

this subsection shall be credited to the appropriation

account from which the amount involved was origi-

nally paid. Any amount so credited shall be merged

with

other sums i such account and shall be avail-

able for the same purposes and period, and subject to

the same Limitations (if any), as the sums with which

the amount was merged.
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terms, limitations, or conditions as may be mu-
tually agreed to by the borrower concerned and
the Secretary in the agreement described in this
subsection, except that the amount paid by the
Secretary under this section may not exceed—
“(1) $6,000 for any borrower in any
calendar year; or
“(1n) a total of $40,000 in the case of
any borrower.
“(B) BEGINNING OF PAYMENTS.—Nothing
m thas section shall be construed to authorize the
Secretary to pay any amount to reimburse a
borrower for any repayments made by such bor-
rower prior to the date on which the Secretary
entered wnto an agreement with the employee
under this subsection.

ADDITIONAL AGREEMENTS.—On completion of

the required period of service under such an agreement, the

borrower

concerned and the Secretary may enter into an

additional agreement described in subsection (d) for a suc-

cesstve period of service specified in the agreement (which

may be less than 3 years).

“(f) AWARD BASIS; PRIORITY.—

“(1) AWARD BASIS.—The Secretary shall provide

repayment benefits under this section on a first-come,
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first-served basis (subject to paragraph (2)) and sub-

ject to the availability of appropriations.

“(2) PRIORITY.—The Secretary shall give pri-
ority in providing repayment benefits under this sec-
tion for a fiscal year to a borrower who—

“(A) receiwved repayment benefits under this
section for the preceding fiscal year; and

“(B) has completed less than 3 years of the
first required period of service specified for the
borrower in an agreement entered into under

subsection (d).

“(9) REGULATIONS.—The Secretary is authorized to
wssue such requlations as may be necessary to carry out the
provisions of this section.

“(h) AUTHORIZATION OF APPROPRIATIONS.—There
are authorized to be appropriated such sums as may be nec-
essary to carry out this section for each fiscal year.”.

(b) CANCELLATION OF LOANS.—

(1) AMENDMENT.—Section 465(a)(2)(F) of the
Higher  Education  Act  of 1965 (20 U.S.C.
1087ee(a)(2)(F)) is amended by inserting “, or as a
public defender (as defined in section 428L)” after
“agencies”.

(2) EFFECTIVE DATE.—The amendment made by

thas subsection shall apply to—
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(A) eligible loans made before, on, or after
the date of enactment of this Act; and
(B) service as a public defender that is pro-
vided on or after the date of enactment of this

Act.

(3) CONSTRUCTION.—Nothing in this subsection
or the amendment made by this subsection shall be
construed to authorize the Secretary to pay any
amount to rexmburse a borrower for any repayments
made by such borrower prior to the date on which the
borrower became eligible for cancellation under sec-

tion 465(a) of such Act (20 U.S.C. 1087ee(a)).
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