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[Report No. 107-251]

To provide for a Small and Disadvantaged Business Ombudsman for
Procurement in the Small Business Administration, and for other purposes.

IN THE SENATE OF THE UNITED STATES

JULY 18, 2002
Mr. KerRrY (for himself, Mr. BoxD, Mr. CLELAND, Ms. CANTWELL, Mr.
BinGaMaN, Mrs. CARNAHAN, and Ms. LANDRIEU) introduced the fol-
lowing bill; which was read twice and referred to the Committee on Small
Business and Entrepreneurship
SEPTEMBER 3, 2002
Reported by Mr. KERRY, with an amendment and an amendment to the title

[Strike out all after the enacting clause and insert the part printed in italic]

A BILL

To provide for a Small and Disadvantaged Business Ombuds-
man for Procurement in the Small Business Administra-

tion, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tiwwves of the United States of America in Congress assembled,



1 SECTION 1. SHORT TITLE.

4 SEC. 2. SBA SMALL AND DISADVANTAGED BUSINESS OM-

5 BUDSMAN FOR PROCUREMENT.

7 13 atended—

9 ) 11 paragraph (b by stedane “and™
10 B) 1 paragraph (2); by strikine the pe-
11 riod and addine a sepeolon; and

12 (6 by addine at the end the folowine:

13 =63 DB Ombudstian’ means the Smal and
14 Phsebenttaeed Bastress Orbtdstirn for Proetre-
15 ment desienated nnder sabsection (o) and

17 of the United States Government that- i the pre-

19 Federal entittes to provide the ageney with a total
20 of ot fess thern =200.000.000 1 voods o serviees
21 wted

22 2} by adding at the end the followine:
25 “H APPORNEMENT—
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the Admnistrator shall destenate a Small and
=P Grrhrrebstt
budsman shall be—
eral proearement; and
States Codes
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“B) establish a procedure for reeetving
ageney regarding the aetivities of agenetes and
eoneerns on Federal procarement eontracts; and
shall provide a report to the Conmmittee on
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coteerhns or the eender or the soctal or eco-

AN
shall eontain a seetion m which Fed-
to respond to the report eontents with
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ot GerE APPSR PRE—H o tijor
ageney shall sabmit & eoal attainment plan to the
“A) a deseription of the etreumstanees

“B) a detatled plan for meeting the small

Federat ageney:
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retrest of the Sreriistertton

SEG: 3: OFFICE OF SMALL AND DISADVANTAGED BUSINESS

UFHEIZATION:
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deputy head of sueh ageney for pohiey mutters; per-
Hattersy
hsertiie a seteolot
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Ity —Thete 1 estabhshed an

ageney;

member; and

3) EEADERSHPR—

Counetl shall eleet a chairpersen; whe shall
serve for a I-year; renewable terms
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SEC. 4. GOVERNMENTWIDE SMALL BUSINESS GOAL:
SECTION 1. SHORT TITLE.

This Act may be cited as the “Small Business Procure-
ment Ombudsman Act of 20027
SEC. 2. SMALL BUSINESS PROCUREMENT OMBUDSMAN.

Section 15 of the Small Business Act (15 U.S.C. 644)
18 amended by adding at the end the following:

“(q) SMALL BUSINESS PROCUREMENT OMBUDSMAN.—

“(1) DEFINITIONS.—As used in this section, the

Jollowing definitions shall apply:
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“(A) CHIEF COUNSEL FOR ADVOCACY.—The
term ‘Chief Counsel for Advocacy’ means the
chief counsel in the Office of Advocacy of the Ad-
ministration.

“(B) MAJOR FEDERAL AGENCY.—The term
‘major Federal agency’ means an agency of the
United States Government that, wn the previous
fiscal year, entered into contracts with non-Fed-
eral entities to provide the agency with a total
of not less than $200,000,000 in goods or serv-
ices.

“(C)  PROCUREMENT  OMBUDSMAN.—The
term  ‘Procurement Ombudsman’ means the
Small Business Procurement Ombudsman, des-
wgnated under paragraph (2).

“(2) APPOINTMENT.—

“(A) IN GENERAL.—Not later than 180
days after the date of enactment of the Small
Business Procurement Ombudsman Act of 2002,
the Chief Counsel for Advocacy shall designate a
Small Business Procurement Ombudsman (re-
ferred to in this subsection as the ‘Procurement
Ombudsman’).

“(B) QUALIFICATIONS.—The  Procurement

Ombudsman shall be—
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16
“(v) highly qualified, with experience
assisting small business concerns with Fed-
eral procurement; and
“(11) desygnated from among employees
of the Federal Government, to the extent
practicable.

“(C) LINE OF AUTHORITY.~—The Procure-
ment Ombudsman shall report directly to the
Chief Counsel for Advocacy.

“(D) SENIOR EXECUTIVE SERVICE.—The
Procurement Ombudsman shall be paid at an
annual rate not less than the minimum rate, nor
more than the maximum rate, for the Senior Ex-
ecutie Service under chapter 53 of title 5,
United States Code.

“(3) DuriES.—The Procurement Ombudsman

shall—

“(A) work with each Federal agency with
procurement authority to ensure that small busi-
ness concerns are treated fairly in the procure-
ment process by establishing a procedure for re-

cewing, and keeping confidential, comments

Jrom small business concerns and personnel of

the Office of Small and Disadvantaged Business

Utilization of each Federal agency regarding the
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activities of agencies and prime contractors, that
are not small business concerns, on Federal con-
tracts;

“(B) establish a procedure for addressing
the concerns received under subparagraph (A);

“(C) complete and submit the annual report
required under paragraph (4); and

“(D) have no other significant job duties
other than those described under this subsection.
“(4) ANNUAL REPORT.—

“(A) IN GENERAL.—Not later than 1 year
after the date of enactment of this subsection,
and not later than the last day of the first full
week of March in subsequent years, the Procure-
ment Ombudsman shall provide a report to the
Commattee on Small Business of the House of
Representatives and the Commattee on Small
Business and Entrepreneurship of the Senate.

“(B) CONTENTS.—The report  required
under subparagraph (A) shall contain—

“(1) mformation from the Federal Pro-
curement Data System pertaining to con-
tracting and subcontracting goals of the
Federal Government and each Federal agen-

cy with procurement authority;
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“(11) the goal attainment plan required
under section 4(a) of the Small Business
Procurement Ombudsman Act of 2002 and
an evaluation of that plan;

“(11) an evaluation of the success or
Jailure of each major Federal agency in at-
tarnaing ats  small  business  procurement
goals, including an overall score for each
agency on the attainment of such goals;

“tw) a summary of the efforts of each
major Federal agency to promote con-
tracting opportunities for small business
concerns by—

“(1) educating and training con-
tracting officers on the importance of
small business concerns to the economy
and to Federal contracting; and

“(II) conducting outreach initia-
twes to promote prime and subcon-
tracting opportunities for small busi-
ness CoOncerns;

“(v) an assessment of the knowledge of
the procurement staff of each major Federal
agency concerning programs that promote

small business contracting and the efficacy
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of acquisition training programs (whether
conducted electronically or in person) in en-
hancing that knowledge;

“(v1) conclusions and recommendations
based upon substantiated comments received
Sfrom small business concerns and personnel
of the Office of Small and Disadvantaged
Business Utilization of each Federal agency
regarding the treatment of small business
concerns by Federal agencies on Federal
contracts;

“(vir) an analysis of the responsiveness
of each Federal agency to small business
concerns with respect to Federal contracting
and subcontracting;

“(viie) an assessment of the compliance
of each Federal agency with subsection (k);
and

“lix) a description of any discrimina-
tion faced by small business concerns based
on thewr status as small business concerns,
qualified HUBZone small Dbusiness con-
cerns, small business concerns owned and

controlled by disabled veterans, or the gen-
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der or the social or economic status of thewr
owners.
“(C) NOTICE AND COMMENT.—

“(1) IN GENERAL.—The Procurement
Ombudsman shall provide notice to each
Federal agency identified in the report pre-
pared under subparagraph (A) that such
agency has 60 days to submit comments on
the draft report to the Procurement Om-
budsman before the final report 1s submaitted
to Congress under subparagraph (A).

“() INCLUSION OF OUTSIDE COM-
MENTS.—

“(1) IN GENERAL.—The final re-
port prepared under this paragraph
shall contain a section in which Fed-
eral agencies are given an opportunity
to respond to the report contents with
which they disagree.

“(I1) NO RESPONSE.—If no re-
sponse s recewved during the 60-day
comment period from a particular
agency identified in the report, the

final report under this paragraph shall
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dicate that the agency was afforded
an opportunity to comment.

“(D) CONFIDENTIALITY.—In preparing the
report under this paragraph and carrying out
the duties under paragraph (3), the Procurement
Ombudsman shall keep confidential all informa-
tion that may expose a small business concern or
an employee of an Office of Small and Dis-
advantaged Business Utilization to possible re-
taliation from the agency or prime contractor
wdentified by the small business concern, unless
the small business concern or employee of the Of-
fice of Small and Disadvantaged Business Utili-
zation consents in writing to the release of such
mformation.

“(5) EFFECT ON OTHER OFFICES.—Nothing in
this subsection 1s intended to replace or diminish the
activities of the Office of Small and Disadvantaged
Business Utilization or any similar office in any
Federal agency.

“(6) ADMINISTRATIVE RESOURCES.—To enable
the Procurement Ombudsman to carry out the duties
required under this subsection, the Administrator
shall provide the Procurement Ombudsman with

sufficient—

*S 2753 RS
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“(A) personnel;

“(B) office space; and

“(C) dedicated financial resources, which
shall be specifically identified i the annual
budget request of the Admainistration.”.

SEC. 3. OFFICE OF SMALL AND DISADVANTAGED BUSINESS
UTILIZATION.
Section 15(k) of the Small Business Act (15 U.S.C.
644(k)) s amended to read as follows:
“(k) OFFICE OF SMALL AND DISADVANTAGED BUSI-
NESS UTILIZATION.—

“(1) ESTABLISHMENT.—There 1is hereby estab-
lished in each Federal agency (except for the Admin-
istration) having procurement powers an office to be
known as the ‘Office of Small and Disadvantaged
Business Utilization’. The management of each such
office shall be vested in an officer or employee of such
agency who shall—

“(A) be known as the ‘Director of Small
and Disadvantaged Business Utilization”  for
such agency;

“(B) be well qualified, with experience as-
sisting small business concerns with Federal pro-
curement, and recerve basic pay at a rate not to

exceed the rate of pay for grade 15 of the General
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Schedule, under section 5332 of title 5, Unated

States Code;

“(C) be appointed by the head of such agen-
cy, be responsible to, and report only to, the head
or deputy head of such agency for policy matters,
personnel matters, budgetary matters, and all
other matters;

“(D) be responsible for the implementation
and execution of the functions and duties under
sections 8 and 15 and all small business procure-
ment programs under this Act, which relate to
such agency, and cooperate and consult on a reg-
ular basis with the Administration with respect
to carrying out such functions and duties;

“(E) identify proposed solicitations that in-
volve significant bundling of contract require-
ments, and work with the agency acquisition of-
ficials and the Administration to revise the pro-
curement strategies for such proposed solicita-
tions where appropriate to increase the prob-
ability of participation by small businesses as
prime contractors, or to facilitate small business
participation as subcontractors and suppliers, if
a solicitation for a bundled contract is to be

1ssued;
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“(F) assist small business concerns to ob-
tain payments, required late payment interest
penalties, or information regarding payments
due to such concerns from an executive agency or
a contractor, i conformity with chapter 39 of
title 31, Unated States Code, or any other protec-
tion for contractors or subcontractors (including
suppliers) that is included in the Federal Acqui-
sitton Regulation or any individual agency sup-
plement to such Government-wide requlation;

“(G) have supervisory authority over per-
sonnel of such agency to the extent that the func-
tiwons and duties of such personnel relate to func-
tions and duties under sections 8 and 15 and all

small business procurement programs under this

Act;
“(H) assign a small business technical ad-
viser to each office to which the Admainistration
has assigned a procurement center
representative—
“(1) who shall be a full-time employee
of the procuring activity and shall be well
qualified, technically trained and familiar

with the supplies or services purchased at

the activity; and

*S 2753 RS



© 00O N O 0o B~ W N PP

N N NN B R R R R R R R R e
W N P O © 0 N O 00 »h W N B O

25
“(11) whose principal duty shall be to
assist the Admainistration procurement cen-
ter representative in his duties and func-
twons relating to sections 8 and 15 and all
small business procurement programs under
this Act;

“(I) assist the Procurement Owmbudsman
with the duties assigned to the Procurement Om-
budsman under subsection (q)(3);

“tJ) make recommendations to contracting
officers as to whether a particular contract re-
quirement should be awarded pursuant to sub-
section (a), section 8(a), or section 2323 of title
10, Unated States Code, which recommendations
shall be made with due regard to the require-
ments of subsection (m), and the farlure of the
contracting officer to accept any such rec-
ommendations shall be documented and included
withan the appropriate contract file;

“(K) not concurrently serve as the senior
procurement executive for such agency; and

“(L) 1f the officer is employed by a major

Federal agency—
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“(1) have no other significant job du-
ties beyond those described under this sub-
section;

“(11) receive basic pay at a rate not
less than the rate of pay for grade 15 of the
General Schedule, under section 5332 of
title 5, United States Code; and

“(n1) attend, to the maximum prac-
tical extent, the meetings of the Olffice of
Small and Disadvantaged Business Utiliza-
tion Council.

“(2) OFFICE OF SMALL AND DISADVANTAGED
BUSINESS UTILIZATION COUNCIL.—

“(A)  ESTABLISHMENT.—There s estab-
lished an interagency council to be known as the
‘Office of Small and Disadvantaged Business
Utilization Council’ (in this subsection referred
to as the ‘Council’).

“(B) MeEMBERSHIP.—The Council shall be
composed of—

“(1) the Duwrector of Small and Dis-
advantaged Business Utilization from each
Federal agency;

“(in) the Small Business Procurement

Ombudsman, as an ex officio member;
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“(111) the Associate Deputy Adminis-
trator for Government Contracting and
Business Development of the Administra-
tion, as an ex officio member; and

“iv) other individuals, as ex officio
members, as the Council considers mnec-
essary.

“(C) LEADERSIIIP.—

“(1) CHAIRPERSON.—The members of
the Council shall elect a chavrperson, who
shall serve for a 1-year, renewable term.

“(in) OTHER POSITIONS.—The mem-
bers of the Council may elect other leader-
ship positions, as necessary, from among its

members.

“(D) Voring.—Each member of the Coun-

cil, except for ex officio members, shall have vot-

g rights on the Council.

*S 2753 RS

“(E) MEETINGS.—

“(1) FREQUENCY.~—The Council shall
meet not less frequently than once every 2
months.

“(n) ISSUES.—AL the meetings under
clause (1), the Council shall discuss issues

faced by each Office of Small and Dis-
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1 advantaged Business Utilization,
2 mcluding—

3 “(I) personnel matters;

4 “(II) barriers to small business
5 participation in Federal procurement;
6 “(I1I) agency compliance with
7 this subsection; and

8 “(IV) any other matter that the
9 Council considers necessary to further
10 the massion of each Office of Small and
11 Disadvantaged Business Utilization.
12 “(F) FUNDING LIMITATION.—The Small
13 Business Administration shall not provide the
14 Council with financial assistance to carry out
15 the provisions of this subsection.”.

16 SEC. 4. SMALL BUSINESS PROCUREMENT GOALS.
17 (a) GOAL ATTAINMENT PLAN.—Section 15(g) of the
18 Swmall Business Act (15 U.S.C. 644(g)) is amended by add-

19 ing at the end the following:

20 “(3) If a major Federal agency fails to meet any
21 small business procurement goal under this subsection
22 wmoany fiscal year, such agency shall submit a goal
23 attainment plan to the Administration not later than
24 90 days after the end of the fiscal year in which the
25 goal was not met, containing—
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“(A) a description of the circumstances that
contributed to the failure of the agency to reach
its small business procurement goals; and

“(B) a detailed plan for meeting the small
business procurement goals in the fiscal year vm-
mediately following the fiscal year in which the
goal was not met.”.

(b) GOVERNMENTWIDE SMALL BUSINESS GOAL—~Sec-
tion 15(g)(1) of the Swmall Business Act (15 U.S.C.
644(q)(1)) 1s amended, in the second sentence, by striking
“23 percent of the total value of all prime contract awards
Jor each fiscal year.” and inserting “26 percent of the total
value of all prime contract awards for fiscal year 2004, not
less than 28 percent of the total value of all prime contract
awards for fiscal year 2005, and not less than 30 percent
of the total value of all prime contract awards for fiscal
year 2006 and each fiscal year thereafter.”.

Amend the title so as to read: “A bill to provide for
a Small Business Procurement Ombudsman in the Office
of Advocacy of the Small Business Administration, to
strengthen the Office of Small and Disadvantaged Busi-
ness Utilization at each Federal agency, and for other

purposes.”’.
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