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MEMORANDA.

Tue Bar of the Supreme Court of the United States met in the court-
room, in the Capitol, Washington, on Friday morning, Jan. 10, 1879, at
eleven o’clock, to pay respect to the memory of the late CaLes CusHING.

The Hon. WirLiam M. Evarts was appointed Chairman, and Dax-
1IEL WESLEY MIDDLETON, Esq., Secretary. On motion, the Chairman
appointed Mr. Puirre PrHirrips, Mr. CHARLES DevENns, Mr. Roscok
Co~xkrinGg, Mr. ALBERT PIkg, Mr. A. T. AxkrrMAN, and Mr. GEORGE
H. WiLrLiams a committee to draft resolutions expressive of the respect
of the members of the Bar for the memory of the deceased.

The committee reported the following resolutions: —

Resolved, That the members of the Bar of the Supreme Court of the United
States have with deep regret been informed of the death of Cares Cusning, for
many years an able practitioner before the Court.

Resolved, That while the memory of Mr. CusHinG deserves to be cherished
as a citizen and a soldier, as a scholar and a historian, as a statesman and a
diplomatist, the Bar desires especially to remember him to-day as a wise legis-
lator, as an accomplished publicist, and as a profound and learned lawyer,
whose services in all these capacities have been most honorable to himself and
most valuable to the Republic.

Resolved, That the Attorney-General be requested to communicate these reso-
lutions to the Court, and to move that they be entered of record.

Resolved, That they be communicated to the family of Mr. CusHiNg, with the
expression of the earnest condolence of the Bar. 2

The resolutions were unanimously adopted, and the meeting then ad-
journed.

On Jan. 13, the ATTORNEY-GENERAL addressed the Court as follows: —
May it please your Honors : —

I ask a few moments’ delay in the regular progress of the business of the
Court, that I may bring formally to its attention the decease of CALER CusHING,
of Massachusetts.

The high positions held by him in the service of the country, his eloquence,
his learning and ability, so often displayed in the debates of this court, seem to
render it proper that we should pause for some notice of the void which has been
occasioned by his departure.

At the age of twenty-five, Mr. CUsHING was already a distinguished figure in
the politics of Massachusetts. Ten years later he came into the National Coun-
cils, and from that time was prominent, alike in sunshine and in storm, in the

'}




X MEMORANDA.

long historic era over which his life extended. How full that life was of im-
portant and varied public service will be seen when it is recalled that he was
repeatedly a member of the legislature of his native State and of our National
Congress, that he was a Justice of the Supreme Judicial Court of Massachusetts,
that he was the Counsel of the United States in the Arbitration at Geneva, that
he was its Foreign Minister at the Courts of China and ofs Spain, that he was
the Attorney-General of the United States, and that to these civil services he
added military service as a General in the Army during the war with Mexico.

In private character and in social intercourse Mr. CUsHING was most attrac-
tive. His rare powers of conversation, his large’ and well-digested stores of
learning, made him a fascinating companion to all who listened to him, while
his readiness and cordial desire to serve others by the multitude of resources at
his command were always conspicuous.

Of his extended public career, of the political controversies in which he
engaged or into which he was thrown, the present is not the time to speak.
While one who has filled so large a space in public affairs must be judged as
his life shall appear when viewed by the clear light of impartial history, the
hour when he departs is not the time to disturb the ashes which have gathered
over the slumbering fires of old and, in many instances, forgotten controversies.
Nor, were this the time, would this ever be the place for their appropriate dis-
cussion. Yet it is appropriate to remember here, that so profound was his
knowledge of international law, and of politics in the larger sense of the term,
that to those administrations with which he was not officially connected, nor
even in direct sympathy, as counsellor in matters of a general character as dis-
tinguished from those of mere party controversy, he was able to lend an aid that
was deemed to be great and valuable.

Elsewhere justice will be done to his merits as an accurate observer and a
graceful writer, to his accomplishments as a scholar and a linguist, and to his
labors for the country as one of its statesmen and diplomatists. Here, and to-day,
we would desire to recall him as the wise and profound lawyer, whose learning
and ability have contributed to the discussion of many of the most important
questions of his time.

His judicial career on the Supreme Bench of his native State was brief, but
it was long enough to establish his reputation as a courteous, just, and able
magistrate. But his true sphere as a lawyer was that of the advocate. His
intellect was of the controversial cast, which adapted him for the conflicts of
the Bar rather than the calmer and graver duties of the Bench. Yet, while he
was an opponent vigorous and persistent, he was always fair and candid. As
a debater he was master of every resource, eloquent and adroit, always speak-
ing from a full knowledge of the subject. He spared no labor in preparation,
and his ready powers of acquisition enabled him to fortify himself with weapons
of attack and defence drawn from every armory and storehouse of the law.
The Reports of this Court furnish the evidence of the ability with which he
discussed all matters, whether appearing as counsel for private parties or for
the Government. The Opinions of the Attorneys-General attest how much skill
and research he brought to those practical questions of administration which
as a cabinet officer demanded from him. the judgment of a learned and experi-
enced lawyer. Nor should I fail to remember that as a legislator, alike in his
native State and in the Congress of the United States, he, even when deeply
engrossed in the public conflicts of his time, contributed wisely and generously
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to that public legislation which is independent of party controversy. The vol-
ume of the Revised Statutes of the United States which lies within reach of tho
hands of your Honors demonstrates his habits of patient labor, although from
its nature it could not testify to his genius as a legislator. By that exhaustive
industry which would be content with no half-knowledge of any subject, but
which would master each in turn, he supplemented, as successive occasions
arose, his large knowledge of the science of government, of jurisprudence, of
equity, of the common, the statute, and the maritime law, and of commercial and
industrial affairs.

The illustrious magistrates who composed this Bench while he filled the office
of Attorney-General have, with one exception, passed away. With some pre-
monition, perhaps, that his own end was near (although he did not desist from
projects of labor and study), Mr. CusHING, since his return from Madrid, a little
more than a year ago, resided principally at his old home in Newburyport. The
anchor of the storm-worn ship was to fall where first its pennant had fluttered
in the breeze. On the second day of this month, near the spot which had given
him birth seventy-nine years before, he, too, went to his rest in the city which
had honored and loved him in his youth, his manhood, and his maturer years.

The Bar of this Court have desired me, in testimony of their respect for his
memory, to submit to the Court the resolutions which I now have the honor to
read.

After the resolutions had been read, Mr. Cuier JusTicE WAITE
replied as follows:—

The prominent position which Mr. CusHING occupied in public affairs during
so much of his long life, his great learning, his distinguished services as Attorney-
General of the United States, and his large and varied practice at this Bar, make
it proper that his brethren should be permitted to place upon the records of the
Court their tribute to his memory. The Court cordially approves of the reso-
lutions that have been adopted, and of the remarks of the Attorney-General in
presenting them. What has been said is no more than is due to the occasion.

It was my fortune to be associated with Mr. Cusuine before the Tribunal of
Arbitration at Geneva, and I should be false to my own feelings if I failed to
record an expression of gratitude for the kindness and encouragement I received
at his hands during all the time we were thus together. He was always just
towards his juniors, and on that occasion he laid open his vast storehouse of
knowledge for the free use of us all. While assuming that our success would
be his, he was willing that his should be ours. He knew how much encourage-
ment can lighten the burden of labor, and never failed to give it when opportu-
nity was offered. Whatever he may have been to others, to us who were with
him at Geneva he will be remembered as a wise and prudent counsellor and a
faithful friend.

The resolutions and the remarks of the Attorney-General may be entered upon
the records of the Court. , .
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REPORTS OF THE DECISIONS

OF THE

SUPREME COURT OF THE UNITED STATES,

OCTOBER TERM, 1878.

WoLF ». STIX.

1. If goods sold by a debtor with intent to defraud his creditors are attached as
his property in a chancery suit to recover a debt and set aside the sale,
which is brought against him and the purchaser, and the latter, with sure-
ties, executes-to the complainants a replevin bond, authorized by statute,
and conditioned that he, claiming the goods as his property, will pay the
ascertained value of them as expressed in the bond, should he be cast in
the suit, and they be decreed to be subject to the attachment, and liable
thereunder to the satisfaction of the debt sued for, his liability on the bond
is not a debt created by fraud within sect. 5117 of the Revised Statutes, which
provides that such a debt shall not be barred by a discharge in bankruptcy ;
but if the petition in bankruptcy was filed after the execution of the bond,
and before the rendition of the decree determining the right of property in
the goods, his liability is a contingent one, which, under sect. 5068 of the
Revised Statutes, is provable against his estate in the proper bankrupt court.

2. His discharge in bankruptcy releases him from further liability, but does
not affect that of his sureties on the bond.

APPEAL from the Circuit Court of the United States for the
Western District of Tennessee.

On the 8th of December, 1866, Louis Stix & Co. commenced
a suit in the Chancery Court of Shelby County, Tennessee,
against Marks, Pump, & Co. and M. Wolf, to recover a delt
owing by Marks, Pump, & Co., and to set aside a sale of goods
by the latter firm to Wolf, on the ground, as alleged, that it

had been made to defraud creditors. In accordance with the
VOL. IX. 1




2 WoLF v. STIX. [Sup. Ct.

practice in that State, a writ of attachment was sued out and
levied upon the goods in the possession of Wolf.

The Code of Tennessee provides that (sect. 8509) ¢ the
defendant to an attachment suit may always replevy the prop-
erty attached by giving bond with good security, payable to
the plaintiff, in double the amount of the plaintiff’s demand,
or, at defendant’s option, in double the value of the property
attached, conditioned to pay the debt, interest, and costs, or
the value of the property attached, with interest, as the case
may be, in the event he shall be cast in the suit;” and that
(sect. 3514) ¢ the court may enter up judgment or decree
upon the bond, in the event of recovery by the plaintiff,
against the defendant and his sureties for the penalty of the
bond, to be satisfied by delivery of the property or its value,
or payment of the recovery, as the case may be.” As soon
as the attachment was served, Wolf moved the court to ascer-
tain the value of the goods and fix the amount of the bond to
be given in replevying them. This was done, and the value
ascertained to be $10,000; and on the 24th of December, 1866,
Wolf, as.principal, and Lowenstein and Helman, as his sureties,
filed in the cause their bond, a copy of which is as follows: —

“We, M. Wolf, as principal, and Elias Lowenstein and Leon Hel-
man, as sureties, hereby bind ourselves unto Louis Stix & Co. in
the sum of $20,000.

“The condition of the above bond is that, whereas, in the suit
now pending in the Chancery Court at Memphis, in favor of said
Louis Stix & Co. and against Marks, Pump, & Co., and in which
said Wolf is joined as a defendant, an attachment has been issued
against said Marks, Pump, & Co. for $18,699.54, besides interest and
costs, and has been levied upon a stock of goods and other property
as the property of said Marks, Pump, & Co., which were in the
possession of said M. Wolf, and were and are claimed by him as
his property; and this bond is given by him for the purpose of re-
plevying said stock of goods and other property attached, being,
altogether, as it is agreed by the parties, of the value of ten thou-
sand ($10,000) dollars. Now, in the event said M. Wolf shall be
cast in said suit, and said stock of goods and other property shall
be found and decreed by the court to have been subject to said
attachment, and liable thereunder to the satisfaction of the debts
of complainants against Marks, Pump, & Co., then and in that
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event, should said Wolf pay to complainants, as the court may
order and direct, the said sum of $10,000, the value of said stock
of goods and other property, with interest thereon from this date,
this bond shall be void, otherwise to remain in full force and
effect.

“ Witness our hands and seals, this

day of December, 1866.

“ M. WoLr. (L. s.]
“Erias LowENSTEIN. [L.s.]
“ L. HELMAN.” [1.8.]

The property attached was thereupon surrendered to Wolf.
All the members of the firm of Marks, Pump, & Co. were after-
wards discharged in bankruptey, and in due time, by leave of
the court, they severally filed formal pleas setting up their
respective discharges. Wolf put in his answer, claiming title
to the goods and denying all fraud. Testimony was taken ;
and on the 18th of December, 1872, after hearing, the Chan-
cery Court found and decreed that there was no fraud in the
sale to Wolf, and dismissed the suit as to him. As Marks,
Pump, & Co. had been discharged in bankruptey, it was also
dismissed as to them. From this decree Stix & Co. appealed
to the Supreme Court on the 21st of March, 1873. On the
28th of March, 1874, Wolf obtained on his petition there-
for a discharge under the bankrupt law. On the 28th of
April, 1877, the Supreme Court, upon hearing, reversed the
decree of the Chancery Court, and, after finding the amount
due from Marks, Pump, & Co., and ordering a recovery, con-
cluded as follows : —

“And this court being of opinion, as before recited, that said sale
was fraudulent and void, and that said stock of goods, fixtures, &c.,
80 attached and replevied, were subject to said attachment, and lia-
ble for complainants’ said debt. And it further appearing from
simple calculation that said sum of $10,000, with interest from
the date of said bond, Dec. 24, 1866, to the present time, amounts
to the sum of $16,200: it is, therefore, further ordered, adjudged,
and decreed by the court, that said fraudulent sale be and is
hereby set aside, and for naught held, as to complainants’ said
debts herein against defendants Marks, Pump, & Co., and that the
complainants Louis Stix & Co. in their own right, and also for
the use of Rinskoff Bros. & Co., do have and recover of and from
the defendant M. Wolf, and Elias Lowenstein and L. Helman his
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sureties on the aforesaid replevin bond, the said sum of $16,200, the
value of the property replevied, and interest thereon to this date,
for which execution may issue. And it further appearing from the
record that the said defendants, Marks, Pump, & Co., have been
since the filing of complainants’ bill discharged in bankruptey, no
execution is awarded against them for complainants’ recoveries
herein ; and the cost of this cause, and the court below, will be
paid out of the said recovery of $16,200, against defendant M. Wolf
and his aforesaid sureties on replevin bond.”

On the third day of May, 1877, after this decree was rendered,
Wolf and his sureties petitioned the court for leave to come in
and plead in that court the discharge of Wolf in bankruptey ;
but this was denied, as no new defence could be made in that
court, and it was not allowable to set up the defence of bank-
ruptey by any proceedings there for that purpose.

On the 26th of May, 1877, these appellants filed this bill in
the Chancery Court of Shelby County, setting forth the facts
substantially as above stated, and praying that the judgment
or decree of the Supreme Court might be decreed to be satis-
fied, and of no force and effect, by reason of the discharge of
Wolf in bankruptey, and that Stix & Co. might be enjoined
from enforeing the collection.

The case was afterwards removed to the Circuit Court of
the United States for the Western District of Tennessee. The
answer of Stix & Co. does not deny any of the material facts
alleged in the bill, but sets up as a defence: —

1. That the discharge of Wolf does not release him from his
liability upon the decree of the Supreme Court, because the
decree is founded upon a debt created by fraud ;

2. That if Wolf is discharged, his co-complainants, the sure-
ties upon his bond, are not; and,

8. That the appellants have been guilty of such laches as to
cut them off from relief in a court of equity.

The Circuit Court dismissed the bill, and from a decree to
that effect this appeal has been taken ; the appellants assigning
for error that the court below erred, 1. In dismissing the bill;
2. In not decreeing that the appellees should be perpetually
enjoined from enforcing the decree rendered by the Supreme
Court of Tennessee in their favor against the appellants.
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Mr. William M. Randolph and Mr. Henry Craft for the
appellants.

The Code of Tennessee (sect. 3509) gave Wolf the right to
execute the bond and replevy the goods, which were then in
the custody of the law. His doing so cannot, therefore, by the
most strained construction of the act of Congress, be regarded
as creating a debt by fraud or embezzlement ; executo juris non
habet injuriam. There must be positive fraud or fraud in
fact. Neal v. Clark, 95 U. S. 704. The debt arose out of the
bond which he executed to the appellees, for it cannot be
seriously insisted that he incurred any other liability to them ;
and they, as parties to that instrument, are estopped from show-
ing that it was tainted with fraud. Palmer v. Preston, 45 Vt.
154 ; Sherman v. Strauss, 52 N. Y. 404 ; Brown v. Broach, 52
Miss. 586 3 Fowler v. Treadwell, 24 Me. 877 ; Jones v. Knoz,
46 Ala. 53. The conveyance under which he held them when
they were attached has no connection with the bond, and his
liability upon the latter was extinguished by his discharge in
bankruptey.

In order that the bond shall remain in full force and effect
as to the sureties, Wolf must be * cast” in the attachment suit.
He cannot, by reason of his discharge in bankruptey, be so
cast, as under the decision of this court in Wolf v. Stiz (96
U. S. 541) he is, in view of the peculiar practice which pre-
vails in Tennessee, entitled to relief by this bill, and it fur-
nishes him an appropriate and efficient remedy for asserting
the rights and exemptions which that discharge secures. The
decree of the Supreme Court has no validity against him; and
it could not have been rendered if the rules of that court had
permitted him to plead the discharge granted to him after the
appeal had been taken, and when it was pending there. The
contingency, therefore, upon which the liability of the sureties
depends —a valid decree or judgment against him which can
be enforced — has not arisen, and it cannot arise. The con-
dition of the bond has been discharged, and they are released.
Smith v. Eakin, 2 Sneed (Tenn.), 456; Carren v. Breed,
2 Cold. (Tenn.) 465; Payne v. Able, 7 Bush (Ky.), 344; Odell
v. Worten, 38 Ga. 224 ; Loring v. Eager, 3 Cush. (Mass.) 188
Carpenter v. Turrell, 100 Mass. 450 ; Hamslton v. Bryant, 114
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id. 548 ; Braley v. Boomer, 116 id. 127 ; Williams v. Atkinson,
86 Tex. 16; Nettleton v. Billings, 17T N. H. 4563 ; Kirby v.
Garrison, 1 Zab. (N. J.) 179 ; Barber v. Rodgers, 71 Pa. St.
362 ; Herbert v. Horter, 81 id. 89.

Wolf’s discharge will be of no practical benefit to him,
so far as the liability in question is concerned, if his sure-
ties be bound. If they are compelled to pay, his liability
to them at once accrues. ZLoring v. Kendall, 67 Mass.
305 ; Fowler v. Kendall, 44 Me. 448 ; Ellis v. Ham, 28 id.
885 ; Leighton v. Atkins, 85 id. 118; Holbrook v. Foz, 27 id.
441 ; Porter v. McDonald, 32 id. 418 5 Pogue v. Joyner, 6 Ark.
241. :

My. Josiah Patterson, contra.

Mr. CHIEF JUSTICE WAITE, after stating the case, deliv-
ered the opinion of the court.

This cause may be considered as supplementary: to that of
Wolf v. Stiz, 96 U. S. 541. It is in fact the suit in chancery
referred to in the opinion in that case as furnishing the com-
plainants an appropriate remedy for enforcing their rights
growing out of the discharge of Wolf in bankruptey during the
pendency of the original cause on appeal in the Supreme Court,
and before the final judgment as rendered in that court. In
addition to Anderson v. Reaves, cited in the argument of the
other case, we are now referred to the following cases as estab-
lishing the same practice: Ward v. Tunstall, 58 Tenn. 819 ;
Riggs v. White, 4 Heisk. (Tenn.) 503 ; and Longley v. Swayne,
id. 506. In Ward v. Tunstall the rule is thus stated: ¢ On
the record when presented, to which we can alone look, in our
view of the case, a judgment can be rendered, and then if the
debtor desires to be relieved he will find no difficulty in being
protected from payment of improper judgments in the bankrupt
court, or by an original proceeding in the State court, where he
can make such issues as will raise the question, and as he is
precluded from interposing his defence arising out of his bank-
ruptey, the judgment will not interfere with his case in any
way.” But it is unnecessary to pursue this branch of the case
further, as we do not understand that the position assumed by
the appellants is disputed.
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The two questions which have alone been argued here in be-
half of the appellees are : —

1. Whether the liability of Wolf was one created by fraud,
within the meaning of sect. 5117, Rev. Stat., which provides
that “no debt created by fraud . . . shall be discharged in
bankruptey.” And,

2. Whether if Wolf was discharged his sureties were also.

1. As to Wolf.

In Neal v. Clark (95 U.S. 704) it was decided that * fraud,”
as used in this section of the bankrupt law, “ means positive
fraud or fraud in fact, involving moral turpitude or intentional
wrong, as does embezzlement ; and not implied fraud or fraud
in law, which may exist without imputation of bad faith
or immorality.” With this definition we are content. It is
founded both on reason and authority. Clearly it does not in-
clude such fraud as the law implies from the purchase of prop-
erty from a debtor with the intent thereby to hinder and delay
his creditors in the collection of their debts. But if it did,
such a purchase does not create a debt from the purchaser to
the creditors. As between the debtor and the purchaser the
sale is good, but as between a creditor and the purchaser it is
void. The purchaser does not subject himself to a liability to
pay to creditors the value of what he buys. All the risk he
runs is that the sale may be avoided, and the property reclaimed
for their benefit. To come within this exception in the Bank-
rupt Act the debt must be created by fraud. The debt of
Wolf in this case was not created by his purchase of the goods,
but by his bond to pay their value if he failed to sustain his
title. In this there was no fraud. It was a right the statute
gave him as the claimant of the property, and he availed him-
self of it in a lawful way. He thus perfected his title to the
goods by agreeing to pay their value if his original purchase
should be held to be invalid. A debt thus incurred cannot be
said to be created by fraud. It occupies in this respect the
same position it would if Wolf, acknowledging the invalidity
of his original purchase, had, without suit, given his note to
the creditors for the value of the goods in order to perfect his
title.

The debt thus created was provable under the Bankrupt Act.
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It was payable upon the happening of an event which might
never occur, and was, therefore, contingent. The bond was in
full force when the petition in bankruptey was filed. The sum
to be paid was certain in amount. Whether the event would
ever occur which would require the payment was uncertain ;
but if it did occur, the amount to be paid was fixed. This
clearly is such a case as was provided for in sect. 5068, Rev.
Stat., which is, that ¢in all cases of contingent debts and con-
tingent liabilities contracted by the bankrupt, . . . the creditor
may make claim therefor, and have his claim allowed, with the
right to share in the dividends, if the contingency happens be-
fore the order for the final dividend.” There is nothing in the
case of Riggin v. Magwire (15 Wall. 549) in conflict with this.
That case arose under the bankrupt law of 1841, which was
somewhat, though perhaps not materially, different from that
of 1867 in this particular, and not only the happening of the
event on which payment was to be made, but the amount to be
paid, was uncertain and contingent. The amount to be paid
depended materially upon the time when the event happened.
Every thing was uncertain. The obligation in this case is to
pay $10,000 and interest, if, upon the trial of the suit in the
progress of which the bond was executed, it should be adjudged
that the goods attached were subject to the attachment, and
liable thereunder to the satisfaction of the debt sued for. As,
therefore, the debt of Wolf was not created by fraud, and was
provable under the act, it follows that his discharge released
him from his liability on the bond. The discharge would
have been a bar to a judgment against him, if, before the judg-
ment, it could have been pleaded as a defence to the action.
It follows that, under the practice which prevails in Tennessee
in this class of cases, Wolf is entitled to the relief he asks for
himself.

2. As to the sureties.

Sect. 5118, Rev. Stat., provides that *“no discharge shall re-
lease, discharge, or affect any person liable for the same debt
for or with the bankrupt, either as partner, joint contractor,
indorser, surety, or otherwise.” The cases are numerous in
which it has been held, and we think correctly, that if one is
bound as surety for another to pay any judgment that may be
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rendered in a specified action, if the judgment is defeated by
the bankruptey of the person for whom the obligation is
assumed, the surety will be released. The obvious reason is
that the event has not happened on which the liability of the
surety was made to depend. Of this class of obligations are
the ordinary bonds in attachment suits to dissolve an attach-
ment, appeal bonds, and the like. But here the bond was not
given to dissolve the attachment. That was issued against the
property of Marks, Pump, & Co. ; and in order to get possession
of the goods which had been attached, and which Wolf claimed
as his own, he subjected his bond to the operation of the
attachment which was to continue in force, and took the goods
away. In legal effect, he purchased the interest of the credit-
ors in the goods, and, with Lowenstein and Helman as his
sureties, agreed to pay the creditors $10,000, if, upon the trial
of the suit in which the attachment was issued, it should ap-
pear that they had any interest to sell. In this obligation
Lowenstein and Helman were jointly bound with Wolf, and
their liability was made to depend, not upon the recovery of a
money judgment against him, but upon a judgment that the
title he acquired by his purchase from Marks, Pump, & Co. was
void as against the attaching creditors. The case stands pre-
cisely the same as it would if Wolf and his sureties had entered
into a contract with the attaching creditors, in a form authorized
by law, to take the goods from the sheriff and pay $10,000,
if on the trial it should be determined that the attachment was
valid, and this was a suit on that contract. Clearly, under
such circumstances, it could not be successfully contended that
Wolf’s bankruptey released his sureties.

As we understand the practice in Tennessee, the parties are
to have the same relief in this action they would have been en-
titled to in the original suit, if, before the judgment, Wolf’s
discharge in bankruptey could have been pleaded. This pro-
ceeding performs the office of such a plea, and enforces the
same rights.

Had the plea been filed, it would have shown a discharge of
Wolf from his liability, but not that of his sureties. They were
bound not to pay any judgment which might be rendered
against him, but to pay the debt he had agreed to pay in a
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certain event, which had happened. The judgment which the
Code of Tennessee authorizes in such cases is upon the bond
according to its tenor and effect, and if the principal debtor is
discharged his sureties must respond, as in other cases of joint
liability. - They are no more released by his discharge than
they would be from a note or ordinary money bond which they
had signed as his sureties.

No question has been raised as to the effect of the bank-
ruptey of Marks, Pump, & Co., and it is unnecessary, therefore,
to take time to consider it.

Our conclusion is, that as to Wolf the decree is erroneous,
and should be reversed, but as to Lowenstein and Helman, that
it was right, and should be affirmed.

The cause is remanded with instructions to modify the de-
cree below in such manner as to give to Wolf the benefit of his
discharge in bankruptey, as stated in this opinion, but to leave
it in all other respects in force. The costs in this appeal must
be paid by the appellees; and it is

So ordered.

UNITED STATES v. FARDEN.

1. A, a collector of internal revenue, was suspended, Sept. 23, 1873, from office,
upon charges of fraud, by the supervisor, who reported his action to the
commissioner, in accordance with sect. 3163 of the Revised Statutes. The
Secretary of the Treasury, Sept. 26, directed B., the deputy collector of the
district, to assume the duties of collector, as of Sept. 23, in place of A,
and to continue in office until some person should be appointed thereto
and duly qualified. A. died Oct. 16. A collector, appointed Nov. 9, took
the oath and gave the required bond, Dec. 1, but did not take possession of
the office until Dec. 10. B. performed the duties of collector from Sept.
23 to and including Dec. 9. Held, that B. was entitled to the compen-
sation of collector during the whole period.

2. Under the last clause of the first section of the act of March 1, 1869 (15 Stat.
282), providing that a deputy collector of internal revenue shall not receive
compensation as collector, when the latter is entitled to compensation for
services rendered during the same period of time, a collector suspended
for fraud, and rendering no services thereafter, is not entitled to compensa-
tion so as to exclude the deputy collector therefrom; and the better opinion
is that that provision is repealed by its omission from 16 Stat. 179; Rev.
Stat., sect. 3150.
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APPEAL from the Court of Claims.

This was an action by Joseph S. Farden against the United
States to recover pay for his services as acting collector of
internal revenue for the second district of Alabama.

The Court of Claims found the following facts: —

1. On the twenty-third day of September, 1873, the claimant
was deputy collector of Francis Widner, then collector of in-
ternal revenue for the second district of Alabama, when said
Widner was suspended from office by K. R. Cobb, a supervisor
of internal revenue, for fraud, and his action reported to the
commiissioner.

2. The commissioner thereupon sent the following telegram
to J. C. Lotz, a revenue agent, and the order therein contained
was immediately complied with: —

“ W ASHINGTON, Sept. 23, 1873,
“J. C. Lorz, Montgomery, Alabama,
“The Secretary will designate Joseph S. Farden as acting col-
lector from this date. Put him in possession of the office.
“J. W. DoucLaAss,
“Commdssioner.”

And thereafter the Secretary of the Treasury issued the fol-

lowing order : —
“ TREASURY DEPARTMENT,
“ WasHINGTON, D. C., Sept. 26, 1873.

“SIr, — Under the provisions of the fortieth section, act of June
30, 1864, as amended by the first section, act of March 3, 1865, you
are hereby directed to perform the duties of the office of collector
of internal revenue for the second district of Alabama, vice Francis
Widner, suspended.

“This order will take effect from the 23d inst., and will continue
in force until some person shall have been designated or appointed
to the office and duly qualified according to law.

“You will receive this through the Commissioner of Internal
Revenue, who is hereby directed to give you the necessary instruc-
tion with reference to the performance of your duties as prescribed
by law. y ' »

“I am, very respectfully,
“Wu. A. RicHARDSON,
« Secretary.

“ Mr. Josepn S. FArpEN,
“ Deputy Collector, dc., Montgomery, Ala.”
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3. Said Widner died Oct. 16, 1878, and on the ninth day
of November, 1873, P. D. Barker was appointed and com-
missioned as collector of.said district, and took the oath of
office and gave the bond required on the first day of December,
1873.

The following notice was sent to claimant by the Commis-
sioner of Internal Revenue, and on the tenth day of December,
1873, and not before, said Barker took possession of the office,
and all books, papers, and property pertaining thereto were
then turned over to him : —

“ W asHiNGgTON, Nov. 25, 1873.

“ Sir, — Prelate D. Barker having been appointed collector of
internal revenue for the second district of Alabama, and having
duly qualified as such collector, I have to direct you to turn over
and deliver to him all books, papers, and property pertaining to
collector’s office of said district whenever he shall present himself
and request you to do so.

“Very respectfully, Y, el
. W. Doverass,

« Commissioner.
“JosepH S. FarpEN, Esq.,
“ Acting Collector, 2d Dist., Montgomery, Ala.”

4. The claimant performed the duties of collector of said
district as such acting collector from Sept. 23 to Dec. 9, 1873,
inclusive, under said orders set forth in the second finding.

5. The compensation fixed by the Secretary of the Treas-
ury, in lieu of the salary and commissions prescribed by law,
for the personal salary of the collector of said district was
$8,000 a year, and of the deputy collector, $1,500 a year.

6. For the time from the 23d of September to the 15th
of October, inclusive, the claimant has been paid $89.67, the
compensation fixed for deputy collector, and no more ; for the
time between Oct. 15 and Nov. 30, 1878, inclusive, he has
been paid the full compensation of collector ; and for the first
nine days in December he has been paid nothing.

The court found as a conclusion of law that the claimant was
entitled to recover $163.05, that being the compensation of a
collector from Sept. 23 to Dec. 9, 1873, inclusive, less the
amount which had been paid to him.
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The United States then appealed here.

The Solicitor- General for the United States.

The statutes which bear upon the question involved are as
follows : —

“ That in case of the sickness or temporary disability of a col-
lector to discharge such of his duties as cannot under existing laws
be discharged by a deputy, they may be devolved by him upon one
of his deputies ; and for the official acts and defaults of such deputy
the collector and his sureties shall be held responsible to the United
States. Act of June 80, 1864, sect. 39 ; 13 Stat. 238.

“That in case of a vacancy occurring in the office of collector, by
reason of death or any other cause, the deputies of such collector
shall continue to act until his successor is appointed ; and the dep-
uty of such collector longest in service at the time immediately
preceding shall, until a successor is appointed, discharge all the du-
ties of said collector; and for the official acts and defaults of such
deputy a remedy shall be had on the official bond of the collector,
as in other cases; and of two or more deputy collectors appointed
on the same day, the one residing nearest the residence of the
collector at the time of his death, resignation, or removal, shall
discharge the said duties until the appointment of a successor:
Provided, that in case it shall appear to the Secretary of the Treas-
ury that the interest of the government shall so require, he may, by
his order, direct said duties to be performed by such other one of the
said deputies as he may in such order designate. And any bond or
security taken from a deputy by such collector pursuant to this act
shall be available to his legal representatives and sureties to indem-
nify them for loss or damage accruing from any act of the deputy
80 continuing or succeeding to the duties of such collector. Act
of June 30, 1864, sect. 40, amended [see Italics] by sect. 9 of the
act of March 2, 1867, 14 id. 473, and by the act of March 8, 1865,
13 id. 471.

“ That from and after the passage of this act no assessor or col-
lector shall be detailed or authorized to discharge any duty imposed
.by law upon any other collector or assessor, but a supervisor of
Internal revenue may, within his territorial district, suspend any
collector or assessor for fraud or gross neglect of duty, or abuse of
power, and shall immediately report his action to the Commissioner
of Internal Revenue, with his reasons therefor, in writing, who shall
thereupon take such further action as he may deem proper. Act
of July 20, 1868, sect. 81; 15 id. 145.




14 UNITED STATES v. FARDEN, [Sup. Ct.

“That any deputy collector of internal revenue who has per-
formed, or may hereafter perform, under authority or requirement
of law, the duties of collector of internal revenue, in consequence
of any vacancy in the office of such collector, shall be entitled to and
receive so much of the same pay and compensation as is provided
by law for such collector; but no such payment shall in any case
be made when the collector has received, or is entitled to receive,
compensation for services rendered during the same period of time.
Act of March 1, 1869, sect. 1; id. 282.

“That the true intent and meaning of an act approved March 1,
1869, entitled ¢ An Act to allow deputy collectors of internal reve-
nue acting as collectors the pay of collectors, and for other pur-
poses,’ is as follows, to wit: That any deputy collector of internal
revenue who has performed, or may hereafter perform, under au-
thority of law, the duties of collector of internal revenue, in con-
sequence of any vacancy in the office of said collector, shall be
entitled to, and shall receive, the salary and commissions allowed
by law to such collector, or the allowance in lieu of said salary and
commissions allowed by the Secretary of the Treasury to such col-
lector, and that the Secretary of the Treasury is authorized to make
to the said deputy collector such allowance in lieu of salary and
commissions as he would by law be authorized to make to said col-
lector. And said deputy collector shall not be debarred from re-
ceiving said salary and commissions, or allowances in lieu thereof,
by reason of the holding of another Federal office by said collector
during the time for which said deputy collector acts as collector:
Provided, that all payments to said deputy collector shall be upon
duly audited vouchers.” Act of July 1, 1870; 16 id. 179.

The temporary suspension of the collector by the supervisor
did not create a vacancy, nor forfeit his elaim to compensation.
The action of the supervisor may not have been ultimately sus-
tained, upon a full investigation of the causes which prompted
it. In that event, the suspended officer would re-enter upon
the discharge of his duties. Such is not the case where a re-
moval is made or a resignation accepted. The right of the
incumbent to the salary thereupon ceases, inasmuch as his
relations to the service are dissolved, and cannot be restored
without a new appointment.

It has been urged that the parties acted upon the theory .of
an existing vacancy.” That cannot, however, aﬁect the merits
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of the question, nor is the court bound by an officer’s mistaken
impression of the law or the facts.

The act of March 2, 1867, regulating the tenure of certain
civil officers (14 Stat. 430), is cited by the learned court be-
low. It is said that, under its provisions, the collector might
have been suspended by the President in the recess of the
Senate, that during such suspension he would not be entitled
to pay, and that, under Wilcox v. Jackson (13 Pet. 498), the
act of the head of a department is presumed to be the act of
the President.

The collector being under the supervisory power of the
Treasury Department, a notice to him from its head that he
was suspended by the President would undoubtedly be re-
garded as conclusive proof of the fact. But the assumption
that the President suspended the collector and designated
Farden to perform the duties of collector is negatived by
the first finding of the court below that the supervisor sus-
pended the collector. Farden does not in his petition claim,
nor does the court find, that he took the oath of office as col-
lector, or gave bond as such, which, by that act, he would
have been required to do before he could act or be entitled
to compensation ; and the Secretary of the Treasury expressly
informed him that he was directed, under the acts of 1864
and 1865, to perform the duties of the suspended officer.

Barker was duly appointed as collector, and he qualified as
such Dec. 1. He thereby filled the vacancy caused by Wid-
ner’s death, and was from that date entitled to compensation.
Farden’s claim to be thereafter paid as collector was properly
rejected by the accounting officers of the treasury.

The amount involved is trivial, but the principles underlying
the case are important.

Mr. I. G. Kimball, contra.

Mz. JusticE CLIFFORD delivered the opinion of the court.

Compensation of the collector of internal revenue for the
district, as fixed by the Secretary of the Treasury in lieu of
the salary and commissions prescribed by law, is the annual
sum of $3,000. 15 Stat. 231.

Such collectors may appoint as many deputies as they may
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think proper, to be by them compensated for their services.
Rev. Stat., sect. 3148.

Deputy collectors who, under the authority of law, perform
the duties of a collector, in consequence of a vacancy in the
office of collector, are entitled to receive the salary and com-
missions allowed by law to such collector, or the allowance
fixed by the Secretary of the Treasury, as compensation to the
collector, in lieu of the salary and commissions prescribed by
Congress. Id., sect. 8150 ; 15 Stat. 252.

Charges of fraud were made against the collector of internal
revenue for the district, and he was suspended from his office
by the supervisor, who made due report of his action in the
premises to the commissioner. Pursuant to the act of Con-
gress, the Secretary of the Treasury, on the 26th of September,
1878, gave the plaintiff, who was the deputy collector of the
district, the following instructions: ¢ You are hereby directed
to perform the duties of the office of internal revenue collector
for the district, vice Francis Widner, suspended ;” which was
accompanied with the statement that the order should take
effect from the 23d inst., and that it would continue in force
until some person should be designated or appointed to the
office and duly qualified according to law.

By the finding of the court it also appears that the plaintiff
as such acting collector performed the duties of collector of the
district from the 23d of September, 1873, to and including nine
days in the month of December following. From the 23d of
September to the 15th of October he was only paid the com-
pensation allowed to him as deputy collector, and from that
time to the 80th of the succeeding month he was paid the full
compensation allowed to the collector, and for the remainder
of the time of his service as collector he was paid nothing.

Appended to the findings of the court is their conclusion of
law, which is that the claimant is entitled to recover $163.05,
in conformity with the opinion of the court as published in
the transcript. Judgment was rendered in favor of the claim-
ant for that amount, and the United States appealed to this
court.

Appellants do not deny that the claimant performed the ser-
vices alleged in the petition, but they allege that he is only
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entitled to compensation as internal-reyenue collector for the
period from Oectober 15 to December 1, and that he has been
fully paid for his services as such collector during that whole
period, which proposition is sustained by the finding of the
court below; but they assign for error that there was no
vacancy in the office of collector for any other portion of
the time during which the claimant performed the duties of
collector.

Attempt is made in argument to support that theory by
the third finding of the court, from which it appears that the
suspended collector died on the 16th of October next after
he was suspended from office, and that his successor was ap-
pointed on the first day of the succeeding December, which
is conceded; but the same finding of the court shows that
the new collector did not take possession of the office until
ten days later, from which it appears that the finding of the
court in respect to the first nine days of that month is correct
to a demonstration.

Suppose that is so, still it is insisted in behalf of the appel-
lants that there was no vacancy in the office of collector during
the lifetime of the suspended collector, and that the judgment
of the court below in allowing the claimant compensation as
collector during the period from the suspension of the collector
to his death is erroneous, which is the principal question in the
case presented for decision. He was paid for his services dur-
ing that period as deputy collector, but the court below held
that he was entitled to the compensation allowed by law to a
collector, and gave judgment in his favor for the difference,
adding thereto a collector’s compensation for the nine days
which elapsed after the new collector was appointed before he
took possession of the office.

Two contingencies arise when the deputy collector may per-
form the duties of such collector: 1. When the collector is
sick, or is temporarily unable to discharge the duties of the
office, the provision is that he may devolve the same upon one
of his deputies, but the collector and his sureties in that case
remain responsible for the official acts and defaults of the dep-
uty. 2. In case of a vacancy in the office of the collector,

when the senior deputy shall discharge all the duties of the
VOL. 1X. 4 : 2
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collector, unless the Secretary of the Treasury shall direct that
his duties shall be performed by some other one of the deputies,
the enactment being that the deputy who performs the duty of
the collector in consequence of a vacancy shall be entitled to
receive the salary and commissions allowed by law to such col-
lector. Rev. Stat., sect. 3149, 3150.

Supervisors at that period were empowered by notice in
writing to suspend any collector of internal revenue from duty
for fraud, or gross neglect of duty, or abuse of power, and it was
made his duty immediately to report his action to the commis-
sioner, with his reasons therefor, in writing. Id., sect. 3163.
Fraud was the accusation against the collector in this case, and
it was for fraud that he was suspended from the office of col-
lector, and it appears that the supervisor made due report in
writing of his action to the commissioner.

Difficulties would attend the effort to define with precision
the relation which the suspended individual bore to the office
of collector of internal revenue after the order of suspension
went into practical effect, nor is it necessary, in the judg-
ment of the court, to make any such attempt in the present
case. Whatever the legal relation of the individual may have
been in the strict technical sense, it is clear, we think, that for
all practical purposes, during the continuance of the order of
suspension, the office was vacant, and without any incumbent to
discharge the duties which the law requires to be performed
by the collector of the internal revenue. Plainly it was not a
case of sickness or temporary disability, and consequently the
duties were not devolved upon the deputy as in that case made
and provided.

Prompt report in writing was made by the supervisor to the
commissioner; and the finding of the court below shows that
he immediately despatched a telegram to the agent of the
Treasury Department to designate the claimant as acting col-
lector from that date, and to put him in possession of the office.
Exactly the same view of the subject was taken by the Sec-
retary of the Treasury, as appears by his communication to the
claimant, in which he said, “ You are hereby directed to per-
form the duties of the office of collector of internal revenue, vice
Francis Widner, suspended, and to continue in office until some
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person shall have been designated or appointed to the office
and duly qualified according to law.”

Nothing can be plainer in legal decision than the proposition
that, unless the Secretary of the Treasury assumed that a va-
cancy existed in the office, he could not and would not have
given the directions which are contained in that communica-
tion.

Under the Tenure-of-Office Act the‘President had the power
at that time, which was during the recess of the Senate, to
suspend the collector until the next session of the Senate, and
the act of the Secretary, the head of the Treasury Department,
is presumed to be the act of the President. Wilcoz v. Juackson,
13 Pet. 498.

Some support to the opposite theory, it is supposed, may be
derived from the last clause of the first section of the original
act regulating the compensation to deputy collectors in such
cases, but the court here is entirely of a different opinion. By
that clause it is provided that no such payment shall in any
case be made where the collector has received or is entitled to
receive compensation for services rendered during the same
period of time. 18 Stat. 282.

Grave doubts are entertained whether this provision can be
construed to give any support to the theory of the defend-
ants, that the collector is entitled to compensation during the
same period of time, as he rendered no services; and inasmuch
as he was suspended for fraud, it is difficult to see what claim
he can have for the salary attached to the office during the
period of his suspension, when the duties were performed by
the deputy collector. Even if the original provision could: be
interpreted as supposed, still the better opinion is that it is
not in force. It was left out of the act of Congress passed the
next year to define the true intent and meaning of the provi-
sion, and is not contained in the Revised Statutes. 16 id.
174 ; Rev. Stat., sect. 3150.

Suffice it to say that the court, in view of the whole case, 1s
of the opinion that the claimant is entitled to receive the salary
and commissions allowed by law to the collector of internal
revenue during the period that he performed those duties under
the direction of the Secretary of the Treasury, as found by the
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court below, and that the suspension by the supervisor of in-
ternal revenue, and the action of the Secretary of the Treasury
directing him to continue in the office until a successor to the
suspended officer was appointed and qualified, created such: a
vacancy, within the meaning of the act of Congress, for all
practical purposes in the administration of the duties of the
office as entitles the claimant to that compensation. Assume
that to be so, and it follows that there is no error in the record.

Judgment affirmed.

HusseEY v. SMITH.

An incorporated town in Utah was situate on public lands, which were duly
entered at the proper land-office by the mayor, to whom a patent was issued
under the act of March 2, 1867 (14 Stat. 541). The legislature of the Terri-
tory, as authorized by that act, enacted the requisite rules and regulations
for the disposal of the lots in the town, and provided that the party who
was the rightful owner of possession, or occupant, or was entitled to the
occupancy or possession of a lot, should on certain conditions be entitled to
a deed therefor from the mayor. A mode whereby contesting claims should
be determined was prescribed. A., before the lands were entered, was in the
possession of a lot, and mortgaged it to B., but thereafter remained in pos-
session. In a foreclosure suit brought in the proper court against A., wherein
the process sued out was served by the marshal of the United States for that
Territory, a decree was rendered whereunder he, still acting as the ministerial
officer of that court, under the decision of the local courts that he was en-
titled so to do, made sale of the lot to C. The sale was confirmed by the
court, and C. conveyed the lot to D., a non-resident. A. and D. respectively
claimed a deed from the mayor. Held, 1. That A.’s interest in the lot, before
tlie lands were entered, could be the subject of a sale or mortgage. 2. That
although this court subsequently decided that the marshal could act o‘nly'
in cases where the United States was concerned, his doings in the premises
were those of an officer de facto; that by his service of the process the court
acquired jurisdiction of the person of A.; that the sale under the decree ex-
tinguished A.’s right to the lot; and that D. was entitled to a deed therefor
from the mayor.

APPEAL from the Supreme Court of the Territory of Utah.

The act of March 2, 1867, entitled * An Act for the relief
of the inhabitants of cities and towns upon the public lands,”
approved March 2, 1867 (14 Stat. 541), provides : Whenever
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any portion of the public lands of the United States have been
or shall be settled upon and occupied as a town site, and there-
fore not subject to an entry under the agricultural pre-emption
laws, it shall be lawful, in case such town shall be incorporated,
for the corporate authorities thereof, and if not incorporated,
for the judge of the county court for the county in which such
town may be situated, to enter at the proper land-office and at
the minimum price, the land so settled and occupied, in trust
for the several use and benefit of the occupants thereof, accord-
ing to their respective interests, the execution of which trust,
as to the disposal of the lots in such town and the proceeds of
the sales thereof, to be conducted under such rules and regu-
lations as may be prescribed by the legislative authority of the
State or Territory in which the same may be situated, &e.

In accordance with this act the legislature of Utah, by an
act approved Feb. 17, 1869, made the necessary “rules and
regulations;” and in November, 1871, Daniel Wells, as mayor
of the city of Salt Lake, entered certain lands in that Territory
as “ the town site ” of said city, wherein was included the lot
which is in controversy in this suit. On the thirtieth day of
September, 1868, Job Smith, then and for many years prior,
thereto in possession of the lot, and the owner thereof, sub-
ject only to the paramount title of the United States, executed
to one Bernhisel a mortgage of all *his right of possession,
claim, and interest in and to the lot,” to secure the payment
of a certain sum of money in one year thereafter. In Sep-
tember, 1869, Smith executed another mortgage of the lot to
one Linforth, to secure the sum of $1,058.43, payable twelve
months from that date. On the third day of December, 1870,
Bernhisel filed his bill of foreclosure in the District Court
of the third judicial district of that Territory against Smith
and Linforth. The process sued out was served by the mar-
shal of the United States for the Territory. A decree was
rendered by default in favor of Bernhisel. Pursuant thereto
the marshal sold the lot, and on the thirteenth day of March,
1871, the court, on his report of his doings, approved and con-
firmed the sale to William Jennings, to whom the marshal
made a deed for the lot. Jennings conveyed it, March 9, 1872,
to Hussey, a resident of the State of Ohio.
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Smith remained in possession of the lot, and Deec. 11, 1872,
filed in the Probate Court his written statement, pursuant to
said act of the Territory, claiming that he, under its provi-
sions, was entitled to a deed, and praying that he be adjudged
to be the lawful owner. Hussey filed a similar statement,
which was amended May 24, 1872,

It was adjudged that Smith was entitled to a deed from the
mayor of the city of Salt Lake, and that a certificate of title
should issue to him, therefor. To the same effect was the
judgment of the District Court and that of the Supreme
Court. Hussey then appealed here.

Mr. Samuel A. Merritt in support of the decree below.

1. Hussey, being a non-resident of Salt Lake City, was not
one of the beneficiaries of the legislation of Congress. Long
before and at the time the lands were entered “in trust for
the several use and benefit of the occupants thereof,” Smith
was in the actual occupation of the lot, and has since remained
in possession of it. He is, therefore, justly entitled to the
benefits which Congress designed to bestow.

2. The decree by default in the foreclosure suit was a nullity.
‘The service of process by the marshal of the United States
conferred upon the court no jurisdiction of the defendants.
He can only act in cases where the United States is con-
cerned ( Clinton et al. v. Englebrecht, 13 Wall. 434), and his
sale of the lot under the decree passed no title.

My. Z. Snow and Mr. K. D. Hoge, contra.

MR. JusTiCE SWAYNE delivered the opinion of the court.

There can be no question that under the act of Congress of
March 2, 1867 (14 Stat. 541), Smith had an equitable interest
in the premises in controversy which he could sell and convey.
Phyfe v. Wardell, 5 Paige (N. Y.), 268 ; Armour v. Alezander,
10 id. 571; Tredgill v. Pintard, 12 How. 24. Until the mayor
of Salt Lake City made the entry at the proper land-office,
which he was authorized to make, the legal title was in the
United States. By the entry it became vested in the mayor.
He held the entire tract so entered in trust for the several
use and benefit of the occupants thereof, according to their
respective interests.” Such is the language of the statute.
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The act does not prohibit a sale, but is silent upon the subject.
Smith mortgaged to Bernhisel, and subsequently to Linforth.
Bernhisel foreclosed, making Smith and Linforth defendants.
Under a decree of the proper court, the premises were sold by
the United States marshal. Jennings became the purchaser,
and thereafter sold and conveyed to the appellant, by deed
bearing date March 9, 1872. On the 24th of May, 1872, the
appellant filed her claim pursuant to law in the proper probate
court, for a judgment to enable her to obtain a deed from the
mayor for the premises. Smith had before filed a claim also.
On the 10th of July, 1872, the Probate Court decided in favor
of Smith. She thereupon appealed to the District Court. The
decision of the probate judge was affirmed. She then appealed
to the Supreme Court of the Territory. The judgment of the
Probate Court was again affirmed, and she thereupon removed
the case by appeal to this court.

The validity of the mortgage to Bernhisel is not controverted,
nor is it denied that, if the foreclosure and sale divested Smith’s’
title, the judgment of the Supreme Court of the Territory was
erroneous, and must be reversed.

It was held by that court that the foreclosure proceedings
were void, for two reasons : —

First, That the mortgage was not sufficiently described in
the complainant’s petition to warrant the decree pro confesso,
which was taken.

Second, That the United States marshal, by whom the origi-
nal process in the case was served, the sale made, and the deed
to the purchaser executed, had no authority to act in any wise
in the premises.

The first objection is clearly untenable, and has not been

insisted upon here. We therefore pass it by without further
notice.

The second objection is necessary to be considered.

There were two marshals in the Territory, — one appointed
by the national government, the other under a territorial law.
The former was called the marshal of the United States, the
latter, marshal of the Territory.

A question arose which officer was entitled to serve the
Processes issuing from the local courts. A case was brought
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in the proper district court to settle their respective claims.
On the 12th of May, 1870, that court decided that the right
and authority belonged exclusively to the marshal of the
United States. The Supreme Court of the Territory, at its
October Term in the same year, affirmed this judgment. Such
was then understood to be the law, and the marshal of the
United States proceeded in the performance of his official
functions, having the field to himself, until the subject came
under the consideration of this court in Clinton et al. v. Engle-
brecht, 13 Wall. 434. It was then held (on the 15th of April,
1872) that the marshal of the United States had such authority
only in cases where the United States were concerned.

It will thus he seen that the period of his recognized right
and of its uninterrupted exercise extended from May 12, 1870,
to April 15, 1872. Within that time all the proceedings in
the Bernhisel foreclosure case were had. The petition to
foreclose was filed, the process was issued and served upon
Smith, the decree was taken, the sale was made, and the
marshal’s deed was executed to Jennings. During all this
time the marshal’s acts were valid, as being those of an officer
de facto. They were as much so as if they had been done by
him de jure. These remarks apply with full force to his acts
as a ministerial officer in the Bernhisel case. An officer de
Sfacto is not a mere usurper, nor yet within the sanction of
law, but one who, colore officii, claims and assumes to exercise
official authority, is reputed to have it, and the community
acquiesces accordingly.  Wilcox v. Smith, 5 Wend. (N. Y.)
231; Gilliam v. Reddick, 4 Ired. (N. C.) L. 868; Brown v.
Lunt, 37 Me. 428. Judicial as well as ministerial officers may
be in this position. Freeman on Judgments, sect. 148. The
acts of such officers are held to be valid because the public
good requires it. The principle wrongs no one. A different
rule would be a source of serious and lasting evils.

The marshal’s sale and deed to Jennings extinguished the
entire right of Smith to the premises. Thereafter he stood to
them in the relation of a stranger. All the title which he
possessed when the mortgage was executed passed from him to
Jennings, and from Jennings to the appellant. L

The territorial law of Utah of Feb. 17, 1869 (Compiled
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Laws of Utah, 879), authorized to be passed by the act of
Congress before mentioned, gave to the party  entitled to the
occupancy or possession,” as well as to the “ occupant or occu-
pants,” the right to apply for the judgment by the Probate
Court, upon which, when rendered, the mayor was to execute
his deed. If this were not so, the right would be clearly within
the equity of the act of Congress, and conferred by it.

The rejection of the appellant’s claim and the adjudication
in favor of Smith, who had not then a shadow of right to the
premises, by the Probate Court was, therefore, a gross error,
and the Supreme Court of the Territory repeated it by affirming
the judgment.

The judgment of the latter court will, therefore, be reversed,
and the cause remanded with directions to proceed in con-
formity to this opinion; and it is

8o ordered.

Nore. — Hussey v. Merritt, appeal from the Supreme Court of the Territory
of Utah, was argued at the same time and by the samé counsel as was the preced-
ing case. Mg. JusTiCE SwAYNE stated that the opinion in that case was decisive
of this. The cardinal question here, as there, was as to the validity of the pro-
ceedings touching the sale under the Bernhisel mortgage, and the result must
be the same.

MiLLs ». ScorT.

1. The statute of Georgia of March 16, 1869, requiring actions for the enforce-
ment of rights of individuals under acts of incorporation or by operation
of law, which accrued prior to June 1, 1865, to be brought before Jan. 1,
1870, does not apply to claims against the estate of a deceased person, so as
to exclude the time which a previous statute allowed to administrators to
ascertain the condition of the estate, and to creditors to file their claims.

2. A court of equity is the proper tribunal to ascertain the proportion of in-
debtedness chargeable to a stockholder of a bank on his personal liability.
But as by the law of the State, as declared by its highest tribunal, an
action of debt will lie where the amount of the bank’s outstanding indebted-
ness and the number of shares held by the stockholder are known and can
be stated, the extent of his liability in such cases being fixed, and the
amount with which he should be charged being a mere matter of compu-
tation, a similar action at law will be sustained in such cases in the Circuit
Court of the United States.
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3. Where an error in the amount recovered is apparent upon the record, and
it could not have been remedied by an amendment of the pleadings,
this court will of its own motion, in the interests of justice, direct that it
be corrected, and, if necessary, order a new trial or further proceedings for
that purpose.

~ ERrOR to the Circuit Court of the United States for the
Southern District of Georgia.
The facts are stated in the opinion of the court.

Mr. Walter S. Chisholm for the plaintiff in error.
Mr. A. T. Akerman for the defendant in error.

Mgr. JusticE FIELD delivered the opinion of the court.

This is an action at law against the administrator of the
estate of George Hall, deceased, upon bills of the Mer-
chants’ and Planters’ Bank of Savannah, Georgia, amounting
to over $100,000. The deceased was, on the 1st of January,
1860, and up to the time of his death, the owner of one thousand
shares of the capital stock of that bank, of the nominal value
of $100 a share. A clause in the charter of the bank provided
that ¢ the persons and property of the stockholders” should be
liable for the redemption of its bills and notes at any time
issued, in proportion to the number of shares held by them.
The plaintiff was the owner of the bills in suit, and as they
were not paid on presentation, he brought an action upon
them against the bank in the Circuit Court of the United
States for the Southern District of Georgia, and recovered
judgment, upon which execution was issued and returned un-
satisfied. IHe then brought this action to charge the estate
of the deceased, Hall, under the provision of the charter men-
tioned. '

To the declaration the defendant pleaded the general issue
and the Statute of Limitations of March 16, 1869, requiring
actions for the enforcement of rights of individuals under acts
of incorporation or by operation of law, which acerued prior to
June 1, 1865, to be brought before the 1st of January, 1870, or
be for ever barred. To the special plea the plaintiff inter-
posed a demurrer, and it was agreed in arguing it that the fol-
lowing facts should be considered as set forth in the plea ] namely,
that George Hall was domiciled in Connecticut, and died there
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in 1868, leaving a will; that there was no administration in
Georgia on his estate until Aug. 9, 1869, when letters of ad-
ministration ad colligendum were granted to the defendant,
Mills; and that permanent letters of administration, with the
will annexed, were granted to him on June 7, 1869.

The court sustained the demurrer and struck out the plea.
The case was then tried upon the general issue, and the plain-
tiff obtained a verdict for the sum of $100,000, of which sum
$31,354 was to be made out of the property of the deceased,
then in the hands of the administrator, and the remainder out
of property which might subsequently come into his hands.
Upon this verdict, judgment being entered, the defendant
brought the case to this court on a writ of error.

The principal questions presented for our consideration are :
1st, whether the statute of March 16, 1869, is a bar to the
action ; and, 2d, whether an action at law by a bill-holder to
charge a stockholder will lie under the c¢harter of the bank ;
and, if so, whether the declaration will sustain the finding of
the jury.

The statute of March 16, 1869, was intended to bring all
claims to an early determination. It was passed, as recited in
its preamble, on account of the confusion which had *grown
out of the disturbed condition of affairs during the late war,”
and because of doubts entertained relative to the law of limita~
tion of actions ¢ which should be put to rest.” It was a meas-
ure well calculated to bring disputed controversies to a speedy
settlement. The time prescribed within which actions were to
be brought was only nine months and fifteen days. In the case
of Terry v. Anderson (95 U. S. 628), it was held by this court
that the act was not open to any constitutional objection be-
cause of the shortness of this period. The question in such
cases, the court said, was whether the time allowed was, under
all the circumstances, reasonable ; and of this the legislature of
the State was primarily the judge, and its decision would not be
overruled unless a palpable error had been committed. Look-
1ng at the circumstances under which the legislature had acted,
amidst the disasters which had affected the fortunes, property,
and business of almost every one in the State, the court could
1ot say that the time mentioned was unreasonable. ¢ Society
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demanded,” observed the Chief Justice, *that extraordinary
efforts be made to get rid of old embarrassments, and permit a
reorganization upon the basis of the new order of things;” and
for that purpose, whilst the obligations of old contracts could
not be impaired, ¢ their prompt enforcement could be insisted
upon or an abandonment claimed.”

There is in the statute no exception in terms of any class of
cases; yet such a construction must be given to its provisions
as not to impair the operation of other laws, which it is not
reasonable to suppose the legislature intended to repeal. The
law of the State relating to the administration of the estates of
deceased persons contains various provisions, which in many
particulars would be defeated if the statute of March 16, 1869,
was held applicable to actions in behalf of the estates or against
them. Thus, administrators are allowed twelve months from
the date of their qualification to ascertain the condition of the
estates confided to their charge ; creditors are required to pre-
sent their claims within this period; and no suits to recover
a debt of the decedents can be brought until its expiration.
Sects. 2530, 2548, and 8348. The Supreme Court of the
State has accordingly held that the statute of 1869 does not
affect this exemption from suit for the period designated, but
that its spirit and equity require that suits against adminis-
trators upon the claims mentioned should be brought within
a similar period after twelve months from the grant of admin-
istration ; that is, within nine months and fifteen days after-
wards. Such is the purport of its decision in Moravian
Seminary v. Atwood (50 Ga. 382), and that decision has since
been followed in several cases. Edwards, Adm’r, v. Ross, 58
Ga. 147. In conformity with them we must hold that the
statute was not a bar to the present action. There was no
administrator of the estate of Hall appointed in Georgia, s
for temporary purposes, until April 9, 1869, and this act%on
was commenced Dec. 30, 1870, which was within the period
required after the expiration of the year of exemption. .

Whether the present action can be maintained, it being an
action at law by a bill-holder to charge the estate of a deceased
stockholder, depends upon the construction given to t-he.({lause
of the charter of the bank, prescribing the personal liability of
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the stockholders. The language of the clause, so far as it bears
upon this case, is that ¢ the persons and property of the stock-
holders shall at all times be liable, pledged, and bound for the
redemption of bills and notes at any time issued, in proportion
to the number of shares that each individual and corporation
may hold and possess.” This provision is held by the Supreme
Court of the State to create a personal liability on the part of
the stockholder for all the notes of the bank in the proportion
that the shares held by him bear to all the shares of its capital
stock, which any bill-holder can enforce, upon the insolvency
of the bank, by separate action to the extent of his claim.
Lane v. Morris, 8 Ga. 468; Dozier v. Thornton, 19 id. 325.
Such liability may undoubtedly be enforced by a suit in equity,
and in many cases such a proceeding would seem to be the only
appropriate one, as was held by this court in Pollard v. Bailey,
20 Wall. 520. See also Terry v. Tubman, 92 U. S. 156. The
proportion of the indebtedness with which the stockholder is to
be charged can be ascertained only upon taking an account of
the debts and stock of the bank, and a court of equity is the
proper tribunal to bring before it all necessary parties for that
purpose. But by the law of the State, as declared by its
highest tribunal, an action for debt will lie where the amount
of the bank’s outstanding indebtedness and the number of
shares held by the stockholder can be stated. In such cases,
the extent of the latter’s liability is fixed, and the amount
with which he should be charged is a matter of mere arith-
metical calculation. Actions for debt will always lie where the
amount sought to be recovered is certain, or can be ascertained
from fixed data by computation. Here the declaration states
the number of shares of the capital stock of the bank to be
twenty thousand, and that one thousand were held by the de-
ceased. His liability, therefore, was fixed at one-twentieth of
the entire indebtedness of the bank on the bills issued by it,
which is averred to be $300,000. The only recovery, there-
fore, which the declaration permitted was for $40,000, and not
!'or $100,000, which the jury found. This error in the record
15 not specifically pointed out in the brief of counsel for the
de‘fendant, who was not present at the argument; but it is
evident that it was at the erroneous apportionment of the
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indebtedness to the estate of the deceased that he aimed, when
insisting that the remedy of the plaintiff should have been by
a bill in equity, and not in this form of action.

Be this as it may, where an error in the amount recovered is
apparent upon the record, and it could not have been remedied
by an amendment of the pleadings, this court will, of its own
motion, in the interests of justice, direct that it be corrected,
and, if necessary, order a new trial or further proceedings for
that purpose.

This cause will, therefore, be remanded to the court below
with directions to grant a new trial, unless the plaintiff, within
a period to be designated by the court, consent to remit from

the judgment the excess over $40,000; and it is
So ordered.

QUINN ». UNITED STATES.

A contract between the United States and A., for his removal of the rock at the
entrance of a certain harbor, provided that he should complete the work at a
specified time, and that if he should delay or be unable to proceed with it in
accordance with the contract, the officer in charge might terminate the con-
tract, and employ others to complete the work, deducting expenses from any
money due or owing to A., who was also to be responsible for any damages
caused to others by his delay or non-compliance. Payment upon the com-
pletion and acceptance of the several sections was to be made, reserving ten
per cent therefrom until the completion and acceptance of the whole work.
The work was not completed at the specified time, chiefly in consequence of the
failure of a third party to deliver to A. the necessary explosive, and the officer
in charge terminated the contract ; but the evidence does not show that his
action was wrongful. The work was completed by other parties at much
lower terms. A. brought suit against the United States. Held, that the
United States having sustained no loss by the failure of A., he is entitled to
the reserved ten per cent, but not to the profits that he would have made
had he performed the contract, nor to the difference between the contract
price and that at which the work was completed by others.

APPEAL from the Court of Claims.

The facts are sufficiently stated in the opinion of the court.
Mr. T. D. Lincoln for the appellant.

The Attorney-General and The Solicitor-General, contra.
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Mr. JUSTICE MILLER delivered the opinion of the court.

On the tenth day of August, 1867, David Quinn, the appel-
lant’s intestate, entered into a written contract with J. B.
Wheeler, of the engineer corps for the United States, to re-
move the rock at the entrance of Eagle Harbor, Michigan, and
deposit it at such point as the engineer in charge should direct
and he agreed to commence the work on or before the first day
of September thereafter, and complete the removal of the rock
on or before Oct. 1, 1868, ¢ It was also agreed that if, in
any event, the contractor shall delay, or be unable to proceed
with the work in accordance with its terms, the engineer offi-
cer in charge shall have full right and authority to take away
the contract, and employ others to complete the work, deduct-
ing the expenses from any money that may be due and owing
him, and the contractor will be responsible for any damages
caused to others by his delay or non-compliance.”

He was to be paid for his work as sections of it were com-
pleted to the required depth, the government reserving ten per
cent from such payments until the whole was completed and
accepted.

Quinn having failed to complete the work by the 1st of
October, it was taken from him on the 9th of November,
1868, and, after advertising, let to other parties. For all the
work completed he was paid at the contract price, except
that the government retained ten per cent on the estimated
sum.

He brings this suit in the Court of Claims on the contract,
and his petition being dismissed he appeals to this court.

He claims that he was wrongfully prevented from complet-
ing his work, and is entitled to the profits he would have made,
to wit, $58,682; or, if not this, that the United States, by
letting the contract to other parties, had the work done for
$33,060 less than they agreed to pay him, and he claims that
sum. He claims, in any event, the ten per cent retained,
amounting to $1,740.

In support of the claims for profits on work not performed
by him, two propositions are advanced : —

1. That although the time had elapsed within which claim-
ant was bound by the contract to complete the work, and it
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was unfinished, the engineer had no lawful authority to termi-
nate the contract, because the fault in the delay was in the
government and its officers.

2. That conceding the authority to terminate the contract
was lawfully exercised, the consequence was that when the
work was done by the government, or by other contractors at
its instance, such work was done at his risk of loss or of profit,
and if, when finished, it cost the United States more than it
would if done under his contract, he was responsible for the
loss, and if done for less, the gain was his.

We cannot concur in this latter proposition.

It seems very doubtful if, in the event of the termination of
his contract under the clause authorizing the engineer to do
so, the contractor is liable to the United States for any thing
beyond the ten per cent retained. This ten per cent is re-
tained, in the language of the contract, until the whole shall
be completed. It is retained as security for that end. The
work is to be completed by others, and the expenses deducted
from any money that may be due htm. He is to be responsible
for damages caused to others by the delay. If, therefore, he 18
responsible to the United States beyond the sum due him at
the time the contract is taken from him, it is not by the ex-
press terms of the contract, but on the general doctrine of
damages on failure to fulfil any contract.

So, on the other hand, we think it equally clear that when
his contract is rightfully terminated, he is entitled to no further
rights in regard to its performance by others. The govern-
ment does not, by reason of being compelled by his failures to
resume control of the work, do so for his benefit, but for its
own. They do not thus become his agents to do the work for
him which he failed to do, and let him reap the profits of a
work which he refused or neglected to perform.

Nor are we able to see that the contract was wrongfully
taken from him.

It may very well be contended that the engineer in charge
is by the agreement of the parties made the judge of the exist-
ence of “such delay or inability to proceed with the work in
accordance with the contract” as justifies him in taking it
away, and that his action in that regard is conclusive. DBut the
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counsel for the United States have not assumed that ground
here, and it is not necessary to the decision of the case.

It may be safely asserted, however, that it will be presumed
that his action was well founded until it is impeached by satis-
factory evidence, and especially where, as in this case, the time
limited for the completion of the work had passed. Such evi-
dence is wanting in this case. It is true that there was some
delay in the autumn of 1867 on the part of the engineers in
locating the precise point where the rock was to be excavated
and in determining the low-water mark with reference to which
all the work was to be done, and this was not perfected until
February, 1868. But there is no evidence that Quinn de-
manded that this should be done sooner, or that he desired to
commence his work earlier.

There is satisfactory evidence that his delay was caused
mainly, if not solely, by his inability to procure the nitro-
glycerine which, under his plan of working, was the only
explosive that he could use. He had the entire work honey-
combed with cells drilled for the reception of this explosive in
due time, and if he could have procured it, would have com-
pleted the work in time, or at least his contract would not
have been taken away. The excuse is that the party who had
contracted to deliver the nitro-glycerine failed in business and
failed to deliver. But the authority of the engineer to termi-
nate the contract did not depend on the value of excuses or
the difficulty of performance. He had ¢full right and author-
ity” to do this for inability to proceed with the work accord-
Ing to the contract, as well as for delay.

There was both delay and inability in this case, and we do
not see that they were due to any failure on the part of the
government,.

In this connection it is said that Quinn should receive pay
for the holes drilled for reception of the explosive in that part
of the work not completed when it was taken from him. But
the finding of the Court of Claims is that this was not used by
the government or by the subsequent contractor, because the
¥atter used gunpowder, which could not be profitably exploded
In the holes drilled for the nitro-glycerine.

We think that the Court of Claims was right in reject-
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ing the two first items of the claim as we have mentioned
them.

But it is otherwise with regard to the ten per cent of the
price of the work completed, retained by the government.

We have already seen that this was retained for the purpose
of securing the completion of the work, and that if not com-
pleted by the contractor it was to be used in paying the ex-
penses of such completion. In our view, it is a fair construction
of this part of the agreement that the money retained under it
is for security that the contractor will not abandon his work,
but will proceed in it with due vigor, and for indemnity to the
United States in case he fails to do this. Unless, therefore, the
government has sustained some loss, some pecuniary or legal
damage by his failure, the money which he has fairly earned
should be paid to him when the work which he agreed to do
has been completed, though by others. In the case before us
the United States made a clear gain of $33,000 by taking away
his contract and making a new and more advantageous one with
another person. Under such circumstances, the United States
no longer has a right to the money withheld for indemnity and
security, because the risk is over, the event has occurred, and
instead of loss or damage there has been a gain by the transac-
tion.

The judgment of the Court of Claims dismissing the petition
will therefore be reversed, and the case remanded to that court
with directions to render a judgment for claimant for the sum

of $1,740; and it is
So ordered.
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UNITED STATES v. AMES.

1. A bond accepted by the court upon ordering the delivery to the claimant of
property seized in admiralty, is in the subsequent proceedings a substitute
for the property; and the question whether a case is made for the recall
of the property must be determined before a final decree on the bond is
rendered in the District Court, or in the Circuit Court on appeal. Action
on that question cannot be reviewed here.

2. A decree rendered on such a bond given with sureties by the claimant at the
request and for the benefit of his firm, to which the property so delivered
to him belonged, bars a suit against the other partners.

8. The fact that the adverse party had no knowledge touching the ownership
of the property, and that, by reason of the insolvency of the defendants,
payment of the decree cannot be enforced, affords, in the absence of fraud,
misrepresentation, or mistake, no ground for relief in equity.

4. Conclusions of law are not admitted by a demurrer.

APPEAL from the Circuit Court of the United States for
the District of Massachusetts.
The facts are stated in the opinion of the court.

Mr. E. S. Mansfield and Mr. G. 4. Somerby for the appel-
lant.

Mr. George O. Shattuck and Mr. Oliver W. Holmes, Jr.,
contra.

Mr. Justice CLIFFORD .delivered the opinion of the court.

Judicial cognizance of prize cases is derived from that arti-
cle of the Constitution which ordains that the judicial power
shall extend to all cases of admiralty and maritime jurisdiction ;
and the district courts for many years exercised jurisdiction in
such cases without any other authority from Congress than
what was conferred by the ninth section of the Judiciary Act,
which gave those courts exclusive original cognizance of all
civil causes of admiralty and maritime jurisdiction, including
the seizures therein mentioned, the rule adopted being that
Prize jurisdiction was involved in the general delegation of
admiralty and maritime cognizance, as conferred by the lan-
guage of that section. Glass v. The Betsey, 3 Dall. 6; The
Admiral, 3 Wall. 603 ; Jenn.z'ngs v. Carson, 1 Pet. Adm. T;
1 Kent, Com. (12th ed.) 855; 2 Stat. 781, sect. 6.

Admiralty courts proceed according to the principles, rules,
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and usages which belong to the admiralty as contradistinguished
from the courts of common law. Manro v. Almeida, 10 Wheat.
473; 1 Stat. 276.

Seizure of the property and the usual notice precede the ap-
pearance of the claimant; but when those steps are taken, the
owner or his agent, if he desires to defend the suit, must enter
his appearance in the case, and the court may, in its discretion,
require the party proposing to appear and defend the suit to
give security for costs as a preliminary condition to the grant-
ing of such leave.

Due appearance having been entered, the claimant, if he
wishes to avoid the inconvenience and expense of having the
property detained until the termination of the suit, may apply
to the court at any time to have the property released on giving
bond, which application it is competent for the court to grant
or refuse,

Bail in such a case is a pledge or substitute for the property
as regards all claims that may be made against it by the pro-
moter of the suit. It is to be considered as a security, not for
the amount of the claim, but simply for the value of the prop-
erty arrested, to the extent of the claim and costs of suit, if
any, beyond the preliminary stipulation. Williams & Bruce,
Prac. 210.

Whenever a stipulation is taken in the admiralty for the
property subjected to legal process and condemnation, the stip-
ulation is deemed a mere substitute for the thing itself, and the
stipulators are held lable to the exercise of all those authorities
on the part of the court which the tribunal could properly exer-
cise if the thing itself were still in the custody of the court.
The Palmyra, 12 Wheat. 1; The Wanata, 95 U. 8. 611; The
Steamer Webb, 14 Wall. 406.

Fees and expenses of keeping the property having been
paid, it is the duty of the marshal to surrender the prop-
erty as directed in the order of release; and it is settled 1?Lw
that if any one, in defiance of the order, unlawfully detains
the same he is liable to be proceeded against by attach-
ment. The Towan, 8 Jurist, 228; The Tritonia, 5 Notes of
Cases, 111.

Concisely stated, the material facts as derived from the
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allegations of the bill of complaint are as follows: 1. That a
certain steamboat was with her cargo, consisting of eleven hun-
dred and twenty bales of cotton, seized as enemy property.
2. That proceedings, on the 23d of March, 1865, were com-
menced against the property in the District Court for the East-
ern District of Louisiana, to procure a decree of forfeiture of
the property, the charge being that the cargo was obtained
within territory occupied by armed public enemies. 8. That
the person named in the bill of complaint appeared in the
suit as claimant of the cargo, and obtained an order of the
court that the cargo of cotton might be released to the claim-
ant, he, the claimant, giving bond to the complainants in the
sum of $350,000, with good and solvent security. 4. That
the claimant on the following day, in pursuance of the order,
filed the required bond to the amount specified in open court,
duly executed by the claimant as principal and with sure-
ties accepted by the court as satisfactory. 5. That the mar-
shal on the same day, in compliance with the order of the
court, released and delivered the cargo to the claimant.
6. That on the 10th of May following the District Court
entered a decree in the suit dismissing the libel and ordered
that the cargo seized be restored to the claimant, from
which decree the complainants appealed to the Circuit Court.
7. That the Circuit Court on the 8th of June then next re-
versed the decree of the District Court and entered a decree
condemning the steamboat and her cargo as forfeited to the
United States, and condemning the claimant to pay to the com-
Plainants $204,982.28, with interest, and a decree in the usual
form against the sureties. 8. That the decree last named is in
full force, and that neither the claimant nor sureties have ever
paid the same or any part thereof to the complainants.
9. Nulla bona having been returned upon the execution, the
Present bill of complaint was filed in the name of the United
States; and the prayer is that the executors of Oakes Ames
may be decreed to admit assets in their hands sufficient to pay
and satisfy the aforesaid decree and interest, and that it be de-
creed that they shall pay the amount of the decree and interest
to the complainants.

Certain other matters are also set forth in the bill of com-
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plaint which it is alleged entitle the complainants to the relief
prayed, of which the following are the most material : 1. That
at the time of the seizure of the steamboat and her cargo, and at
the time the bond for the release of the cargo was given, and
at the time the decree was entered against the claimant and
his sureties in the bond, the testator of the executors named
as respondents and the other respondent named were partners
of the claimant under the firm and style alleged in the bill of
complaint, and that the partners in the course of the partner-
ship business purchased the cargo of the steamboat for the
benefit of the partnership, and that the other two partners well
knew of the commencement of the suit by the complainants to
procure a decree of forfeiture of the property, and that they
directed the claimant to give the release bond in the name and
style of the partnership as obligors, and that the copartners ob-
tained possession of the cargo and sold the same, and received
the proceeds to their own use as copartners. 2. That large
saums of money, to wit, $21,968.72, paid for storage, internal
revenue, and the charges of the treasury agent, were paid with
the funds of the partnership with full knowledge of all the
said copartners, as well as counsel fees and the expenses of
defending the suit to condemn the property. 8. That the com-
plainants at the time the release bond was executed had no
knowledge that these parties were partners, and that neither
the partnership nor the partner last named in the bill of com-
plaint have sufficient goods or estate to pay the amount of the
decree against the claimant and his sureties.

Service was made, and the respondent executors appeared and
demurred to the bill of complaint, and on the same day the
other respondent appeared, and he also filed a demurrer to
the bill. Continuance followed, and at the next session of the
court in the same term the Circuit Court entered a decree sus-
taining the demurrers and dismissing the bill of complaint.
Prompt appeal was taken by the complainants in open court, and
they now assign for error that the Circuit Court erred in sus-
taining the demurrers and in dismissing the bill of complaint.

Equitable relief is claimed by the complainants chiefly upon
three grounds, each of which is attempted to be supported upon
the theory that they have suffered a loss and that they have
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not an adequate and complete remedy at law. Irrespective of
the course pursued by counsel in the argument of the cause, the
respective grounds of claim will be examined by the court in
the following order, as the one best calculated to exhibit the
controversy in its true light.

Throughout it may be considered that the complainants
admit that they have no remedy at law, but they contend that
they are entitled to equitable relief for at least three reasons:
1. Because the property seized as forfeited to the United
States has been legally condemned, and that the principal and
sureties in the stipulation for value given for the release of the
same at the commencement of the proceedings in the admiralty
court have become insolvent and unable to pay the amount of
the decree recovered by the complainants in the admiralty
court. 2. Because the other two partners named in the bill of
complaint were each equally interested with the claimant in
the property seized and condemned, of which the complainants
had no knowledge; and that inasmuch as the property when
released went into the possession of the partnership and was sold
for the benefit of all the partners, the claim of the complain-
ants is that they are entitled to equitable relief. 8. Because
the estate of the deceased partmer is liable for the whole de-
cree; and inasmuch as his estate is insufficient to pay all his
debts, the United States are entitled to maintain the bill of
complaint to secure their preference.

Due seizure of the property was made and due proceedings
were instituted in the Admiralty Court for its condemnation ;
and the allegations of the bill of complaint show that the per-
son named was duly admitted to appear as claimant, and that
the Admiralty Court on his motion passed the order that the
property should be released upon his giving a bond to the com-
Plainants in the sum of $350,000, with good and solvent secu-
rity, which is the usual order given in such cases.

Proceedings of the kind are usually adopted in all seizures
under the revenue and navigation laws, as is well known to
every practitioner in such cases. 1 Stat. 696, sect. 89 ; Rev.
Stat. 988. Bond or stipulation with sureties for the discharge
of the property seized is allowed in all revenue cases, except
for forfeiture, and the better opinion is that even in seizures
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for forfeiture the bond may be executed in the same manner
by the claimant. Id., sects. 940, 941.

Pursuant to the known and well-recognized practice, the
court allowed the claimant to give the bond with sureties ap-
proved by the court, and thereupon directed the marshal to
surrender the property to the principal in the bond. Beyond
all doubt, therefore, the claimant acquired the possession of
the property lawfully and in pursuance of the order of the
Admiralty Court.

Hearing was subsequently had; and the Admiralty Court
entered a decree in the case dismissing the libel, and ordered
that the property, consisting of the cargo of the steamboat, be
restored to the claimant. Due appeal to the Circuit Court
was entered by the libellants; and the record shows that the
Circuit Court reversed the decree of the District Court, and
adjudged and decreed that the steamboat and her cargo be
condemned as forfeited to the United States. No appeal was
ever taken from that decree, and the allegations of the bill of
complaint also show that the Circuit Court entered a decree
against the claimant and his sureties in the release bond or
stipulation for value in the sum of $204,982.28 with interest
and costs of suit.

Attempt is not made to call in question the jurisdiction of
the Admiralty Court, nor of the Circuit Court in the exercise
of its appellate power in the case. Nothing can be better
settled, said Judge Story, than the proposition that the admi-
ralty may take a fidejussory caution or stipulation in cases in
rem, and that they may in a summary manner render judgment
and award execution to the prevailing party. Jurisdiction to
that effect is vested in the Distriet Court, and for the purposes
of appeal is also possessed by the circuit courts, both courts in
such cases being fully authorized to adopt the process and
modes of process belonging to the admiralty, and the district
courts have an undoubted right to deliver the property on bail
and to enforce conformity to the terms of the bailment. Au-
thority to take such security is undoubted, and whether it be
by a sealed instrument or by a stipulation in the nature of a re-
cognizance, cannot affect the jurisdiction of the court. Having
jurisdiction of the principal cause, the court must possess the
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power over all its incidents, and may by monition, attachment,
or execution enforce its decree against all who become parties
to the proceedings. Brig Alligator, 1 Gall. 145; Nelson v.
United States, Pet. C. C. 235.

Bonds given in such cases, says Dunlap, are to all intents
and purposes stipulations in the admiralty, and must be gov-
erned by the same rules. Original cognizance in such cases is
exclusive in the district courts; but the circuit courts, in the
exercise of their appellate jurisdiction, possess the same power
to the extent necessary in re-examining the orders and decrees
of the subordinate court. Dunlap, Prac.174; The Peggy, 4 C.
Rob. 889; The Ann Caroline, 2 Wall. 558.

Such security was taken for the cargo seized in the District
Court, and no review of that order was asked in the Circuit
Court. Where an appeal is taken from the decree of the
District Court, the res if not released, or the bond or stipulation
for value, follows the cause into the Circnit Court, where the
fruits of the property if not released, or the bond or stipulation
for value, may be obtained in the same manner as in the court
of original jurisdiction, the bond or stipulation being in fact
nothing more than a security taken to enforce the final decree.
MecLellan v. United States, 1 Gall. 227.

It matters not, says the same magistrate, whether the security
in such a cause be a bond, recognizance, or stipulation, as the
court has an inherent right to take it and to proceed to render
judgment or decree thereon according to the course of the ad-
miralty, unless where some statute has prescribed a different
rule. The Octavia, 1 Mas. 1505 The Wanata, supra.

Securities of the kind are taken for the property seized for
the value of the same when delivered to the claimant, and the
stipulation will not be reduced if the property when sold brings
less than the appraised value, nor can the court award any
damages against the sureties beyond the amount of the stipula-
tion, even if the amount of the stipulation is less than the
decree.  The Hope, 1 Rob. Adm. 155.

Authorities may be found which deny the power even of the
Admiralty Court to recall the property for any purpose after
the stipulation for value has been given and the property has
been delivered to the claimants. The Wild Ranger, Brown &
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Lush. 671 ; Kalamazoo, 9 Eng. L. & Eq. 557; s. ¢. 15 Jur.
885; The Temiscouta, 2 Spinks, 2115 The White Squall, 4 Blatch.
1035 The Thales, 10 id. 203, .

Other decided cases, perhaps for better reason, hold that in
case of misrepresentation or fraud, or in case the order of release
was improvidently given without any appraisement or any
proper knowledge of the real value of the property, it may be
recalled before judgment where the ends of justice require the
matter to be reconsidered. 7he Hero, Brown & Lush. 447;
The Union, 4 Blatch. 90; The Duchese, Swabey, 264; The
Flora, Law Rep. 1 Adm. 45; The Virgo, 13 Blatch. 255.

Suppose the power, in case of fraud, misrepresentation, or
manifest error in the court, exists in the court of original juris-
diction, or even in the Circuit Court, inasmuch as the stipulation
for value follows the appeal into that court, still it is clear that
no other court possesses any such jurisdiection nor any power
to re-examine the discretionary ruling of the admiralty courts
in that regard. Smart v. Wolff, 3 T. R. 340; Lord Camden
v. Home, 4 id. 382; The Wanata, supra; Houseman v. The
Schooner North Carolina, 15 Pet. 40. -

Even if the rule were otherwise, it would not avail the com-
plainants in this case, as they never made any application either
to the District Court or to the Circuit Court to recall the
property, nor is it now pretended that the amount of the stip-
ulation is not fully equal to the value of the cargo released, nor
that the sureties were not perfectly solvent at the time the
bond was executed. Nothing of the kind is alleged, and of
course nothing of the kind is admitted by the demurrer.

Suitors in cases of seizures on waters navigable from the sea
by vessels of ten or more tons burthen are saved the right of a
common-law remedy where the common law is competent to
give it. 1 Stat. 77.

Given as the bond was on the release of the cargo of cotton
in a suit 4n rem for its condemnation, it became the substitute
for the property; and the remedy of the libellants, in case they
prevailed in the suit én rem for condemnation, was transferred
from the property to the bond or stipulation accepted by the
court as the substitute for the property seized. Common-llaw
remedies in cases of seizure for forfeiture or to enforce a lien
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are not competent to effect the object for which the suit is
instituted, and consequently the jurisdiction conferred upon the
district courts, so far as respects that mode of proceeding, is
exclusive, Parties in such cases may proceed in rem in the
admiralty; and if they elect to pursue their remedy in that mode,
they cannot proceed in any other forum, as the jurisdiction of
the admiralty courts is exclusive in that mode of proceeding,
subject, of course, to appeal to the Circuit Court. Leon v.
Galceran, 11 Wall. 185; Steamboat Company v. Chase, 16 id.
622 ; The Belfast, T id. 624. :

Proceedings in rem are exclusively cognizable in the admi-
ralty, and the question whether a case is made for the recall of
property released under bond or stipulation in such a case
must, beyond all doubt, be determined by the courts empow-
ered to hear and determine the matter in controversy in the
pending suit. Nor is there any thing unusual in the fact
that other parties beside the claimant were interested in the
property seized at the time the property was released and the
bond for value taken in its place. In the Matter of William
Stover, 1 Curt. C, C. 201; The Adeline and Cargo, 9 Cranch,
244,

Whenever a seizure takes place, it is the right of the owner
to appear and file his claim, if he complies with the preliminary
order of the court as to costs; but the claim is often made by
the master of the vessel or the managing owner, and it may be
made by an agent or the consignee, and in the case of a foreign
ship it may be filed by the consul of the nation to which the
ship belongs. Experience has approved the practice, as the
security is rendered sufficient by the sureties ; nor is the danger
of loss from their insolvency much if any greater than what
arises where the property is retained, from liability to decay
or to destruction by fire or flood. Admiralty courts every-
Where favor the practice, and the same is sanetioned to a very
large extent by the acts of Congress. 9 Stat. 81; Rev. Stat.,
sect. 941,

Many of the preceding observations made to prove that the
first ground of claim set up by the complainants cannot be
sustained are equally applicable to the second, for the same
purpose ; but there is another answer to the second, which is
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even more conclusive than any thing before remarked to show
that the decree of the Circuit Court is correct.

Although the claimant is the sole principal in the bond, yet
the allegations in the bill of complaint are that the other two
partners were equally interested in the property, and that the
claimant procured the release of the property, for the benefit of
the copartnership ; and the complainants allege that the trans-
action should be viewed in all respects as if all the members
of the firm had been prineipals in the bond, inasmuch as the
property when released went into the possession of the firm
and was sold for the benefit of all the partners. Concede what
is not admitted, that evidence to prove that theory may be
admissible, it is nevertheless true that the theory must be ex-
amined in view of the established fact that the Circuit Court
entered a final decree on the bond against the principal and
sureties for the whole value of the cargo which was seized and
condemned, and the bill of complaint alleges that the decree of
the Circuit Court is in full force and unreversed.

None of the authorities afford any countenance whatever to
the theory that the property released can be recalled for any
purpose after the property has been condemned and the libel-
lants have proceeded to final judgment against the principal
and sureties in the bond or stipulation for the release of the
property seized. Difficulties of the kind, it would seem, must
be insuperable ; but if they could be overcome, there is still
another, which of itself is entirely sufficient to show that the
second ground of claim is no better than the first.

Judgment has already been rendered against the claimant;
and even admitting that the other two partners may be treated
as if they were joint principals in the bond given for the value
of the property released, it is quite clear that the judgment
against the claimant would be a bar to an action against the
other partners upon the bond. Even without satisfactior},
a judgment against one of two or more joint contractors 15
a bar to an action against the others, within the prinmple
of the maxim transit in rem judicatam, the cause of action
being changed into matter of record. King v. Hoare, 13 Mee.
& W. 494. v

Judgment in such a case is a bar to a subsequent action
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against the other joint contractors, because the contract being
joint and not several, thére can be but one recovery. Conse-
quently the plaintiff, if he prgeeeds against one only of the joint
contractors, loses his security against the others, the rule being
that by the recovery of the judgment, though against one only,
the contract is merged and a higher security substituted for the
debt.  Sessions v. Johnson, 95 U. S. 847; Mason v. Eldred,
6 Wall. 281.  From which it follows, if the theory of the com-
plainants is correct that the bond is to be regarded as the joint
bond of the three partners, that they are without remedy
against the other two, as they have proceeded to final judg-
ment against the claimant.

Neither of the other partners signed the bond but the com-
plainants allege that the firm directed the claimant to give the
bond for and in the name and style of their said partnership as
obligors; to which it may be answered that if the firm gave
such directions the claimant did not follow them, as the bond
set forth in the record as an exhibit to the bill of complaint #™=*
shows that it is the individual bond of the alleged senior part-
ner.  Nor do the complainants pretend that the other partners
ever signed the instrument, but they contend that the demurrer
admits every thing which they have alleged.

Matters of fact well pleaded are admitted by a demurrer, but
1t is equally well settled that mere conclusions of law are nof
admitted by such a proceeding. Dillon v. Barnard, 21 Wall.
430; Ford v. Peering, 1 Ves. Ch. T1; Leav. Robeson, 12 Gray
(Mass.), 280; Redmond v. Dickerson, 1 Stockt. (N. J.) 507;
Murray v. Clarendon, Law Rep. 9 Eq. 17 5 Nesbitt v. Berridge,
2 Law Times, N. s. 76; Story, Eq. Plead. (Tth ed.), sect.

52.

Facts well pleaded are admitted by a demurrer ; but it does
not admit matters of inference ot argument, nor does it admit
jche alleged construction of an instrument when the instrument
1tself is set forth in the record, in cases where the construction
assumed is repugnant to its language. Authorities to that
effect are numerous and decisive ; nor can it be admitted that a
f—]emurrer can be held to work an admission that parol evidence
1s admissible to enlarge or contradict a sealed instrument which
has become a matter of record in a judicial proceeding. Beck-
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ham v. Drake, 9 Mee. & W. T8; Humble v. Hunter, 12 Law
Rep. Q. B. 815; McArdle v. The Irish Iodine Company, 15
Irish C. L. 146 ; Sprigg v. Bank of Mount Pleasant, 14 Pet.
201.

Mere legal conclusions are never admitted by a demurrer;
nor would it benefit the complainants even if it could be held
otherwise, as it must be conceded that the theory of the bill of
complaint is that the liability of the three partners is a joint
lLiability, and it is equally well settled that a judgment against
one in such a case is a bar to a subsequent action against either
of the others, as appears from the authorities already cited, to
which many more may be added. Robertson v. Smith, 18
Johns. (N. Y.) 459; Ward v. Joknson, 13 Mass. 148 ; Cowley
v. Patch, 120 id. 187 ; Smith v. Black, 9 Serg. & R. (Pa.) 142;
Beltzhoover v. The Commonwealth, 1 Watts (Pa.), 126.

Where the contract is joint and several the rule is different,
to the extent that the promisee or obligee may elect to sue
the promisors or obligors jointly or severally ; but even in that
case the rule is subject to the limitation that if the plaintiff
obtains a joint judgment he cannot afterwards sue the parties
separately, for the reason that the contract or bond is merged
in the judgment, nor can he maintain a joint action after he
has recovered judgment against one of the parties, as the prior
judgment is a waiver of his right to pursue a joint remedy.
Sessions v. Johnson, supra.

Concede that, and still the complainants aver that they did not
know, when they obtained their decree against the claimant and
his sureties, that the property belonged to the partnership, or
that the bond for value was in fact given by the claimant pur-
suant to the direction of the other partners.

Averments in a bill of complaint that the parties to a judicial
proceeding understood that the legal effect would be different
from what it really is, amounts merely to an averment of a
mistake of law against which there can be no relief in a court
of equity. Hunt v. Rousmaniere's Administrators, 1 Pet. 1.

Courts of equity may compel parties to execute their agree-
ments, but they have no power to make agreements or to alter
those which have been understandingly made; and the same
rule applies to judgments duly and regularly rendered and in
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full force. 1 Story, Eq. (9th ed.), sect. 121; Bilbie v. Lumley,
2 East, 183.

Fraud is not imputed, nor is it charged that there was any
mistake or misrepresentation. Where there is neither accident
nor mistake, misrepresentation nor fraud, there is no jurisdic-
tion in equity to afford relief to a party who has lost his remedy
at Jaw through mere ignorance of a fact, the knowledge of
which might have been obtained by due diligence and inquiry,
or by a bill of discovery. Penny v. Martin, 4 Johns. (N. Y.)
Ch. 566 ; Anderson v. Levan, 1 Watts & S. (Pa.) 334.

Courts of equity will not grant relief merely upon the ground
of accident where the accident has arisen without fault of the
other party, if it appears that it might have been avoided by
inquiry or due diligence. 1 Story, Eq. (9th ed.), sect. 105.

Ignorance of the facts is often a material allegation, but it is
never sufficient to constitute a ground of relief, if it appears
that the requisite knowledge might have been obtained by
reasonable diligence. Id., sect. 146.

Relief in equity will not be granted merely because a security
In an admiralty suit becomes ineffectual, if it appears that it

became so without fraud, misrepresentation, or accident, which
might have been prevented by due diligence. Hunt v. Rous-
manier’s Administrators, 2 Mas. 866 ; Sedam v. Williams, 4 Mc-
Lean, 51.

Having come to the conclusion that the alleged claim of
the United States is not well founded, the question of priority
becomes wholly immaterial.

Decree offirmed.

MR. JusTicE BRADLEY dissented.
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Prarr ». UNtoN PAcIiFic RAILROAD COMPANY.

1. By the third section of the act of Congress approved July 1, 1862 (12 Stat.
489), incorporating the Union Pacific Railroad Company, lands were
granted to the company “for the purpose of aiding in the construction
of the railroad and telegraph line, and to secure the safe and speedy trans-
portation of the mails, troops, munitions of war, and public stores thereon,”
and it was enacted that all such lands “not sold or disposed of ” by the
company before the expiration of three years after the completion of the
entire road should be subject to settlement and pre-emption, like other
lands. Upon a consideration of this and other provisions of the act and
of the amendatory act of July 2, 1864 (13 id. 856), — Held, 1. That these
provisions should be so construed as to effect their primary object, which
was to furnish aid in and during the construction of the road, and that it
cannot be controlled or defeated by the secondary and subordinate purpose
of opening to settlement and pre-emption such of the lands as should not
be sold or disposed of within the designated period. 2. That the words
“ or disposed of ” are not redundant, nor are they synonymous with “sold,”
but they contemplate a use of the lands granted different from the sale of
them, and that a mortgage of them is such a use. 3. That the mortgage
of them executed by the company April 16, 1867, for the purpose of raising
money necessary to continue and complete the construction of the road,
disposed of them within the meaning of the act,and was authorized thereby.
4. That the mortgage was an hypothecation of the fee, and not merely of
an estate determinable at the expiration of three years from the completion
of the road, and the debt it was given to secure not having matured, the
lands are not subject to pre-emption. Sed quere, whether the remnants that
may be unsold when the mortgage debt shall be paid will not then be sub-
ject to pre-emption.

2. In construing a statute, aid may be derived from attention to the state of
things as it appeared to the legislature when the statute was enacted.

APPEAL from the Circuit Court of the United States for the
District of Nebraska.

This was a bill in equity filed Sept. 28, 1878, by William H.
Platt, to enjoin the Union Pacific Railroad Company fl_’Om
prosecuting an action of ejectment which it brought against
him the twenty-third day of that month, for the recovery of
a certain quarter-section of land situate in the county of Hall
and State of Nebraska, whereof he was in “possession, claiming
the equitable title thereto. The company answered. The case
was heard upon the pleadings, and the bill dismissed. Platt
appealed here.

Platt entered upon the land in the year 1874, and thereafter
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remained in possession. He made improvements thereon, and
performed all the conditions which entitled him, as a quali-
fied pre-emptor, to a preference right of purchase, if the land
were subject to pre-emption. He duly filed, Sept. 21, 1878,
his declaratory statement, made the requisite proofs before
the proper officers, paid the receiver of the local land-office
$200, being at the rate of $1.25 per acre, and took a receipt
therefor.

The land is part of an odd-numbered section, situate within
ten miles of the road of the company, and is included in the
grant made by the act to aid in the construction of a rail-
road and telegraph line from the Missouri River to the Pacific
Ocean, &c., approved July 1, 1862 (12 Stat. 489), and the
amendatory act of July 2, 1864 (13 Stat. 856). The company
accepted the grant, located the route of its road and filed a
map thereof within the requisite time, and, in order to raise
the means necessary to continue and complete the work on its
road which was then constructing, issued, April 16, 1867, its
coupon bonds to the amount of $10,400,000, payable twenty
days after the date thereof, with semi-annual interest. To
secure the payment of them it executed and duly acknowl-
edged a certain indenture of that same date, covering the
granted lands, which it caused to be recorded in said Hall
County before July 1, 1872. The United States issued a
patent, bearing date March 26, 1875, to the company for the
granted lands not theretofore conveyed to it.

The company refused to accept the money so paid by Platt
to the receiver of the land-office.

The bill and answer set up different dates when the road was
completed ; the first alleging it to be before July, 1869, and
the latter Nov. 14, 1874, when it was finally accepted by the
government.

The act of 1862 provides as follows : —

“Secr. 8. And be it further enacted, that there be and is hereby
grant?d to the said company, for the purpose of aiding in the con-
Struction of said railroad and telegraph line, and to secure the safe
and speedy transportation of the mails, troops, munitions of war,

and public stores thereon, every alternate section of public land,

lleSIgnated by odd numbers, to the amount of five alternate sections
VOL. IX. 4
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per mile on each side of said railroad, on the line thereof, and within
the limits of ten miles on each side of said road, not sold, reserved,
or otherwise disposed of by the United States, and to which a pre-
emption or homestead claim may not have attached, at the time the
line of said road is definitely fixed: Provided, that all mineral
lands shall be excepted from the operation of this act; but where
the same shall contain timber, the timber thereon is hereby granted
to said company. And all such lands so granted by this section
which shall not be sold or disposed of by said company within
three years after the entire road shall have been completed, shall
be subject to settlement and pre-emption like other lands, at a price
not exceeding $1.25 per acre to be paid to said company.

“Sect. 4. And be it farther enacted, that whenever said company
shall have completed forty consecutive miles of any portion of said
railroad and telegraph line ready for the service contemplated by
this act, and supplied with all necessary drains, culverts, viaduects,
crossings, sidings, bridges, turnouts, watering-places, depots, equip-
ments, furniture, and all other appurtenances of a first-class rail-
road, — the rails and all the other iron used in the construction and
equipment of said road to be American manufacture of the best
quality, — the President of the United States shall appoint three
commissioners to examine the same and report to him in relation
thereto ; and if it shall appear to him that forty consecutive miles
of said railroad and telegraph line have been completed and
equipped in all respects as required by this act, then, upon cer-
tificate of said commissioners to that effect, patents shall issue
conveying the right and title to said lands to said company, on
each side of the road, as far as the same is completed, to the amount
aforesaid ; and patents shall in like manner issue as each forty miles
of said railroad and telegraph line are completed upon certificate of
said commissioners.” . .

The amendatory act changes the number of sections per mile
granted by the third section of the original act from * five ” to
“ten,” and the limits of the grant from “ten” to ¢ twenty,”
miles on each side of the road; and declares the company t0
be entitled to patents, upon the construction and acceptance
of each “ twenty ” consecutive miles of road.

The act of 1862 provides that upon the completion of forty
consecutive miles (changed to twenty by the act of 1864)- of
said road, bonds of the United States of $1,000 each, bearing
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six per cent semi-annual interest, due at thirty years from date,
shall be issued by the Secretary of the Treasury to the company,
to the amount of sixteen bonds per mile (a larger amount per
mile being allowed between certain designated points); and
that “ to secure the repayment to the United States, as here-
inafter provided, of the amount of the said bonds so issued and
delivered to said company, together with all interest thereon
which shall have been paid by the United States, the issue of
said bonds and delivery to the company shall ipso facto con-
stitute a first mortgage on the whole line of the railroad and
telegraph, together with the rolling-stock, fixtures, and prop-
erty of every kind and description, and in consideration of
which said bonds may be issued ; and on the refusal or failure
of said company to redeem said bonds or any part of them
when required so to do by the Secretary of the Treasury, in
accordance with the provisions of this act, the said road, with
all the rights, functions, immunities, and appurtenances there-
unto belonging, and also all lands granted to the said company
by the United States which at the time of said default shall
remain in the ownership of the said company, may be taken
possession of by the Secretary of the.Treasury for the use and
benefit of the United States: Provided, this section shall not
apply to that part of any road now constructed.”

The tenth section of the act of 1864 provides that sect. 5
of the act of 1862 « be so modified and amended that the Union
Pacific Railroad Company, the Central Pacific Railroad Com-
pany, and any other company authorized to participate in
the construction of said road, may, on the completion of each
section of said road, as provided in this act and the act to
which this act is an amendment, issue their first-mortgage
bonds on their respective railroad and telegraph lines to an
amount not exceeding the amount of the bonds of the United
States, and of even tenor and date, time of maturity, rate and
character of interest, with the bonds authorized to be issued
to said railroad companies respectively. And the lien of the
United States bonds shall be subordinate to that of the bonds
f’f any or either of said companies hereby authorized to be
1ssued on their respective roads, property, and equipments,
except as to the provisions of the sixth section of the act to
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which this act is an amendment, relating to the transmission
of despatches and the transportation of mails, troops, munitions
of war, supplies, and public stores for the government of the
United States. And said section is further amended by strik-
ing out the word ¢ forty ’ and inserting in lieu thereof the words
‘on each and every section of not less than twenty.””

The indenture executed by the company to secure its bonds
conveys in fee to trustees, upon certain trusts, terms, and con-
ditions, the lands granted to it by the acts of Congress. One
condition is, « that if the said party of the first part shall well
and truly pay, or cause to be paid, to the holders of the said
bonds, and every of them, the principal sums of money therein
mentioned, according to the tenor thereof, with the interest
thereon, at the times and in the manner hereinbefore provided,
according to the true intent and meaning of these presents,
then and from thenceforth this indenture and the estate hereby
granted shall cease and determine, and all the right, title, and
interest in any and all property hereby conveyed to the parties
of the second part, not then disposed of under the powers hereby
conferred, shall revert to and vest in the said party of the first
part.”

It further provides that the lands shall be under the man-
agement and control of the company, to be by it sold or con-
tracted to be sold for such prices and on such terms of payment
as shall be mutually agreed upon by the company and the trus-
tees ; that the trustees shall, upon payment of the purchase-
money of the several tracts which may be sold, receive and
apply the same, and the proceeds of all sales made by them
of lands so conveyed to them, to the sole and exclusive purpose
of the payment of the said coupon bonds, until the same and
the whole thereof shall be fully paid and satisfied, and there-
after to reconvey to the company the residue of said lands
remaining unsold; that in default of the payment of either
the interest or principal of the said coupon bonds, according
to the tenor and effect thereof, for the period of six months
after demand at the place of payment, the trustees are au-
thorized to enter into and take possession of the lands and
foreclose the indenture; that in case of such default for the
period of one year, then the principal sum of said bonds is to
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become due and payable, and the said trustees are authorized
to take possession of the lands, foreclose said indenture by
selling, at public auction in the city of Omaha or New York,
the lands, or so much thereof as may be necessary to pay and
discharge said coupon bonds, or so many thereof as are then
outstanding and unpaid; and that in case of any sale upon
any such foreclosure, or at any public auction, the trustees are
empowered to make, execute, and deliver a conveyance of the
lands so sold, which shall convey to the purchaser all the rights
and privileges of the company in and to the property so sold,
to the same extent as the company shall have previously en-
joyed and held the same.

The indenture further declares ¢ that all the provisions of
said acts of Congress, so far as they are applicable, are hereby
made, and shall be deemed and taken to be, a part of this
instrument, and the said provisions in all that concerns the
sale and disposal of the said lands hereby conveyed to the
parties of the second part are to be observed and strictly and
faithfully carried out and fulfilled.”

The company has made no sale or disposition of the land in
controversy otherwise than by said indenture, and bonds to the
amount of $7,000,000 are still outstanding.

Mr. James Lowndes for the appellant.

The Attorney - General for the United States.

The controlling question is, Had the United States the right
to sell, in accordance with the provisions of the pre-emption
laws and at the minimum price, the tract of land involved in
this controversy? In disposing of it, it is not important to
determine at which of the dates alleged by the respective
parties the road was completed, as, at the time of the appel-
lant's entry, more than three years had elapsed from the
date claimed by the company as that when the road was
|accepted.

No sale or disposition of the land within the meaning of the
act has been made by the company. It may be that ¢ dispose
of” has not such an exact and universally accepted technical
’I_leafling as ‘“sell,” «exchange,” *mortgage.” It popularly
Slgrllﬁes “to sell.”” Webster’s definition is, “ to exercise finally
one's power of control over; to pass over into the control of
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some one else; to alienate; to bestow; to part with; to get
rid of.” Worcester’s is, “ put out of possession of.”

Every one of these definitions points to a transfer of title and
ownership as the essential signification of the word. Its usual
technical meaning is ‘“to sell.” A general devise with power
to dispose of carries the fee. 2 Redf. Wills, 834, note. A
devise with power of disposition gives power to convey the
fee. ZLyon v. Marsh, 116 Mass. 282; Eliston v. Schilling, 42
INERYES 79

It was not the effect nor the intent of the indenture to trans-
fer the title or the ownership of the lands. Its effect must
be determined by the law of the State where the lands are
situated (United States v. Crosby, T Cranch, 1156; Clark v.
Graham, 6 Wheat. 577; McGoon v. Scales, 9 Wall. 23); and
in deciding upon it this court conforms to the decisions of the
State court. Hinde v. Vattier, 5 Pet. 898.

The statutes of Nebraska enact that ¢ in the absence of stip-
ulations to the contrary the mortgagor of real estate retains
the legal title and right of possession thereof” (Gen. Stat.
1873, sect. 55, p. 881); and not only her courts, but those of
the respective States where the granted lands lie, hold that a
mortgage conveys no title or right of possession. It merely
creates a lien to be enforced by action. Kyger v. Ryley,
2 Neb. 20; Chick v. Willetts, 2 Kan. 8843 Waterson v. Devoe,
18 id. 228; Drake v. Root, 2 Col. 685; Hyman v. Kelly,
1 Nev. 179; Johnson v. Sherman, 15 Cal. 287 ; Goodnow V.
Ewer, 16 id. 461 ; Dutton v. Warschauer, 21 id. 609.

The indenture, so far from stipulating that the legal title
and right of possession shall not remain in the company, pro-
vides that the latter shall have the exclusive control of the
lands, and full power and authority to make contracts for the
sale of them at such prices as it and the trustees may agree
upon. It thus appears that nothing but a lien on the lands
was created, which is not a jus ad rem, but simply a charge
upon them, binding them with no greater force and effect than
an ordinary judgment, or an assessment against them for taxes.
The company concedes the non-transfer of them. It alleges,
in the action of ejectment, that it is the owner, seised in fee
of the tract in question and entitled to the possession thereof.
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In ascertaining the meaning of the act subjecting the lands to
pre-emption, on the failure of the company to sell or dispose of
them within a specific period, we may recur to the history of
the times, to the surrounding circumstances, the preceding leg-
islation touching the public domain, and to the apprehended
mischief which Congress sought to avert. Rhode Island v.
Massachusetts, 12 Pet. 657, 723 ; Maryland v. Railroad Com-
pany, 22 Wall. 105; United States v. Union Pacific Bailroad
(o, 91 U. S. 72.

These have been considered by this court in Railway Com-
pany v. Prescott, 16 Wall. 609, and the case shows that the
construction for which the company now contends would, if
practically carried out, defeat the settled policy of the gov-
ernment, and exclude from pre-emption an immense body of
lands, the settlement of which Congress designed to facilitate
and expedite.

If creating the lien on the lands is disposing of them, then
the company has complied with the requirement of Congress.
The extinguishment of the lien by the payment of the debt
would not render them subject to settlement under the pre-
emption laws.

Counsel may insist that our construction does not give effect

to*or.” The word does not necessarily imply that the terms
between which it is found are alternatives. W orcester remarks
that there is no word in the language of more equivocal import.
It is often used to connect equivalent expressions. Such is the
case here.
; The indenture, by providing that the provisions of the act
In all that concerns the sale and disposal of the land shall be
deemed and taken as a part of the instrument, stipulates, if
our construction be correct, that the lands shall, at a given
time, be subject to pre-emption at $1.25 per acre. This can
work no hardship as the avails of the sales would be paid to
th.e company, and the holders of the bonds purchased them
with knowledge of the conditions of the grant.

Platt has met the requirements of the pre-emption laws,
and has a complete equitable right to the land. Frisbie v.
Whitney, 9 Wall. 187 ; Hutchings v. Low, 15 id. T7; Shepley
et al. v. Cowan et al., 91 U. S. 3305 Moore v. Robbins, 96 id.
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530. He is, therefore, entitled to relief. The failure of the
company to sell within the appointed time vested the legal
title to the lands in the United States, or if this court holds
that such title still abides in the company, then the latter
holds it as the trustee of parties entitled to pre-emption under
the acts of Congress, and those acts can be executed only by
the officers of the government.

Mr. Sidney Bartlett and Mr. Samuel Shellabarger, contra.

Mgr. JUSTICE STRONG delivered the opinion of the court.

If it be conceded that the complainant has complied with all
the conditions prescribed by the acts of Congress for the acqui-
sition by a pre-emptioner of an equitable title to a portion of
the public lands, the question still remains, whether the land
which he claims was open to pre-emption when his settlement
was made. It is confessedly a part of the lands which the
United States granted to the Union Pacific Railroad Company
by the act of July 1, 1862. 12 Stat. 489.

The third section ! of the act contains words of present grant,
but the fourth section enacted that on the completion of each
successive forty miles of the railroad and telegraph line, patents
should be issued, « conveying the right and title to said lands
to said company, on each side of the road, as far as the same is
completed, to the amount aforesaid.” The seventh section
required the road and telegraph to be completed before the
first day of July, 1874. The amending act of July 2, 1864
(13 Stat. 356), enlarged the grant, but made no change in its
terms; and the Secretary of the Interior, as directed by the act,
withdrew the lands within fifteen miles of the designated route
of the road from pre-emption, private entry, and sale.

Such was the grant. The railroad and telegraph line were
entirely completed before July 1, 1874 (if not in 1869), and
patents for all the lands granted were directed to be issued to
the company in November of that year. By force of the grant,
however, and by the definite fixing of the route of the road,
and the filing the map thereof in the Interior Department, as
required by law, together with the completion of the road west-
ward and beyond the tract claimed by the complainant, the

1 Supra, p. 49.
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title to that tract had become vested in the company before
April 16, 1867. On that day the company, for the purpose of
raising money necessary to continue and complete the con-
struction of their road, issued their coupon bonds for the sum
in the aggregate of $10,400,000, bearing seven per cent interest,
and payable in twenty years from their date. On the same
day, for the purpose of securing the payment of the bonds, the
company executed a mortgage or deed of trust to trustees of
all and several the several sections of land granted to them by
the said acts of Congress, including the tract claimed by the
complainant. The instrament, we think, though in form a
deed of trust, was substantially a mortgage. It was delivered
to the trustees, and duly recorded. The bonds were sold in
different markets to dona fide purchasers, and they are now
outstanding, about $7,000,000 still remaining unsatisfied. All
this was before the entire road was completed, and before the
first step was taken by the complainant to obtain his pre-emp-
tion right.

In view of these facts, we are to determine whether the mort-
gage was a disposition of the lands granted to the company
within the meaning of the last clause of sect. 2 of the act of
1862. If it was, the tract of land claimed by the complain-
ant was not open to settlement and pre-emption when he entered
thereon, nor has it been at any time since. That clause de-
clared that “all the lands granted by the section, which shall
not be sold or disposed of by said company within three years
after the entire road shall have been completed, shall be subject
to settlement and pre-emption,” &c. Was the mortgage a sale
or disposition of the lands as understood by Congress? That
the company had power to mortgage the lands admits of no
reasonable doubt. It may be conceded that a railroad company
has not power either to sell or mortgage its franchise, or per-
haps the road which it has been chartered to build, without
express legislative authority, and this has in some cases been
deerlded. The reason is that such a sale or mortgage tends to
defeat the purposes the legislature had in view in the grant of
the charter. The adventurers who obtain the charter and who
aceops it undertake to construct and maintain the public work.
Their undertaking is the consideration of the grant, and with-
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out legislative consent they cannot throw off the obligation
they have assumed. DBut the reason is inapplicable to a sale or
mortgage of property which is not a part of the road and in no
way connected with its use. Parting with such property or
incumbering it in no degree interferes with the performance of
the duties of the company to the public. Railroad companies
are not usually empowered to hold lands other than those
needed for roadway and stations, or water privileges. DBut
when they are authorized to acquire and hold lands separate
from their roads, the authority must include the ordinary inci-
dents of ownership, — the right to sell or to mortgage. Is-
pecially is this so when, as in the present case, the lands have
been granted to the company by the legislature that granted
the charter, without any restriction of their use.

Assuming, therefore, as we must, and as has been tacitly
conceded in the argument, that the company had the power to
make the mortgage of 1867, we need not stop to inquire whether
it was a sale or a partial sale. In some of the States, as well
as in England, a mortgage is practically, as well as in form, a
sale. It passes the legal title to the mortgagee. The more
general modern doctrine in this country is, we admit, that it
creates merely a lien, without any transmission of title. But
if not a sale, was the mortgage made by the company defendant
in this case not a disposition of the lands granted to it by Con-
gress? This question is not to be answered by reference to
definitions given in the dictionaries. What did Congress mean
in the act of 1862? That something else than sale, either total
or partial, was intended we are required by all the rules of con-
struction to conclude. Congress is not to be presumed to have
used words for no purpose. If it was intended that only lands
which had been sold before three years had expired after the
entire completion of the railroad should be exempted from pre-
emption, the words “ or disposed of ” were entirely superfluous.
But the admitted rules of statutory construction declare that
a legislature is presumed to have used no superfluous WO-I‘dS-
Courts are to accord a meaning, if possible, to every word 1n &
statute. In Commonwealth v. Alger (7 Cush. (Mass.) 53-89),
it was said that in putting a construction upon any statute
every part must be regarded, and it must be so expounded, if
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practicable, as to give some effect to every part of it. So, in
People v. Burns (5 Mich. 114), it was held that some meaning,
if possible, must be given to every word in a statute, and that
where a given construction would make a word redundant, it
was reason for rejecting it. To the same effect is Dearborn and
Others v. Inhabitants of Brookline (97 Mass. 466) ; and in Gates
v. Salmon (85 Cal. 576) it was ruled that no words are to be
treated as surplusage or as repetition. The phrase ¢ or disposed
of 7 must, therefore, have some distinctive meaning, some mean-
ing beyond the word “sold.” What that is may be seen very
plainly when the whole act of 1862 is examined. We are
seeking for the intention of Congress, and to discover that we
may look at the paramount object which Congress had in view,
as well as the means by which it proposed to accomplish that
object. Congress addressed itself to the work of securing a
railroad from the Missouri River to the western boundary of
the Territory of Nevada, and thence to the Pacific Ocean. The
work was vast, beyond the reach of private capital or enter-
prise. It could be accomplished only by the bestowal upon a
corporation of very large governmental aid. The proposed
road ran over mountains and through what was known to be
an uninhabited desert, for more than a thousand miles. The
lands through which it must pass were supposed to be almost
worthless, and quite unsalable, until they should be made, by
the construction of a railroad, accessible to settlers and to East-
ern markets. The construction of a railroad through such a
region was most uninviting to private capitalists. To induce
them to embark in the enterprise was the overshadowing motive
t.hat dictated the act of 1862. This is apparent in almost every
line of the act. For this reason the grants of land were made,
the rights of way and of. taking materials were given, and the
subsidy bonds were loaned, to be repaid only at the expiration
of thirty years, with interest payable only at the expiration of
that period. Even this was not enough. No association and
110 persons were found willing, with all this proffered assistance,
to undertake the construction of the road. But so earnest was
pongress to induce the corporators to attempt the work, that
In 1864 additional aid was proffered, the grant of lands was
doubled, and new privileges were conferred. We do not now
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attempt to portray the earnestness — the all-absorbing earnest-
ness — with which Congress sought to secure the construction
of the road by private enterprise. It was well exhibited in
United States v. Union Pacific Railroad Co. (91 U. S. 72), to
which we refer. Suffice it to say, the purpose of Congress, above
all others, was to obtain the construction of the railroad by the
corporation it created to undertake the work. For that alone
the subsidy bonds were given. Only for that the grants of
land were made. All was intended to give the utmost possible
assistance to the stupendous and unparalleled enterprise. We
do not say that other incidental considerations were not kept
in mind, but what we do assert as plainly manifest in the leg-
islation is, that the paramount intention of Congress was to give
such assistance to the company as to induce them to build the
road. Every other consideration was subordinate to that.

All will concede that in construing the act of 1862 we are to
look at the state of things then existing, and in the light then
appearing seek for the purposes and objects of Congress in using
the language it did. And we are to give such construction to
that language, if possible, as will carry out the congressional
intentions. For what particular purpose, then, was the grant of
lands made? The statute itself answers, « for the purpose of
aiding in the construction of the railroad and telegraph line,”
and securing governmental transportation, &ec. The lands were
granted to be used in furtherance of such construction. But Con-
gress and the grantees must have known that, when granted,
the lands were of little worth. They were then unsalable at
any price. Their value was wholly prospective, dependent upon
the construction of the road. Purchasers could not have been
reasonably expected, certainly few, for immediate settlement.
The obvious mode, therefore, of using the lands for the construc-
tion of the road (not for paying debts incurred in the construc-
tion, but for immediate need as the construction was progressmg)
was to hypothecate them as security for a loan. Many persons
might be willing to advance money on the faith of the prospec-
tive value of the lands, if the railroad was built, who would not
be willing to buy when it was doubtful whether the coTIlpany
would ever be able to raise the money necessary to build the
road and thus render the lands salable. Congress must have
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been blind, indeed, if it did not foresee this, and intend to
authorize the use of the lands to raise money by mortgage for
the object it had so much at heart. This, we think, was what
was intended by the phrase ¢ or disposed of,” as distinguished
from “sold.” Some of the lands might be sold as the work
was progressing, and others could be used in aid of the construc-
tion only by pledging them to persons who might be willing to
advance money on the faith of their prospective value. But
whether sold or used as a security for money loaned to advance
the construction of the road, they were equally employed for
the purpose for which they were granted. The words * dis-
posed of” are undeniably apt words to indicate a transfer by
mortgage. If land be conveyed to A. to enable him to raise
money for a particular purpose, nobody would doubt that a
mortgage would be a disposition of the land for that purpose;
and the grant made by the third section of the act of 1862 was
obviously made, as we have suggested, with the intent of giv-
ing present assistance to the company in the construction of
the road. It was not intended to be available only after the
company had raised all the money necessary for the work.
Then the time of need for the purpose mentioned would have
gone by. The act declares it to have been * to aid in the con-
struction of the road,” not to reimburse expenditures made in
the construction. Hence it must have been intended that the
company might use or dispose of the land in some other way
than by a sale. But in what other way ? Not by gift; for that
would not have been in aid of the construction, and the grant
was intended for that. Nor by leases. They could have
brought little money. And no other mode of disposition ex-
cept by mortgage has been suggested which could furnish the
requisite aid for building the road. No other is conceivable.
The conclusion would seem, therefore, to be almost inevitable,
that Congress, when speaking of a disposition of the lands
other than a sale, contemplated making them available for
the purposes of the grant by mortgage.

And if so, it is hard to believe that only a limited interest in
the‘lands was allowed to be hypothecated. Twelve years were
designated as the period within which the road was required to
be completed, and lands not sold or disposed of within three
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years thereafter were to be open to pre-emption. Moreover,
under the provisions of the act, the title to the lands could be
perfected in the company only as the work of construction
advanced ; that is, as each section of forty miles was com-
pleted. The company might not become entitled to some
until July 1, 1874. If, therefore, a mortgage could only bind
the lands unsold until the expiration of three years after that
date, it would have been an hypothecation for a term of years,
and as to some of the lands, for a term of only three years.
Was that the aid proffered by Congress to stimulate and ren-
der possible the completion of an enterprise in which it felt so
deep an interest ? If so, it was a barren gift. Looking at the
character of the lands and their remoteness from settlements,
it must have been evident enough that money could not have
been raised on the credit of such a mortgage. The power of
disposition given for the express purpose of enabling the com-
pany to raise money for the construetion of the road, by such
an interpretation of the act is made of no value. The inter-
pretation, therefore, defeats the manifest intention of Congress,
and for that reason it cannot be accepted.

If it be suggested, as it has been on behalf of the complain-
ant, that the mortgage contains a provision that has some bear-
ing upon the extent of its lien, it may be well here to notice
that provision. The instrument purports to convey to the
trustees' a fee, and not a limited estate, and it requires in all
sales that may be made under it the conveyance of a fee. It
contains, however, the following clause: “It is hereby declared
by the parties to this indenture that all the provisions of the
said acts of Congress [referring to the acts of 1862 and 1864],
so far as they are applicable, are hereby made and shall l-)e
deemed and taken to be a part of this instrument, and the safd
provisions in all that concerns the sale and disposal of the said
lands hereby conveyed to the parties of the second part are
to be observed and strictly and faithfully carried out and ful-
filled.” 4

What are thus stipulated to be observed and strictly and faith-
fully to be carried out and fulfilled are the provisions of the acts
in all that concerns the sale and disposal of the lands. Th_ey
are matters to be carried out and strictly fulfilled, —duties




Oct. 1878.] Pratr ». Unton Paciric R.R. Co. 63

to be performed by the company, and duties which concern the
sale or disposal of the lands. Carrying out and performing a
provision implies action, and the provision must, therefore, be
one relating to action. But the acts of Congress contain no
provision respecting the sale or disposal of the lands that re-
quires action, that is, something to be carried out and fulfilled,
except the implied duty of devoting the proceeds of sales or
dispositions strictly and faithfully to aid in the construction of
the road.

The provision that at the expiration of three years from the
completion of the road the unsold or undisposed-of lands should
be open to pre-emption, wasin its nature not one to be “strictly
and faithfully carried out and fulfilled ” by the company. The
right to pre-emption of whatever might be left for pre-emption
was a matter with which the company had nothing to do, — in
relation to which they had no duties to perform, and only a
right to the price paid by the pre-emptor. The clause of the
mortgage referred to seems, therefore, to have been intended
only as a stipulation on the part of the company that whatever
money was raised on the mortgage should be strictly and faith-
fully applied in furtherance of the purpose for which the grant
of the lands was made ; namely, to aid in the construction of
the railroad. Thus understod, it was a valuable stipulation for
the mortgagees. It added to their security ; for the value of the
lands depended principally upon the application by the com-
pany of all its means to the completion of the work.

On the other hand, if an hypothecation of the lands in fee
was within the power to “dispose of ” them, as we have en-
deavored to show, and if the granting part of the mortgage
mafie, standing by itself, did hypothecate a fee, it is hard to
behe.ve the parties intended by the stipulations referred to to
restrict the exercise of the power to the grant of an estate for
years, a limitation alike injurious to the mortgagors and the
mortgagees. We think, therefore, nothing in the stipulation
1S Tepugnant to the granting part of the mortgage which pur-
ported an hypothecation of the entire fee.

The're is always a tendency to construe statutes in the light
which they appear when the construction is given. It is
€asy to be wise after we see the results of experience, We

in
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may now think it quite possible the lands eould all have been
sold before July 1, 1877. The unforeseen success of the enter-
prise and the unprecedented rush of emigration along the line
of the railroad have shed new light upon the value of the
grants made to the company. But in endeavoring to ascertain
what the Congress of 1862 intended, we must, as far as possi-
ble, place ourselves in the light that Congress enjoyed, look at
things as they appeared to it, and discover its purpose from the
language used in connection with the attending circumstances.
Guided by this rule of construction, as well as by others uni-
versally recognized, we have been led unhesitatingly to the
conclusion that the deed of trust or mortgage executed by this
company in 1867 was a disposition of the lands granted by the
third section of the act of 1862, within the meaning of that
act.

We do not say that any mortgage, however small, or mani-
festly made to evade a bona fide execution of the purposes for
which the grants were made, or made to defeat the policy of
the government which encourages the sale of public lands to
private settlers, and guards against the accumulation of large
bodies in single hands, would be a disposal as understood by
Congress. It may be conceded it would not be, for it would
be in conflict with the avowed object of the grant. The present
is no such case. By the pleadings it appears that the mortgage
of 1867 was made * for the purpose of raising money necessary
to continue and complete the construction of the railroad, in
accordance with the act of Congress.” Nor are we now called
upon to decide whether the lands covered by the mortgage
will not be open for pre-emption, if they shall remain u.nSOId
after the mortgage shall be extinguished. That question 1s not
now before us. "

The principal objection urged against the interpretatlon. e
have given to the words * sold or disposed of” is, that 1? 18
repugnant to the governmental policy of guardlr{g ag‘?fmslt
monopolies of public lands by large corporations or smgle. mt!l-
viduals. It must be admitted that Congress had that policy In
view when it declared that the lands not sold or disposed of
within three years after the entire road shquld be COYI}P]et"‘é
should be subject to settlement and pre-emption, at a price no
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exceeding $1.25 per acre. But this policy was manifestly sub-
ordinated to the higher object of having the road constructed,
and constructed with the aid of the land grant. No limitation
was set to the quantity of land which the company might sell
to single associations, or single persons. It was left at liberty
to sell, if it could, to any land association or private purchaser,
the entire body of the lands or any lesser quantity, regardless
of the general legislative policy. It was allowed to sell or dis-
pose of the grant at its pleasure, for the purpose of raising
money to aid in the road construction, provided thus raising
the money was done within the limited period. With that
power no pre-emptor was authorized to interfere. Whatever
contingent rights he had were postponed and subordinated
toit. If, as we think it manifest, the leading primary policy
of the act was to place the lands in the hands of the company,
to be used for the completion of the road, as this work pro-
gressed, any secondary policy the government may also have
had in view ought not to be allowed to embarrass or defeat
th'at which was primary. It is evident Congress thought there
H'ught be remnants of the grant, not used in aid of the construc-
tl(?n of the road, either because other resources of the company
mlg%lt prove sufficient, or because it might be found impossible
to dispose of them in time to furnish such aid, and those rem-
nfir}ts it undertook to open to settlement and pre-emption.
This appears to us to have been what was intended, and all
that was intended. The construction gives full effect alike to
the Paramount and the subordinate purposes of the act. Each
has its own field of operation. The construction contended
for by the appellant restricts the power of disposition, denies
the authority of the company to utilize, except partially, for the
PU‘FPOSES of the grant, the land granted, and might have im-
II“‘ll‘f%d'and Possibly defeated the leading purpose of the grant.
t subjects Fhe paramount to the subordinate, and postpones the
fllmlzryl()b]e(:t to the secondary. On the other hand, utilizing
o n(:t&}); by raising money upon them through a mor.tgage,
e er W.()I'ds, dlsposplg of them by mortgage, did not.
oid the policy of opening the remnants not used to pre-
Mption,

ThvuosL construing the last clause of the third section of the
.« IX, 5
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act, in connection with all the other provisions made by Con-
gress, endeavoring to give effect to every part, and regarding
the spirit as well as the letter, we are constrained to hold that
the mortgage of 1867 was a disposition of the lands mortgaged
within the meaning of the statute, and, consequently, that the
tract of land claimed by the complainant was not open to pre-
emption when he undertook to pre-empt it. He has, therefore,

no equitable title to it.
Decree affirmed.

MRr. JusTicE BRADLEY, with whom concurred MR. JUSTICE
CLirForD and MR. JUSTICE MILLER, dissenting.

I dissent from the judgment of the court in this case. In
the third section of the original charter, after granting to the
company five alternate sections of public land on each side of
its line of railroad, to aid in the construction thereof, it was
provided that all lands so granted, which should not be sold or
disposed of by the company within three years after the entire
road should have been completed, should be subject to settle-
ment and pre-emption, like other lands, at a price not exceed-
ing $1.25 per acre, to be paid to the company. The appellanlt,
after the three years had expired, settled upon the land in
question and claimed pre-emption of the same; and offered to
the company the price specified in the statute. The latter.re-
fused to receive the money or to recognize his right, alleging
that it bad disposed of the lands in 1867 by executing a mort-
gage for its entire 14nd grant to secure a loan of $7,00.0»009-
The question is, whether such mortgage is a sale or disposi-
tion of the lands within the meaning of the proviso of the
third section. I think it is not. In my judgment, Congress
had in view such a sale and disposition of the lands as would
secure a settlement thereof. The object was to encourage 2
speedy settlement of the country along the }ine of the .l'oad;
and hence it was provided, if the company did not so dlspose
of them, they should be open to settlers, z.xt: the usual.pl'lctzsé
reserving to the company, however, the right to receive
purchase-money for the same. If the company, by one sweep-
ing deed of trust, or mortgage, could cover the whole domalﬁ
as with a blanket, and thus prevent a settlement thereon untl
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the lands, by advance of prices, would be out of the reach of
actual settlers desirous of occupying and improving them, it
seems to me it would entirely defeat the objects of the act.

It is said, however, that if the company could not mortgage
the lands they could not make use of them in aid of the con-
struction of the road, the purpose for which they were ex
pressly granted. I do mnot think this result would by any
means follow. The fourth section provides for granting to the
company patents for a proportionate part of the lands, for
every forty miles of railroad which should be completed. As
fast, therefore, as the successive forty-mile sections should be
completed, it was contemplated by the act that the company
should have control of the lands to that extent. This would
constantly subject to their use large tracts, which, if disposed
of, according to the intent of Congress, would have effected a
rapid settlement of the adjacent country in all portions of the
route which were adapted to cultivation.

The criticism that the words “sold or disposed of” mean
something more than “sold,” and can only mean a mortgage
f)f the lands, I do not conceive to be just, but rather as sticking
m‘the bark. Reading the whole act together, I think the only
fair construction is that which is above suggested.

The objection that the right of pre-emption contended for
WO\}ld have prevented the company from giving a mortgage at
all is not tenable. The mortgagees take the mortgage subject
to the provisions of the act.. It contains a proviso to this ex-
press effect. The lands were mortgaged cum onere, and the
mortgagees, if so stipulated, would be entitled to the purchase-
fmoney receivable from settlers. This view of the subject
would effectuate justice between all the parties, preserve the
true construction of the act, and carry out the policy of
Congress. : =
Sh(l):zldﬂgw of these considerations, I think that the decree

. ¢ reversed, and that the appellant, the complainant

PelOW, s?xould be declared to be equitably entitled to the land
In question, ¥
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LANGE v». BENEDICT.

This court having in Ex parte Lange (18 Wall. 163) held that the judgment
against him, rendered Nov. 8, 1873, was not authorized by law, he brought
an action against the judge who pronounced it. The court below decided
that even though the judgment was unauthorized, the defendant having, in
pronouncing it, acted in his judicial capacity, and it not being so entirely in
excess of his jurisdiction as to make it the arbitrary and unlawful act of a
private person, was not liable in damages. Held, that such decision does not
present a Federal question.

Mortr1oN to dismiss a writ of error to the Court of Appeals
of the State of New York.

This action was brought by Edward Lange in the Supreme
Court of the State of New York, to recover damages for his
alleged unlawful imprisonment by Charles L. Benedict, Dis-
trict Judge of the United States for the Eastern District of
New York, who as such, by virtue of an act of Congress, held
the Circuit Court of the United States for the Southern District
of New York at the October Term thereof, 1873.

At that term, so held by said Benedict, Lange was tried upon
an indictment consisting of twelve counts; some of them charg-
ing him with having feloniously stolen certain mail-bags in use
by the Post-Office Department; others with having, for lucre
and gain, feloniously appropriated certain other such mail-bags;
and others with having knowingly and unlawfully, for lucre and
gain, conveyed away certain other such mail-bags, to the hin-
drance and detriment of the public service. The indictment was
found under sect. 290 of the act of June 8, 1872 (17 Stat. 820),
which provides that the prisoner, on convietion of the (?ﬂenc'e,
if the value of the property be less than $25, shall be impris-
oned not more than one year, or be fined not less than ten nor
more than $200. The jury found Lange guilty, and th.e value
of the property to be less than $25. The court during the
term sentenced him, November 3, to be imprisoned for ﬂ'le term
of one year and to pay a fine of $200. On the fo-llowmg dz.iy
there was paid into the registry of the court $200, in full satls}
faction of the fine imposed by the sentence ; and on the Ttho
that month the clerk of the court deposited it at the office of
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the Assistant Treasurer in New York City, to the eredit of the
Treasurer of the United States. On the same day a writ of
habeas corpus was granted in favor of Lange, returnable th?
ensuing day; and during the same term of the court he was
produced in obedience to the writ, whereupon, after hearing,
the court, on November 8, vacated and set aside the sentence
pronounced against him on the third day of that month, and,
proceeding to pass judgment anew, resentenced him to be im-
prisoned for the term of one year.

On the seventeenth day of December, an order for a rule
returnable before said Circuit Court, to show cause why a writ
of habeas corpus should not issue, was granted by Judge Wood-
ruff.  On the 24th of that month the rule was discharged.
Thereupon a writ of kabeas corpus was issued by J udge Blatch-
ford, returnable December 29 before J udge Benedict. The lat-
ter, upon the return-day, ordered that the prisoner be remanded
and the writ dismissed.

On the 13th of January, 1874, writs of habeas corpus and
?ertiomm’ were granted by this court, and it subsequently ad-
Judged that the sentence pronounced on the 8th of N ovember,
1873, under which Lange was then held a prisoner, had been
pronounced without authority. It was thereupon ordered and
directed that he be discharged.

The imprisonment complained of was that suffered by Lange
fl‘Oyrfl the time of the second sentence until his discharge.

To the complaint, which set up the foregoing matters, the
defendant demurred, upon the ground that it appeared on its
face that: 1. The court had no jurisdiction of the person of
the defendant. 2. The court had no jurisdiction of the subject
of the action. 8. The complaint did not state facts sufficient
to C‘Onstitute a cause of action.

The demurrer was overruled at the special term of the Su-
;’Teme Court, but the judgment was reversed at the general term.
a‘tdrl‘f: agfealfd to the Cou}'t of Appeals, where :che j.udg.ment
He th(;%‘reuem term was afhrmefd and the complaint dismissed.

pon sued out this writ of error.

. ‘
mot{ ;‘- B. F. Tracy for the defendant in error, in support of the
n.

L ‘ g
It would be a work of supererogation to cite authorities in
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support of the settled doctrine, that, in order to give this court
jurisdiction to re-examine the judgment of a State court, it
must appear affirmatively from the record that a Federal ques-
tion was necessarily involved in the determination of the matter
in controversy. a. It is quite manifest that the Court of Ap-
peals may have disposed of the whole case by holding that
the act complained of was a judicial act, and, for that reason,
entailed no liability upon the judge. &. That the court decided
no Federal question is shown by its opinion incorporated in the
record. This court, in some instances, looks to the opinion
below, for the purpose of ascertaining whether, in point of fact,
a Federal question was decided. MeManus v. O’ Sullivan, 91
U. S. 578. ¢. The Supreme Court, at general term, decided :
1. That the act complained of was lawful, because authorized
by the decision of this court in Basset v. United States, 9 Wall.
88. 2. That, whether lawful or not, it was a judicial act, for
which no liability was incurred. The Court of Appeals lim-
ited its action to determining the last question upon grounds
of public policy and general law, without reference to any prin-
ciple of Federal jurisprudence.

II. Even if there had been drawn in question the validity of
an authority exercised under the United States, or the defend-
ant had claimed an immunity under a commission derived from
such authority, the decision, to give this court jurisdiction,
must have been against such authority or such immunity. Rev.
Stat. 709.

Myr. William H. Arnouz, contra.

I. The judgment of this court in E» parte Lange (18 VVaI.l.
168) is #n rem, and conclusive upon every one to the extent 1t
was made. This action is based upon it precisely as a cred-
itor’s bill is based upon a preceding judgment.

If full faith and credit are not given to that judgment, —
which means that, if whenever it comes in question complete
effect is by construction withheld from it, — this court can
review, and has jurisdiction.

The imprisonment for which Lange seeks redress wa &
the second judgment, which this court declared to be ‘vm\-
It was without authority of law, and beyond the scope ol thi
defendant’s official power. It was, therefore, a trespass. <

S lu’)l]t!['
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subordinate court, by declaring it to be a judicial act, has prac-
tically disregarded the decision of this court, and refused to
acknowledge its binding effect.

II. Any case that draws in question the power of a United
States officer raises a Federal question.

In regard to the jurisdiction of this court, it cannot be ma-
terial whether the defendant had no judicial power whatever,
or none to render the judgment which has been held void.
In either case, it raises the question whether, so far as that act
is concerned, he was not a judge, but a trespasser.

This is properly a question for determination here, and cannot
have a valid ultimate decision from any other tribunal.

MR. CuiEF JUsTICE WAITE delivered the opinion of the
court,

In Ez parte Lange (18 Wall. 163) we decided that the
present plaintiff in error must be discharged from imprison-
ment, because the sentence under which he was held was not
authorized by law. In the present case, the Court of Appeals of
New York held that even though such was the law the defend-

ant in error is not liable in damages for the false imprisonment,
because in pronouncing the judgment under which the impris-
onment was had he acted as a judge, in his judicial capacity,
and not so entirely in excess of his jurisdiction as to make it
the arbitrary and unlawful act of a private person. This is not
a Federal question, and it was the only question decided.
i The writ must, therefore, be dismissed for want of jurisdic-
tion; and it ig 7

8o ordered.
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DoGGETT v. RAILROAD COMPANY.

1. Where, under the act of the State of Florida entitled “An Act to provide for and
encourage a liberal system of internal improvements in this State,” passed
Jan. 6, 1855, a railroad was sold by the trustees of the internal improvement
fund, who applied the proceeds of the sale to the purchase and cancella-
tion of a part of the outstanding bonds of the company, — Held, that the
purchaser of the road is thereafter required to pay, on account of the sink-
ing-fund for which that act provides, one-half of one per cent semi-annually
upon the remaining bonds, and not upon the entire amount originally issued
by the company.

2. Where the receiver of the internal improvement fund who was appointed by
the court filed a bill in equity to determine upon what amount of said bonds
the purchaser was bound to make such semi-annual payment, — Held, that
the holders of them were not proper parties complainant.

4

APPEAL from the Circuit Court of the United States for the
Northern District of Florida.

This is a bill in equity filed by Francis Vose, a citizen of
New York, William H. Wagner, a citizen of South Carolina,
and Aristides Doggett, who was appointed a receiver of the
internal improvement fund of Florida by the court below,
against the Florida Land Company, to compel the company, in
accordance with the provisions of an act of the State of Florida,
entitled “ An Act to provide for and encourage a liberal system
of internal improvements in this State,” passed Jan. 6, 1855, to
pay said Doggett, as such receiver, one-half of one per cent on
the entire amount of bonds issued by the company. ;

Certain lands and the proceeds thereof were set apart by sa.ld
act, and constituted said fund. It was irrevocably vested 1n
certain State officers and their successors in office, to hol.d the
same in trust for the uses and purposes in said act mentioned,
with power to sell and transfer the lands, receive .paymellt
therefor, to invest surplus moneys arising therefrom m stocks
of the United States or of the several States, or in the internal
improvement. bonds issued under the provisions of th.e a.Ct’
and also to so invest the surplus interest arising from sald'm-
vestments, and to pay out of said fund the interfast from time
to time as it might become due on the bonds. issued by the
different railroad companies under the authority o-f the a;}lv,
and with further power to receive and demand semi-annually,
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after each separate line of railroad should be completed, the
sum of one-half of one per cent on the entire amount of bonds
issued by such company, as a sinking-fund for the payment of
said bonds as they should become due.

. The Florida Railroad Company was chartered by the legisla-
ture of Florida. It accepted the provisions of the act and issued
its bonds.

The third section of the act is as follows: —

“Secr. 8. Be it further enacted, that all bonds issued by any
railroad company under the provisions of this act shall be recorded
in the comptroller’s office, and so certified by the comptroller, and
shall be countersigned by the State treasurer, and shall contain a
certificate on the part of the trustees of the internal improvement
fund that said bonds are issued agreeably to the provisions of this
act, and that the internal improvement fund, for which they are
trustees, is pledged to pay the interest as it may become due on
said bonds. All bonds issued by any railroad company under the
provisions of this act shall be a first lien or mortgage on the road-
bed, iron, equipment, workshops, depots, and franchise; and upon
a_f‘ailure on the part of any railroad company accepting the pro-
Visions of this act to provide the interest as herein provided on the
bonds issued by said company, and the sum of one per cent per
annum as a sinking-fund, as herein provided, it shall be the duty
of the trustees, after the expiration of thirty days from said default
or refusal, to take possession of said railroad and all its property of
every kind, and advertise the same for sale at public auction to the
highest bidder either for cash or additional approved security, as
Fhey may think most advantageous for the interest of the internal
"mprovement fund and the bondholders. The proceeds arising
from sqch sale shall be applied by said trustees to the purchase and
cancelhnglof the outstanding bonds issued by said defaulting com-
?afnk}f’ or Incorporated with the sinking-fund : Provided, that in
}:’bl)ﬂu'c;: dsuch sal('a it shall be conditioned that the purchasers shalll
armualll tto clontl‘nue' the payment;.of' one-half of one per cent semi-
i Y to the sinking-fund, until all the outstanding bonds are

Scharged, under the penalty of an annulment of the contract of
Purchase, and the forfeiture of the purchase-money paid in.”

m i
41 A . .
'© Temaining sections of the act bearing upon the questions

iny : o
uvolved are set out in the opinion of the court.

Lhe bill of complaint charges that on Nov. 3, 1870, said Vose
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filed his bill in that court against Reed and others, trustees of
said fund, alleging that he was the owner of first-mortgage bonds
of the company issued under the provisions of said act ; that the
company having failed to provide the interest and the sum of one-
half of one per cent per annum on the entire amount of its bonds,
and been so in default for about three years, the trustees took the
road into their possession, and sold it for $328,400 to one Dicker-
son and his associates, subject to all the provisions of the act,
and, among others, to those of its second and third sections ; that
the trustees, in accordance with sect. 8, determined to apply the
amount received from the sale to the purchase and cancellation
of outstanding bonds of the company, and not to incorporate the
same with the sinking-fund provided by the act for the full dis-
charge of the bonds and interest, and by said application all of
the outstanding bonds of the company were purchased and can-
celled, except two hundred and twenty-eight, of which said Vose
owned one hundred and ninety-five, and said Wagner twelve.

It then states that said bill of complaint filed by said Vose
charges the trustees with acts of nonfeasance and malfeasance,
among others, in failing to demand from the present owners of
the railroad the sum of one-half of one per cent on the en-
tire amount of bonds issued by said railroad company; tlfat
the change in the corporate name of the company in no wise
affected its title or removed its liabilities; and that the prop-
erty is held subject to the conditions and terms of sale, and'to
the payment of said sum of one-half of one per cent.

The bill then sets up the decree appointing said Doggett re-
ceiver of all the moneys and securities belonging to said trust
fund, in the hands of the trustees, and giving him power t;o sue
for and collect the same ; and alleges that at a final heam.lg a
decree was rendered directing that he be continued as i
and conferring power upon him to sue for and receive 3'1}
moneys now due or which might thereafter become due to said
internal improvement fund; that he has demanded from tilﬂ;
trustees all the money due to said fund from the purchasers ©
said road; that the trustees have wholly failed to pay it, ab
times claiming that the purchasers have paid all thfxt cﬂn]b‘:‘
justly claimed of them under the sale, and at other times [tfmf
the purchasers should only be called upon to pay one-halt 0
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one per cent semi-annually on the two hundred and twenty-
eight bonds actually outstanding. The bill alleges that sects.
2 and 3 of the act required the purchasers of the road to
continue the payment of the one-half of one per cent semi-
annually on the entire amount of the bonds issued by the com-
pany, and it prays, among other things, that the company may
be adjudged and decreed to be liable to pay accordingly.

The company demurred to the bill for want of equity and for
misjoinder of parties complainant. The demurrer was sustained
and the bill dismissed. Doggett then appealed to this court.

The case was argued by Mr. Theron G. Strong and M.
William A. Maury for the appellant, and by Mr. William M.
Merrick for the appellee.

MR. JusTicE SWAYNE delivered the opinion of the court.

This is a case in equity. The bill was filed by Doggett, as
a receiver appointed in another case in the same circuit court
whence this case came, and by Vose and Wagner, as co-com-
plainants with him. The defendant demurred upon the grounds,
among others, that the bill does not make a case that entitles
?he complainants to any relief, and that there is a fatal mis-
Joiinder of parties with respect to Vose and Wagner. The
Circuit Court sustained the demurrer and dismissed the bill.
D?ggett thereupon removed the case to this court by appeal.
\'\ ith respect to the merits, the case presents but a single ques-
tion 5 that is, whether the appellee is bound to pay Doggett,
as the receiver of the internal improvement fund of Florida,
the one-half of one per cent, semi-annually, upon the entire
amount of the bonds issued by the company, or only to make
such Payment upon the amount of such bonds as are still out-
starlu'lmg. The bonds were issued pursuant to an act of the
legislature of Florida, entitled « An Act to provide for and en-
:Uﬂi‘agf% a liberal system of internal improvements in this
State,” passed Jan. 6, 1855. The road was sold, and the pro-

ceeds applied, as far as they would go, to the extinguishment

Ef t};e bonds, '-I‘he whole number issued was one thousand five
undred and eighteen, of $1,000 each. Twelve hundred and

i‘t“mty have been retired. Two hundred and twenty-eight are
still unredeemed anq outstanding.
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The determination of the question before us depends upon
the construction and effect of the second, third, and twelfth sec-
tions of the act before mentioned.

The second section, after making the governor and other
designated officers of the State trustees of the internal improve-
ment fund, proceeds to define their powers and duties. They are
empowered “ to receive and demand semi-annually the sum of
one-half of one per cent (after each separate railroad is com-
pleted) on the entire amount of the bonds issued by said railroad
company, and invest the same in the stocks of the United
States or State securities, or in the bonds herein provided to be
issued by said company.”

The third section provides that the bonds shall contain *a
certificate on the part of the trustees of the internal improve-
ment fund that said bonds are issued agreeably to the provi-
sions of this act, and that the internal improvement fund, for
which they are trustees, is pledged to pay the interest as it
may become due on said bonds.” Provision is then made for
the seizure and sale of the road in default of payment as
required. The section thus concludes: * The proceeds arising

from such sale shall be applied by said trustees to the purchase
and cancelling of the outstanding bonds issued by said de-
faulting company, or incorporated with the sinking-fund : Pro-
vided, that in making such sale it shall be conditioned that the

purchasers shall be bound to continue the payment of one-half
of one per cent semi-annually to the sinking-fund until all the
outstanding bonds are discharged, under the penalty of an
annulment of the contract of purchase and the forfeiture of the
purchase-money paid in.”

Under these provisions the road was sold and the proceeds
applied, as before stated.

The twelfth section is as follows: —

: . " is act
«Every railroad company accepting the provisions of this ac

shall, after the completion of the road, pay to the trustees of the.
internal improvement fund at least one-half of one per cent on thr
amount of indebtedness on bond account, every six m‘o_mhs, as ;
sinking-fund, to be invested by them in the class of securities nm]l'm,r
in sect. 2, or to be applied to the purchase of the outstanlt‘;:;
bonds of the company; but it shall be distinctly understood thi
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the purchase of said bonds shall not relieve the company from pay-
ing the interest on the same, they being held by the trustees as an
investment on account of the sinking-fund.”

By the proviso in the third section it is declared that after a
sale the payment of the semi-annual half per cent shall con-
tinue “until all the outstanding bonds are discharged.” It is
clear that it was to continue no longer. Before the sale, if the
trustees should purchase the bonds as an investment for the sink-
ing-fund the company was to continue to pay the interest upon
them. This was right and reasonable. After the sale and the
discharge of a part of the bonds by the proceeds of the sale, as
occurred here, there is no provision for the payment of any
interest. It would be wrong as to the bonds discharged by
means derived from the company, and absurd as to all other
bonds, — the company being deprived of all means of payment
by the loss of their road. Hence, after the sale, the exaction
is only that the semi-annual half per cent shall be paid,and
that by the purchasers of the road; and it is expressly declared
by the twelfth section that it shall be “on the amount of in-
debtedness on bond account.” This is the requirement, and it
goes no further. Upon what ground, then, can the purchasers
be required to pay any thing more? There is no warrant for
such a demand in the letter, meaning, or reason of the statute.
The primary requirement is that the payment shall be made
upon all the bonds issued, and to cease when they are all dis-
charged. The extent of the burden assumed by the State was
g{aduated as to each road by the total amount of its bonds.
Why should not the burden of the company be diminished in
the same ratio with the burden of the State? The former is
to cease wholly when all the bonds are discharged. Why
should it not be lessened in the exact proportion that the
amount of the outstanding bonds is reduced? The contrary,
we think, cannot be supported. As well might a creditor,
Tllere Payments at different times have been made by the
*l‘-’-l;'““‘! d'emand interest upon the whole amount of the original
ebt until the last dollar is paid. This, in effect, is the case
;‘;aél‘fe E;’ .the bill: But there is a short and conclusive answer
S witﬁ?}; It is, that the twelfth section constituted a con-

e purchasers of the road. That contract was that
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they should pay *“on the amount of indebtedness on bond ac-
count.” This was made a condition of the sale; and they so
agreed, and they agreed to nothing else. This contract is bind-
ing upon both parties, and cannot be changed without their
mutual consent. The language of the act is too clear to admit
of doubt. In a statute ¢ where the intent is plain, nothing is
left to construction.” United States v. Fisher, 2 Cranch, 386.

There is no complaint that payment upon the bonds out-
standing has not been regularly made.

We have no doubt as to the merits of the bill. We think
the objection of misjoinder was also well taken. The case was
purely ancillary in its character. The receiver represented the
court which appointed him and the trustees of the internal
improvement fund. Vose and Wagner claimed to own a part
of the outstanding bonds. But that gave them no standing
place in the litigation. As well might every other holder of
any of the bonds, however small the amount, or how numerous
such holders might be, have been made co-complainants with
the receiver, as Vose and Wagner. The presence of the latter
as such parties was unwarranted, and if permitted, and the
suit had gone on, would have incumbered the record unneces-
sarily and have led to confusion.

The demurrer was properly sustained.
i 432 Decree affirmed.

TRANSPORTATION LINE ». COOPER.

A canal-boat laden with coal for transportation, having on board the n?aster.
with his family, is not a “ barge carrying passengers,” within the meaning flf
sect. 4492 of the Revised Statutes, which requires that such a barge, while In
tow of a steamer, shall be provided with “ fire-buckets, axes, life-preservers,

and yawls.”

ERROR to the Supreme Court of the State of New York.

This suit was brought under the provisions of the statute of
New York, in the Supreme Court of that State, by Hob?rt
Cooper, as administrator of his wife, to recover damagef ;){1‘
her death, caused by a collision in the port of New York,
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between a schooner, which was in tow of the tug «“J. N.
Parker,” and a canal-boat loaded with coal, whereof he was
master, having on board his wife and children, and which with
other boats was in tow of the steam-tug ¢ U. S. Grant.” The
Eastern Transportation Line owning one tug, and J. J. Austin
the other, were the defendants. Cooper, in the court below,
had a judgment against them. The Eastern Transportation
Line alone appealed to the general term. The judgment was
affirmed there, and subsequently on appeal by the Court of
Appeals. This writ of error was then sued out.

One of the errors assigned is that the court charged the jury
that «there is no law requiring that a canal-boat which is not
used for the purpose of transporting passengers should be pro-
vided with life-preservers or life-boats, or any paraphernalia of
that kind.”  The other errors are grounded upon exceptions to
the charge, which relate to questions not arising under any act
of Congress.

The defendant in error moved to dismiss the writ for want '
of jurisdiction, and united therewith, under the amended sixth
rule, a motion to affirm the judgment below.

Mr. William Stanley in support of the motion.
Mr. R. D. Benedict, contra.

MR. Curer Justice WATTE announced the judgment of
the court. 3

'Il’he only Federal question presented in this case is one upon
which we are not inclined to hear an argument. A canal-boat
laden with coal for transportation, having on board the wife
and children of the captain, is not *“a barge carrying passen-
gers,“' within the meaning of sect. 4492, Rev. Stat., which
requires such a barge, while in tow of a steamer, to be provided
W:lth “fire-buckets, axes, life-preservers, and yawls.” The mo-
tion to dismiss ig denied, but that to affirm is granted.

Judgment affirmed.
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BAarrow ». HUNTON.

1. A. having recovered a judgment against B. and C. in the District Court for
the parish of New Orleans, B., on the ground among others that the judg-
ment, having been obtained by default and without lawful service upon
him, was void, filed a petition in that court praying for a decree of nullity
and for an injunction. An injunction and citation were issued and served
upon A., who thereupon, alleging that he was a citizen of Missouri and
B. a citizen of Louisiana, prayed that the action of nullity be removed to
the Circuit Court of the United States. It having been so removed, and B.’s
petition amended by converting it into a bill so as to conform to the prac-
tice in equity, that court, on a final hearing upon the pleadings and proofs,
the latter including an exemplification of the record and proceedings in the
original suit, dissolved the injunction and dismissed the bill. Held, that
the causes relied on for the nullity of the judgment being, under the Code
of Louisiana, vices of form, the proceeding by petition was substantially
a continuation of the original suit, and that the Circuit Court could not take
cognizance thereof.

2. The character of cases sought to be removed to the courts of the United
States is always open to examination, to determine whether, ratione materie,
they are competent to take jurisdiction thereof. State rules on the subject
cannot deprive them of it.

APPEAL from the Circuit Court of the United States for the

District of Louisiana.

On the 19th of January, 1874, Logan Hunton recovered in
the Fourth District Court for the parish of Orleans, Louisiana,
against F. M. Goodrich and one Pilcher, a judgment for $2,500,
and interest at eight per cent per annum from May 1, 186.1.
On the 28th of that month, Goodrich filed a petition in said
court, praying for a decree of nullity of the said judgment,
and for an injunction in the mean time, setting forth as grounds
for such relief that the judgment complained of was void, lf)e-
cause it was founded on a default taken, and no lawful service
of the petition and citation in the suit had ever been made on
him, Goodrich ; and because the partnership of Pilcher & qud-
rich had been dissolved before 1866 ; and because he, Gf)odrl.ch,
had been discharged as a bankrupt in 1868. An injunction
and citation were thereupon issued and served. :

On Feb. 8, 1874, Hunton, the defendant in this proceeding
filed a petition for the removal of the action of nullity to t.h.e
Circuit Court of the United States, alleging that he was a 'cltl'
zen of Missouri, and that Goodrich, the plaintiﬂ, was a citizen
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of Louisiana ; and after a hearing on the subject, an order of
removal was made by the District Court. The plaintiff moved
the Circuit Court of the United States to remand the cause;
but this motion was denied, and the suit proceeded in the latter
court. After various proceedings had, the plaintiff, by leave
of the court, amended his petition to conform to the equity
practice of the United States court, converting it into a bill in
equity containing substantially the same averments, and pray-
ing the same relief as before. The defendant answered, and
the parties went to proofs. Amongst the proofs adduced was
an exemplification of the record and proceedings in the original
suit in which the judgment was rendered, which the plaintiff
in this suit sought to have declared null and void. On the
14th of February, 1876, the Circuit Court made a final decree,
as follows: “ This cause came on to be heard upon the bill,
answer, replication, and proofs, and was argued by counsel.
On consideration whereof, it is ordered, adjudged, and decreed
that the injunction herein issued by the State court was wrong-
fully obtained, and is therefore dissolved. And it is further
ordere,d and decreed that the plaintiff’s bill be dismissed at his
costs.’

A rehearing having been refused, the decree was confirmed
on the 28th of February, 1876.

From this decree the present appeal was taken ; and it is
SOll.ght to be reversed on two grounds, upon which errors are
assigned, namely : —

Ist, That the transfer was illegally made, and the Circuit
Court was without jurisdiction,

2d, That it appears that the Fourth District Court, which
l.'vn'n.lered the judgment against F. M. Goodrich, was without
]ul'}‘sdicti.on, and therefore the judgment is null and void.

Goodrich having died pendente lite, Barrow, his administra-
tor, was substituted in his stead.,

)_h' . G"forg'e L. Bright for the appellant.
an:|||lleu(‘-€:r?m: Court had no jurisdiction of a suit seeking to
e th:l }qufrgment of the State court, or to enjoin the execu-
Py -o; ‘1 » and the transfer of the suit was made without au-
e 3’ aw.  Bank v. Turnbull & Co., 16 Wall. 190; Guwin

Preedlove, 2 How. 29; Freeman v. Howe, 24 id. 460; Dunn

YOL. 1x.
6
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v. Clarke, 8 Pet. 1; Williams v. Bryne, Hempst. 472; Brooks v.
Montgomery, 28 La. Ann. 450 ; Diggs v. Walcott, 4 Cranch, 179;
LPeck v. Jermes, T How. 628 ; Watson v. Jones, 13 Wall. T19;
Dial et al. v. Reynolds et al., 96 U. S. 340; Ranlett v. The
Collier White Lead Co., 30 La. Ann. 56 ; Goodrich v. Hunton,
29 id. 872; 2 Story, Const., sects. 1757, 1759; 1 Kent, Com.,
sect. 19, p. 451; Act 1793, 1 Stat. 334 ; Rev. Stat., sect. 720.

Mr. Thomas J. Durant, contra.

The question of the legality of the removal of the case to
the Circuit Court cannot be first raised here. The appellant
did not object to the jurisdiction of that court, but filed his
bill, which was ultimately dismissed upon the merits. He
ought not to be allowed to take his chances there, and, on an
adverse decision, assign for error that the removal was un-
authorized.

He now seems to consider that the Cireuit Court was without
jurisdiction of the cause, although it appears by the record that
the complainant was a citizen of Louisiana, and the defendant,
of Missouri. There was, therefore, no want of jurisdiction, ra-
tione personarum.

But it is urged that the Circuit Court could not annul the
judgment of the State court, and enjoin its execution‘.

It is perhaps a sufficient answer to this proposition to. say,
that the Circuit Court neither annulled nor enjoined that judg-
ment. It is true that the appellant insisted before the lower
court that it ought fo do so; but the court refused so to grant
the relief prayed for in his bill. ae

All the authorities, therefore, which have been cited in s'HP‘
port of the first assignment of error, if they have any applica-
tion, must sustain the action below.

Mg. JUsTicE BRADLEY, after stating the facts, delivered the
opinion of the court. )

The question presented with regard to the jur
Circuit Court is, whether the proceeding to procure nt

isdiction of the
ity of
ent is or is Mot

the former judgment in such a case as the pres '

¢ it 1 ment
in its nature a separate suit, or whether it 1s a supplef g

: B ; it 3
proceeding so connected with the original suit as to

. . g i f the
incident to it, and substantially a continuation of it. I
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proceeding is merely tantamount to the common-law practice
of moving to set aside a judgment for irregularity, or to a writ
of error, or to a bill of review or an appeal, it would belong to
the latter category, and the United States court could not
properly entertain jurisdiction of the case. Otherwise, the
Circuit Courts of the United States would become invested
with power to control the proceedings in the State courts, or
would have appellate jurisdiction over them in all cases where
the parties are citizens of different States. Such a result would
be totally inadmissible.

On the other hand, if the proceedings are tantamount to a
bill in equity to set aside a decree for fraud in the obtaining
thereof, then they constitute an original and independent pro-
ceeding, and according to the doctrine laid down in Gaines v.
Fuentes (92 U. 8. 10), the case might be within the cognizance
of the Federal courts. The distinction between the two classes
of cases may be somewhat nice, but it may be affirmed to exist.
In the one class there would be a mere revision of errors and
irregularities, or of the legality and correctness of the judg-
ments and decrees of the State courts; and in the other class,
the investigation of a new case arising upon new facts, al-
though having relation to the validity of an actual judgment
or decree, or of the party’s right to claim any benefit by reason
thereof,

It would seem apparent that the proceeding in the present
¢ase was one that affected the mere regularity of the original
]udgxnent. In the common-law practice, it would have been a
Inotion to set aside the judgment for irregularity, or a writ of
EITOr coram vobis.

It will 'be more satisfactory, however, to take a brief view of
€ practice of Louisiana on this subject.
The process for procuring nullity of a judgment in that State

. Prescribed by the Code of Practice, in which we find the fol-
lowing provisions : —

th

L. EE qr o
reve.r\m;' 996. Definitive Judgments may be revised, set aside, or
Sed . S

¢2: 1, by a new trial ; 2, by appeal; 3, by action of nullity ;

T
o‘r ) eSCISS‘:)n' The last mode can only be exercised by minors,
's0ns w i : i
themy? 118 Who were absent when Jjudgment was rendered against
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“ ArT. 605. The causes for which the nullity of a definitive judg-
ment may be demanded are twofold : those that are relative to the
form of proceeding, and those that appertain to the merits of the
question to be tried.”

Art. 606 specifies the vices of form for which a judgment
can be annulled; as, when against a minor appearing without
a curator, or against a married woman appearing without the
authority of her husband ; where the défendant is condemned
by default without being cited ; where the judge was incompe-
tent to try the suit; and where defendant has not been legally
cited, and has not entered appearance, and judgment is by de-
fault. ;

Art. 60T specifies the grounds of nullity relating to the mer-
its; namely, where the judgment has been obtained through
fraud, bribery, forgery of documents, &c.

« Arr. 608. The nullity of judgment may be demanded from
the same court which has rendered the same, or from the court of
appeal before which the appeal from such judgment was taken,
pursuant to the provisions hereafter expressed.

« ART. 609. The nullity can be demanded on the appeal, only
while the appeal is still pending, and when the nullity is apparent
on the face of the records. '

« Arr. 610. The party praying for the nullity of a judgment
before the court which has rendered the same must bring his. action
by means of a petition; and the adverse party must be cited to
appear, as in ordinary suits.”

From these extracts it is to be inferred that the action of
nullity must be brought in the same court which rer'xdered .the
judgment, or in the court of appeal when an appeal is pendmg-
And so the Supreme Court of Louisiana has decided. Hennens

Digest, art. Judgment, XI. (¢), and cases there cited. In

David, Adm’r, v. Calouret (1 La. Ann. 171) the court says:
«The settlement made before the notary, under the order .Of
the judge, . . . sought to be annulled in this suit, was mi;u’ll;
the judgment of the court by a decree, . . . and beforeit‘h.ll
court alone ought the action to annul the act to ha?ve -"‘“1
brought.” The action of rescission, which is nearly 1deI}h§ae
with that of nullity, is expressly required by art. 616 ol th
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Code of Practice to be brought in the court that rendered the
judgment.

The fact that an action of nullity can only be brought in the
court which rendered the judgment, or in the court to which
such judgment is appealed, is entitled to some weight in deter-
mining the question now under consideration. It shows that
in the estimation of the legislature of Louisiana there is a man-
ifest propriety in submitting the question of the validity of a
judgment to the court which rendered it, or to the court which
has the right to revise the judgment by way of appeal. We
are not disposed,.however, to allow this consideration to operate
so far as to make it an invariable criterion of the want of
jurisdiction in the courts of the United States. 1If the State
legislatures could, by investing certain courts with exclusive
jurisdiction over certain subjects, deprive the Federal courts of
all jurisdiction, they might seriously interfere with the right
of the citizen to resort to those courts. The character of the
cases themselves is always open to examination for the purpose
of determining whether, ratione materie, the courts of the
United States are incompetent to take jurisdiction thereof.
State rules on the subject cannot deprive them of it.

The classification of the causes of nullity in the Louisiana

Code into causes relative to form and those relative to the
merits is nearly coincident with the classification above sug-
gested, of cases which are, and cases which are not, cognizable
In the courts of the United States. Causes of nullity relating
to form would fall in that elass of cases which could not be
llrought in these courts, or be removed thereto. The present
¢ase 1s one of that character. It is precisely described in the
fourth division of art. 606 of the Code.
(‘»i:l'gu'our judgment, therefore, the case was one of which the
vireult Court could not take cognizance ; and therefore the
Jll(-igment must be reversed, and the record remitted with di-
réctions to remand the cause to the State court from which it
Was removed.,

8o ordered.
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HACKETT v. OTTAWA.

1. Semble, that the borrowing of money by a city for the development of its
natural resources for manufacturing purposes is within the provision of the
Illinois Constitution of 1848, that corporate authorities may be empowered
“to assess and collect taxes for corporate purposes,” as interpreted by the
Supreme Court of the State.

2. If a city issues bonds under its corporate seal, and in accordance with its
charter, which empowers the council, with the sanction of a majority of
voters attending an election for the purpose, to borrow money generally
and to issue bonds therefor, and the bonds recite upon their face that they
are issued in accordance with certain ordinances of ®the city, the titles of
which, being quoted alone in the bonds, characterize the ordinances as pro-
viding for a loan for municipal purposes, the city is estopped, in a suit
upon the bonds by an innocent purchaser for value, to set up that the
ordinances appropriated the money to other purposes, and that the bonds
were, therefore, void.

ERROR to the Circuit Court of the United States for the

Northern Distriet of Illinois.
"This action is upon certain bonds issued by the city of Otta-

wa, I11.,in the year 1869, and of which the testator of plaintiffs
in error became the holder and owner, for value, before matur-
ity. They are in the usual form of municipal bonds, and,
besides pledging the faith of the city irrevocably for their pay-
ment, contain these recitals : —

« This is one of one hundred and twenty bonds of like amount
and even date herewith, numbered one to one hundred and twenty
respectively, issued by the city of Ottawa, by virtue of: the c]mrtff!‘
of said city ; wherein it is provided that the city council shall ]m\iv
power to borrow money on the credit of the city, and to issue bonds
therefor, and pledge the revenue of the city for the payment thereof,
provided that no sum or sums of money shall be box‘l'o\\f‘t.zd at a
greater interest than ten per cent per annum. Art: 5, se.ct. 3. "

« No money shall be borrowed by the city council until the Or l--
nance passed therefor shall be submitted to and.voted for by a IT‘I«J':lI-
ity of the voters of said city attending an election for t}.mt, purpo t'
Art. 10, sect. 20. And also in accordance with a certain or-l.u;mul,
passed by the city council of said city on the fifteenth day of « “in-lij
A.D. 1869, entitled ‘An ordinance to provide for a 1(.):111. for ‘n‘n}llnl;m
pal purposes,” which ordinance was ratified by a majority of @il ®
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qualified voters of said city at an election holden on the twentieth
day of July, A.p. 1869, and in conformity with an ordinance passed
by the city council of said city on the thirtieth day of July, 1869,
entitled ‘An ordinance to carry into effect the ordinance of June
15, 1869, entitled an ordinance to provide for a loan for municipal
purposes,’

“ Witness the signatures of the mayor and clerk of said city, and
the corporate seal thereof, this twentieth day of August, in the year
of our Lord one thousand eight hundred and sixty-nine,

“HeNry A. ScHULER, Mayor.
“R. N. WatrermaxN, Clerk.”

The defendant below filed two special pleas. The first, after
setting forth the ordinance of June 15, 1869, and also that of
July 30, 1869, and what is alleged to be the substantial privi-
leges granted to the Ottawa Manufacturing Company, by an
act of the General Assemby of Feb. 15, 1851, and an act amend-
atory thereof, passed Feb. 16, 1865, avers that the first act and
the amendatory act were the same franchises and powers re-
ferred to in the ordinance passed July 80, 1869, as having been
granted for that purpose by the legislature of the State of Illi-
nois, under which one Cushman was authorized and directed to
exp.end the proceeds of the bonds aforesaid ; that the manufac-
turing company was a private corporation, not connected with
or ?ontrolled by the city, and that the bonds were issued and
‘leh\.rered to Cushman as a donation to him, or to the company,
FO aid in the prosecution of a private enterprise, and were not
1ssued for any municipal purpose whatever; that their issue
Wars‘ without authority of law, and that they are void.

The second plea is in all respects like the first, except it avers
at Cushman has failed to comply with his contract, as pro-
(fed by the ordinance of July 30, 1869.

J F 0 'e.-u,-h of these pleas a general demurrer was filed by the
Piaintiffs, which was overruled by the court below; and they
;’O‘r‘ltf}!i f‘l'L;erterl to stand- by: the demurrer, judgment was rendered

A (C}ﬁ- The plamtl‘ffs then sued out this writ of error.
S T)l:' tnances of the city and the acts of the General Assem-
.+ 9t 2lnois referred to in the pleas are substantially set forth
In the opinion of the court,

The Illinois Constitution of 1848 declares that « the corporate

[sEAL]
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authorities of counties, townships, school districts, cities, towns,
and villages may be vested with power to assess and collect
taxes for corporate purposes.” Art. 9, sect. 5.

The charter of the city of Ottawa, granted in 1853, confers
upon its council the power to establish hospitals; provide the
city with water; open, widen, extend, and otherwise improve
and repair streets and other public highways; establish, erect,
and keep in repair bridges; erect market-houses; provide all
needful public buildings for the use of the city; and grants
various other municipal powers, the exercise of which neces-
sarily involves the raising and disbursement of large sums of
money. Laws of Ill., 1853, p. 296.

Among the powers expressly delegated to the council is the
power “to appropriate money and provide for the payment
of the debts and expenses of the city,” and, with the sanc-
tion of a majority of voters attending at an election for that
purpose, « to borrow money on the credit of the city, and to
issue bonds therefor, and pledge the revenue of the city for the
payment thereof.”

My, Frank W. Hackett and Mr. G- S. Eldredge for the plain-
tiffs in error.

The language of the charter, “ to borrow money on the credit
of the city, and to issue bonds therefor, and pledge the reve-
nue of the city for the payment thereof,” conferred upon tl'xe
corporate authorities power as ample to negotiate the bonds in
this suit as if a legislative enactment had specially provided for
their issue. Gelpcke v. Dubuque, 1 Wall. 220; Meyer v. ?Yhe
City of Muscatine, id. 384; Rogers v. Burlington, 8 id. 6543
Mitchell v. Burlington, 4 id. 270. i

A power to borrow money and issue bonds therefor includes
the right to make a donation. Chicago, §c. Railroad Co. V.
Smith, 62 Tll. 268; Railroad Company v. County of Otoe, 16
Wall. 667. :

The issue of the bonds in suit was not in violation of sect. 9,
art. 9, of the Constitution of Illinois of 1848. Tf'l.?/l"r _V
Thompson, 42 111. 11; Burr v. City of Carbondale, 76 fd’ 450,
Briscoe v. Allison, 43 id. 291 ; Johnson v. Campbell, 49 id. :310,
Misner v. Bullard, 43 id. 470; Chicago, §c. Railroad Co. V-
Smith, supra.
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The power conferred by that section gives the unquestionable
right to the city to borrow money for any “ corporate purpose,”
within the meaning of the Constitution.

Power to issue bonds for public purposes being lodged in
the corporate authorities, and they having put upon the mar-
ket negotiable securities which purport on their face to have
been issued by a city that had charter authority to issue bonds
for municipal purposes, the defendant is estopped from setting
up that in point of fact the purpose was not municipal, when
the bonds themselves recite that the loan is for municipal
purposes, and they have come into the hands of a bona fide
purchaser, who took them relying on such recitals, and with-
out actual notice of the purpose for which they had been issued
other than as disclosed on the face of the bonds. Commissioners .
of Knox County v. Aspinwall et al., 21 How. 539 ; Bissell et al.
v. Uity of Jeffersonville, 24 id. 287 5 Van Hostrup v. Madison
City, 1 Wall. 291; Mercer County v. Hackett, id. 83 ; Super-
l‘i.si)rs v. Schenck, 5 id. 772; Grand Chute v. Winegar, 15 id.
8505 St. Joseph Township v. Rogers, 16 id. 644 ; Town of
Coloma v. Eaves, 92 U. S. 484; County of Moultrie v. Savings
Bank, id. 631 ; Marcy . Township of Oswego, id. 637 ; Hum-
boldt Township v. Long et al., id. 642; Commissioners, ge. v.
January, 94 id. 202;  Commissioners, . e v. Bolles, id. 104 ;
‘Uromwell v. County of Sac, 96 id. 51; San Antonio v. Mehaffy,
id, 312 County of Warren v. Marey, 97 id. 96 ; Mealey v. St.

",'z'aiz County, 3 Dill. 1685 Allen v. Cameron, id. 175; Wyatt
V. City of Green Bay, 1 Biss. 292.
Mr. C. B, Lawrence, contra.

II} the absence of express legislative authority, the city could
’9”“ 1ssue the bonds in suit. 7hwn of South Ottawa v. Perkins,
(;’Ir S/;.%O; Township of Coloma v. Eaves, 92 id. 4845 Pen-
m'.&;;: 'iﬂt_:f?.tfy v.:»’{my, 13 Wall. 297; Kennicott v. The Super-
e '2[ ld,'. 452; St Joseph Township v. Rogers, id. 644 ;
o ¥ Uity of Kankakee, 64 1. 251; City of Galena v.
i, 4% id. 423 ; Trustees, gc. v. McConnel, 12 id. 188;
ounty v. Cook, 38 id. 44 ; Schuyler County v. The
id. 181 Supervisors, ge. v. Clark, 27 id. 305;

RO‘(J(’ " v, B

4id, 970, urlington, 8 Wall. 654 ; Mitchell v. Burlington,

Mdrskazl
People, 25
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Even if express authority had been given by legislative
enactment to the city to issue the bonds as a donation to the
Ottawa Manufacturing Company, such enactment would have

-been void under the Constitution of Illinois. ZLoan Association
v. Topeka, 20 Wall. 655; Harward v. St. Clair Drainage Co.,
51 1L 133 ; The People v. Salomon, id. 48 ; The People ex rel.
McCagg v. The Mayor, $e. of Chicago, id. 175 The People v.
Dupuyt, 71 id. 651 5 Johnson v. Campbell, 49 id. 817 ; Madison
County v. The People, 58 id. 463.

The bonds in suit were not issued for a corporate purpose.
Loan Association v. Topeka, 20 Wall. 655 ; Beard of Supervisors
v. Werder, 64 I11. 427; Bissell v. City of Kankakee, id. 251.

There is no question in this case of innocent purchasers of
negotiable paper, for two reasons: first, the bonds were issued
without statutory authority, and for a purpose for which such
authority would have been unavailing ; and, second, the bonds
showed this defect on their face. Township of East Oakland v.
Skinner, 94 U. S. 255 ; Township of South Ottawa v. Perkins, id.
260 ; MecClure v. Township of Oxford, id. 429; Marsh v. Fulton
County, 10 Wall. 676.

MRg. JusticE HARLAN delivered the opinion of the court.
The bonds in suit upon their face import: 1st, That the
faith of the city is irrevocably pledged for their payme.nt-
2d, That they were issued in pursuance of the power whllch
the council possessed to borrow money on the credit of the city
and issue bonds therefor, and also in accordance with certain
ordinances which provided for a loan for mundcipal purposes.
The recitals of the bonds, in themselves, furnish no gl'Ol_md
whatever to suppose that the council transcended its aut?xom),
or issued them for other than such purposes. They justify the
opposite conclusion. ¥ ey
The city, however, claims that they were not 1.ssued ]U.l
municipal purposes, but as a simple donation t('> a pnv'ate ‘v‘.l_“:
poration, formed for business ends solely, and in no wisé con
nected with or under the control of the city,— all of which, 1
is further claimed, appears from the ordinances, whose date
and title are given in the face of the bonds. .
The ordinance of June 15, 1869, authorizes the mayor 0
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borrow, in the name, for the use, and upon the bonds of the
city, the sum of $60,000, “to be expended in developing the
natural advantages of the city for manufacturing purposes,”
and provides ¢ that no application shall be made of the pro-
ceeds of the said bonds except for the purpose aforesaid, and
in pursuance of an ordinance to be duly passed for that pur-
pose by the city council, nor until the faithful application of
the proceeds of such bonds to the purpose aforesaid shall be
fully secured to the city.” It further provides that a suffi-
clent sum to pay interest on the loan should be annually pro-
vided by taxation, and set apart as a separate fund, to be
applied solely to the payment of the interest on the bonds.
That ordinance was ratified at an election held on the 20th of
July, 1869, by a majority of all the legal voters of the city.
The ordinance of July 30, 1869, was to carry into effect that of
June 15, 1869. It directed the mayor to deliver the bonds to
one Cushman, ¢ to be used by him in developing the natural
resources of the surroundings of the city, and that the said
pushmun is authorized and directed to expend the sum in the
mprovement of the water-power upon the Illinois and Fox
Rivers within the city and in the immediate vicinity thereof,
under the franchises and powers which have been granted for
that purpose, in the manner which, in his judgment, shall best
Secure the practical and permanent use of said water-power in
the city and its immediate vicinity.” It provided that Cush-
man should execute and deliver to the mayor his obligation
that he would, without unreasonable delay, and by proper appli-
ances, bring into use all the available water of the two rivers
?;S:)tta.wa, as fast as it might be required for actual use, and as
inte:: lotfcs}lll']d b‘e.leased at'falr and reasonal.)le rates, — ¢ the
507 mentls fOld}nance being to‘secu.re t%le 1mprovemezft a',nd
e Io:)n o - said Wa,ter-power. in this city by appropriating

ained under the ordinance aforesaid for that pur-

DOSe .
Pose, or pro rata so far as said water-power shall be made

«’l‘.’ili}

fnrt}"‘l}le fOr.Pra:CtiC‘dl use.”  The ordinance of July 30, 1869,
the }t:r provided that Cushman should bind himself to return
]-,d nds, and save the city harmless from all loss if the work
should not be constructed.

The ¢} :
'€ City avers that the franchises and powers referred to in
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the ordinance of July 30, 1869, were those granted to the
Ottawa Manufacturing Company by an act approved Feb. 15,
1851, and by an act amendatory thereof, approved Feb. 16,
1865. The first act created certain persons therein named a
corporation under the style of ¢ The Ottawa Manufacturing
Company,” with authority to erect a dam across Fox River at a
designated point, « for the purpose of creating a water-power,”
and to * use, lease, or otherwise dispose of the same, and con-
struct such other works, buildings, and machinery as may be
deemed necessary or proper to use such water-power to pro-
mote the interests and objects of the company.” The second
act conferred the additional right to build a dam across the
Illinois River, and to construct races so as to introduce the
water into the pool of the dam authorized to be erected across
the Fox River. And for all the purposes indicated in the
original and amendatory act the company was authorized to
“take and use such portion of any highway, street, alley, or
public ground as may be deemed necessary.” But neither of
the ordinances, it will be observed, designates, by name, that
or any other private company. Nor is it distinctly alleged by

the city, nor asserted in argument, that the testator of the
plaintiffs understood the ordinances as referring to that com-
pany, or that he read them or had any actual knowledge of
their terms at the time of his purchase. If the council intended
the general public and, particularly, purchasers of its bonds to
know that the proposed development of the natural advantages

e under
r any
at 1t

of the city for manufacturing purposes was to be mad
the franchises and powers, or for the benefit, of .that 0
other private corporation, common fairness required th .
should have so declared in the ordinances, and there}'jy dis-
tinctly informed all who should examine them, of what 1.t now
avows was its real purpose; namely, by a simple dO'mtlQn to
give aid to a particular private corporation, established fQ.r
business ends exclusively. If, by reason of the general r:'f:'lli'
ence, in the bonds, to the two ordinances of June and July, 1869,

the purchaser is chargeable with notice of their provisions (&

3 i he
proposition to be hereafter examined), the utmost which the
inances, can

city, in view of the indefinite language o Ornd d for the
claim is that he had notice that the bonds were issued Ior
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purpose of ‘“developing the mnatural resources of the city for
manufacturing purposes.” Nothing more. This brings us to
a question which counsel have discussed with some elaboration
in their printed arguments.

We have seen that the charter of the city confers upon the
council power to borrow money, upon the credit of the city, and
to issue bonds therefor. No limitation is preseribed as to the
amount which may be borrowed. Nor is any express restric-
tion imposed as to the objects or purposes for which bonds
may be issued. It is clear, therefore, that the council, having
secured the assent of the requisite majority of voters, might
rightfully borrow money upon bonds of the city for every pur-
pose which could fairly be deemed municipal or corporate. DBut
the specific contention of the city is that the development of the
natural resources of the city for manufacturing purposes is not,
upon principle or within the meaning of the Illinois Constitu-
tion of 1848, a corporate purpose. After a careful examina-
tion of the decisions of the Supreme Court of Illinois to which
our attention has been called, we find this question by no
means free from difficulty. The leading case, Taylor v. Thomp-
son (42 TI1. 9), involved the question whether a tax levied,
under the authority of an act of the legislature, passed in 1865,
upon the property of a township, to pay bounties to persons
W:h(} should thereafter enlist or be drafted into the army of the
United States, was for a corporate purpose, within the meaning
of th'e State Constitution. The person who complained of the
tax, in that case, was a non-resident of the township, but he
O'W'ned taxable property within its limits. The Supreme
Court of Illinois, through Judge Lawrence, in an opinion of
marked ability, sustained the validity of the tax, defining the
Pi;r:‘.se “ corporate purposes ” to mean “a tax to be expended
m.a: manner which shall promote the general prosperity and
;]V\‘"ll[:”? of the municipality which levies it.” It is suggested,
rénd.il.gt f}] co_unsel for the .01.ty, that that and si.milar decisions,
o a]-m »-uslng the lat‘e civil war, were exceptional, and were
= Cl“ipp‘[p OtS] ex necessitate, because the courts were unwilling

ety ;0 c:)e e .O.f the government t‘o raise troops by
tieshw]b . untl.es, cities, and to.wns the right to offer boun-
10 authorized by the legislature. An answer to this
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suggestion is found in the fact that the same court reaffirmed
the doctrine of ZTaylor v. Thompson in the cases of Briscoe
etal. v. Allison et al., 43 id. 293 ; Misner v. Bullard, id. 470;
and Johnson v. Campbell, 49 id. 317. In the subsequent case
of Chicago, §e. Railroad Co.v. Smith (62 id. 268), decided in
1871, the court, referring to the definition of corporate purpose
as given in Taylor v. Thompson, announced their acceptance of
it. In People v. Dupuyt (71 id. 651) the same definition was
referred to without disapproval. The court, declaring that it
had gone far enough in upholding that tax, said: It may be
difficult to determine with precision what is a corporate pur-
pose, in the sense of the Constitution, but it is less difficult to
determine what is not such a purpose. The true doctrine is,
such purposes, and such only, as are germane to the objects
of the welfare of the municipality, at least such as have a legit-
imate connection with these objects, and a manifest relation
thereto.” Again, in Burr v. The City of Carbondale (76 id.
455), the court sustained a tax imposed by the city in support
of the Southern Illinois Normal University, to which the peo-
ple of that city had voted a tax, and, referring to Taylor v.
Thompson, said that a corporate purpose was there * held to
mean a tax to be expended in a manner which should prom?te
the general prosperity and welfare of the municipality \\:ll}ch
levied it. But in that case a vote of the people authorizing
the tax was first to be taken, and the people in fact voted the
tax. This was an important fact in determining that case.
We thought it difficult to determine with precision what was a
¢ corporate purpose,’ in the sense of the Constitution, but came
to the conclusion that it was such a purpose, and such only, as
might have a legitimate connection with objects and pulfp'Ose's
promotive of the welfare of the municipality, and a manifest
relation thereto.” e

In view of the course of decisions in Illinois, we should
hesitate to declare that money borrowed by the City of Otta“'j‘
and expended in developing its natural resources for ‘ma‘nuf-aL"
turing purposes, was not, in the sense of the Illinois (ou:vll;
tution of 1848, as interpreted by the Supreme C9urt of_ th&]
State, expended “to promote the general prosperity and Wer

fare of the municipality.”
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But a direct decision of that question does not seem to be
essential to the disposition of this case. We content ourselves
with stating the propositions which counsel have urged upon
our consideration, and without expressing any settled opinion as
to what are corporate purposes within the meaning of the Illi-
nois constitution, we pass to another point, which, in our judg-
ment, is fatal to the defence. Tt is consistent with the pleas
filed by the city that the testator of plaintiffs in error purchased
the bonds before maturity for a valuable consideration, without
any notice of want of authority in the city to issue them, and
without any information as to the objects to which their proceeds
were to be applied, beyond that furnished by the recited titles
of the ordinances. For all corporate purposes, as we have seen,
the council, if so instructed by a majority of voters attending
at an election for that purpose, had undoubted authority, under
the charter of the city, to borrow money upon its credit and to
issue bonds therefor. The bonds in suit, by their recital of the
titles of the ordinances under which they were issued, in effect,
assured the purchaser that they were to be used for municipal
purposes, with the previous sanction, duly given, of a majority
of the legal voters of the city. If he would have been bound,
under some circumstances, to take notice, at his peril, of the
Provisions of the ordinances, he was relieved from any respon-
sibility or duty in that regard by reason of the representation,
upon the face of the bonds, that the ordinances under which
they' were issued were ordinances ¢ providing for a loan for
municipal purposes.” Such a representation by the constituted
authorities of the city, under its corporate seal, would naturally
avert suspicion of bad faith upon their part, and induce the
purehaser to omit an examination of the ordinances themselves.

It was, substantially, a declaration by the city, with the con-
.y ?f a majority of its legal voters, that purchasers need not
examine the ordinances, since their title indicated a loan for
1flun101pa1 purposes. The city is therefore estopped, by its own
- Presentations, to say, as against a bona fide holder of the bonds,

that { . ..
: t they were not issued or used for municipal or corporate
Mrposes,

gl It cannot now be heard, as against him, to dis-
;lo-tb lcL-nen' validity. Had the bonds, upon their face, made
féterence whatever to the charter of the city, or recited
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only those provisions which empowered the council to borrow
money upon the credit of the city and to issue bonds there-
for, the liability of the city to him could not be questioned.
Much less can it be questioned, in view of the additional recital
in the bonds, that they were issued in pursuance of an ordi-
nance providing for a loan for municipal purposes; that is, for
purposes authorized by its charter. Supervisors v. Schenck,
5. Wall. 772. It would be the grossest injustice, and in con-
flict with all the past utterances of this court, to permit the
city, having power under some circumstances to issue negotiable
securities, to escape liability upon the ground of the falsity of
its own representations, made through official agents and under
its corporate seal, as to the purposes with which these bonds
were issued. Whether such representations were made inad-
vertently, or with the intention, by the use of inaccurate titles
of ordinances, to avert inquiry as to the real object in issuing
the bonds, and thereby facilitate their negotiation in the money
markets of the country, in either case, the city, both upon
principle and authority, is cut off from any such defence.
What this court declared, through Mr. Justice Campbell, in
Zabriskie v. Cleveland, Columbus, ¢ Cincinnati Railroad (.
et al. (28 How. 881), as to a private corporation, and repeated,
through Mr, Justice Clifford, in Bissell et al. v. Clity of Jeffer-
sonville (24 id. 287), as to a municipal corporation, may be. re-
iterated as peculiarly applicable to this case: “ A corporation,
quite as much as an individual, is held to a careful adheren@
to truth in their dealings with mankind ; and cannot, by their
representations or silence, involve others in onerous engige
ments, and then defeat the calculations and claims their own
conduct had superinduced.”

What we have said disposes of the second plea filed by the
city. As to the third plea, it is scarcely necessary to say t.hat
it does not present a defence to the action. The que.SUO“S
raised by that plea have not been alluded to or discussed in the
printed arguments of counsel. s

The judgment will be reversed, with directions to sustain the
demurrer to the second and third pleas, and for such further

proceedings as may be consistent with this opinion ; and 1t 18
So ordered.
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CANAL AND BANKING COMPANY v. NEW ORLEANS.

In assessing the taxes for the city of New Orleaus for the year 1876, a bank there
located, with a nominal capital of $1,000,000, was assessed, in addition to its
real estate, for the sum of $700,000, as its capital, or money at interest. It
refused to pay the assessment, alleging that its capital, not invested in real
estate, consisted of legal-tender notes of the United States. Held, that the
bank, on whom was the burden of proof, having failed by its own state-
ment (infra p. 98), or otherwise, to make good its allegation, the assessment
does not invade its rights under the Constitution or the laws of the United
States.

ERROR to the Supreme Court of the State of Louisiana.
The facts are stated in the opinion of the court.

Mr. John Finney for the plaintiff in error.
Mr. Samuel P. Blanc, contra.

Mr. Justice BrADLEY delivered the opinion of the court.
This is a writ of error to the Supreme Court of Louisiana,
brought to reverse a judgment of that court, affirming the judg-
ment of the Superior District Court for the Parish of Orleans.
T1.1e judgment of the latter court, which was thus affirmed, was
a Judgment for $10,500, and interest, being for taxes alleged to
be due from the New Orleans Canal and Banking Company,
the plaintiffs in error, to the city of New Orleans. In assessing
the taxes of the city for the year 1876, the bank had been
aSSfissed, in addition to its real estate, for the sum of $700,000,
& 1ts capital, or money at interest; and the rate of assessment
be]flg one and a half per cent, the tax amounted to $10,500.
Thlslthe bank refused to pay, on the ground that its capital,
1ot nvested in real estate, consisted of United States legal-
;‘l?lﬂder notes. Whether this was so or not was the question in
1€ cause ; for it was not contended, on the part of the city, that
R:’Eﬂi be lawfu] to.tax United States securities in the hands of
b bzllllk- 1The question, therefore, was really one of fact ; but as
o tha leges that, under pretence of fieciding the question
1€gal-t:3nde State c?urts have really sustained a taxation of its
o er ;10tes, it becomes our duty to examine the case.
G £ s, Irom a statement which was admitted in evidence,
rom Feb, 1, 1875, to July 1, 1875, the period during which

the a4 ey
bviejsment roll was made up, the bank did, in fact, have on
Ix
4 7
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[Sup. Ct.
hand an amount of currency in the form of legal-tender notes,
varying from $1,5600,000 to §762,000; the latter being the
amount on hand on the 80th of June, 1875; but there was no
proof in the cause to establish the fact that these notes consti-
tuted the capital of the bank, any more than that any other
equal portion of its assets constituted such capital.

The nominal capital of the bank was $1,000,000, and esti-
mating its real estate at $200,000, the assessment was still
$100,000 less than the balance of the nominal capital; and it
was conceded that the bank had a large amount of assets inde-
pendent of the currency in its possession. By a statement put
into the case by the bank, with consent of counsel, it appeared
that on the 28th of June, 1875, its affairs stood as follows: —

ASSETS.
. $182,516.85

8,228.35
14,431.65
54,740.80
96,949.73

. 1,833,146.41
919,996.51

3,349.47

25,750.00

Real estate
Stocks .

Taxes paid
Suspended debts .
Foreign and domestic bills pro

tested

Notes and bills discounted . .

Foreign and domestic exchange .

Interest due on loans on call . '

City seven per cent gold bonds (850,000) .
Cash items:

Gold .
Legal tenders .
Checks sent to clearing-house

LIABILITIES.

Capital stock . 81,
Profit and loss.
Dividends unpaid
Individual depositors
Foreign banks and bankers

Circulation .

An inspection of this statement
over $4,000,000 of assets, and that t

3,

$32,419.80
974,777.17

172,409.73 ,
— 1,179,606.70

——

$4,248,716.47

000,000.00
99,694.00
46,556.00

044,957.19
48,061.78

9,447.50
$

shows that the bank had
he assets were sutficient t0

4,248,716.47
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pay all its debts, and leave enough balance to return to the
stockholders all their capital. Now, does it lie with the bank
to put its finger on a particular item of the assets, — its money
on hand, for example (which appears to have consisted of legal
tenders), — and say that this item, and no other item, consti-
tuted its capital at that time? Does this depend on the mere
option of the bank? Why was not its cash on hand just as
applicable to its deposits and other obligations as to its capi-
tal? Not a particle of proof was offered, and it is difficult to
see how any proof could have been offered, to show that the
cash exclusively constituted the capital.

The bank had probably been in operation for years. It is to
be presumed that its original capital, not invested in real estate,
had been loaned out to its customers, and was rather repre-
sented by its discounted bills than by the cash in its drawer.
Can it be pretended that the cash on hand was the simple and
only representative of that capital? Suppose that this cash
had come to the bank from its depositors, —and it is not
shown to the contrary, — would it be admissible then to say
that it constituted the capital? TIn this suit the burden of
proof is on the bank to show that it has been unlawfully taxed.
The decision of the assessor must stand, unless it can be affirm-
atively controverted,

We cannot perceive that the judgment of the Supreme Court
of Ifoulsiana invades any right of the plaintiff in error secured
t it by the Constitution or laws of the United States, and,
therefore, it must be affirmed,

Judgment affirmed.




GRAFTON ». CUMMINGS.

GRAFTON ». CUMMINGS.

In order to satisfy the requirements of the Statute of Frauds of New Hampshire,
the memorandum in writing of an agreement for the sale of lands which is
signed by the party to be charged, must not only contain a sufficient descrip-
tion of them, together with a statement of the price to be paid therefor, but
in that memorandum, or in some paper signed by that party, the other con-
tracting party must be so designated that he can be identified without parol
proof.

ERROR to the Circuit Court of the United States for the
Southern District of New York.

On the sixteenth day of May, 1871, the hotel known as
the Glen House, at the foot of the White Mountains in New
Hampshire, together with its furniture, was bid off at an
auction sale by Grafton at the price of $90,000. At the end
of the ten days allowed by the terms of the sale for examina-
tion of the title, three deeds were tendered him which were
supposed to convey the title. He refused to accept them, or
pay the purchase-money, or otherwise complete the contract
of purchase. The property was again advertised for sale, and
sold for $61,000 ; and the present suit was brought against him
to recover the difference in the amounts for which the property
sold at these two sales, as damages for failure to perform the
first contract.

The Statute of Frauds of New Hampshire is in these words:
“No action shall be maintained upon a contract for the sale of
land, unless the agreement upon which it is brought, or some
memorandum thereof, is in writing, and signed by the party to
be charged, or by some person by him thereto authorizﬂ by
writing.” The agreement given in evidence on the trm'l 'by
Cummings, the sole plaintiff, consisted of a paper \Vl"ltlllg
signed by Grafton, certain printed matter on the margin of
that writing, and the advertisement mentioned in the writing

so signed. They are as follows: —
e the

«I, the subscriber, do hereby acknowledge mysel_f to b ALt
purchaser of the estate known as the Glen House, with furnitur

apie e 1 1d at
belonging to it, in Green’s grant, New Hampshire, and so

auction Tuesday, May 16, 1871, at 11 o’clock Az, and for the su
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of $90,000, the said property being more particularly described in
the advertisement hereunto affixed; and I hereby bind myself, my
heirs and assigns, to comply with the terms and conditions of the
siale, as declared by the auctioneer at the time and place of sale.
“JosgrH GRAFTON.”

Upon the margin of said agreement were written and printed
the following : —

“TerMS OoF SALE.

“Ten days will be allowed to examine the title, within which
time the property must be settled for. Five thousand dollars will
be required of the purchaser on the spot, which will be forfeited
to the seller if the terms and conditions are not complied with ;
but the forfeiture of said money does not release the purchaser
from his obligation to take the property. Fifteen thousand dollars
to be paid on the delivery of the deed, and one-half of the pur-
chase-money to be paid Sept. 1, 1871, the remaining balance to be
paid Sept. 1, 1872.

“The property is sold subject to the conditions of the sale of the
stage-route, stages, &c., which are, that the proprietors of the route
shall have the exclusive business of the house.”

The advertisement referred to in the foregoing paper as being
thereunto affixed was as follows : —

“ GLEN House aT AvcTION.

g “ The famous summer resort at the foot of Mount Washington,
nown as the Glen House, together with the land, furniture, mill,

?‘“‘1 out-buildings, will be sold at public auction at Gorham, N. H.,
Tuesday, May 16, 1871, at 11 o’clock A.m.
“May 2, 1871.

(4
‘VaLuaBLE HoTEL PROPERTY FOR SALE.

({3 .

” tlvll;h:,:f:-"?;'lwt\; summer resort known as the Glen House, situated
- w-rLi Mount Was}.ungt.on and at the commencement of the
= 1:nﬁn\rl Q"T‘ tltf_' t"le summit, will be offered for sale, together with
M <nw1t.iJ,,i]1‘l;;[11,r,lfilg about one tl.lonsand acres (well timbered), all
e i 1:_.&, stab.]es, and mill on the same, also the furniture,
two ln:rd.»edn '%llnl carriages, horses, &c. The house contains some
S '”:i'ﬁtWenty-ﬁve rooms, capable of accommodating
Bt o '"‘a" ¢ ve hundred guests. The whole property, if not
at iJUblic - Private sale previous to the 1st of May, will be sold

auction to close the estate of the late J. M. Thompson.
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Notice of the time and place of sale will be given hereafter. Any
person desirous of seeing the property, which is in thorough repair,
or wishing to make any inquiries, can do so by applying to J. W.
‘Weeks, administrator, Lancaster, N. H., or S. H. Cummings, Fal-
mouth Hotel, Portland, Me.”

The bill of exceptions adds, that when this paper was put
in evidence it was indorsed * A. R. Walker, auctioneer and
agent for both parties.” It was not fully shown when this
indorsement was made, and there was some evidence that it
was not there at the time when the deeds which Grafton
refused to accept were tendered. The court, however, in-
structed the jury, that if it was done at any time before the
commencement of this action it was sufficient.

Evidence was admitted to show that at the time of the sale
another paper was read by the auctioneer affecting the terms
of the sale, but it was not among the papers subscribed by
defendant.

The following letter was, notwithstanding the objection of
the defendant, read in evidence by the plaintiff: —

“DEAR Sir, — I came up to-day hoping to confer with you in
regard to the purchase of the Glen House. I don’t know but
what Lindsay and Barron intend to take it. Some things .they
said indicated as much, and Grafton offered to let them take 1t at
his bid, and let them have their own time to pay him his claim.
But I find Mrs. Thompson is strongly attached to the place. The
judge of the Probate Court will make her an allowance. It occurred
to me that the purchase might be made in this way. One-tenth
would be $9,000: —

S. H. Cummings, 5 « « « « - . . $27,000
ILivikerny, 35 6 %6 0 ok € P 2,000
Barron, @& . . . . . . 27,000
Mrs. Thompson, ¢ « - « - - . 9,000

—_—

$90,000

« This would relieve you from most of the care. It Wouldlgl\"ff
Mrs. Thompson an interest in it. The $9,000 due'Gmf“On 15 "‘
much as her share, and I will agree to let it be until she has 1;1!{“}
1o pay it from the profits. I go home to-morrow, but Il\s"an!‘t“ ‘I:J
propose this to you, as Grafton really don’t want any tialng Lo

: 1 of their
with the property, though he thinks Stearns, or some one of the
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leading hotel men, may have some young man that they would
like to put into the house. He will try to dispose of it in that
way, but hopes that before doing it I shall be able to write to him
that it will be taken up here.

“Very truly yours,
“WoopBURY Davis.
“S. H. Cummings, Esq.”

There was a judgment for the plaintiff, whereupon Grafton
sued out this writ of error.

Mr. A. J. Vanderpoel and Mr. James W. Gerard for the
plaintiff in error.

The action cannot be maintained. No vendor is named in
the paper relied on as the agreement. It is therefore invalid
on its face. Sherburne et al. v. Shaw, 1 N. H. 157; Boyce v.
Green, Batt. 608; Williams v. Lake, 2 El. & El. 849; Wil-
liams v. Byrnes, 9 Jur. N. s. 863 ; Potter v. Duffield, Law Rep.
18 Lq. 45 Champion v. Plummer, 1 New Rep. 252 ; Wain v.
Warlters, 5 East, 10.

The indorsement by the auctioneer, in which no vendor is
named, did not make the agreement sufficient under the Stat-
ute of Frauds. Potter v, Duffield, supra; Rossiter v. Miller,
4BL.J. N8 17; Browne, Stat. Frauds, sect. 374.

I.n the matters put in'evidence, the only agreement of Grafton
Wlnch., if any, the jury could consider was that signed by him,
referring to the terms and conditions of sale. The connection
between it and some other paper not so signed by him cannot
be shown by parol evidence, but must appear by internal evi-
dence.a derived from the signed memorandum itself. The dec-
I;Zttlons-of the auctioneer were not admissible. Johnson v.
- ,ler, 33 N. J. L. 844 Boydell v. Drummond, 11 East, 142;
Eoces V. Trecothick, 9 Ves. 250; Clunan v. Cooke, 1 Sch. &
J)iflj ?12, Par/clnfrst v. Van Cortlandt, 1 Johns. (N.Y.) Ch.273;
s f[ 7‘,‘~1Hutchmson, 8 Ad. & E. 355; First Baptist Church v.
1;_)-;"_ 0;: 6 \Vem.l. (N. Y.) 28; O’Donnell v. Leeman, 43 Me.

s fAnoz v. King, 86 Ala. 867; 1 Smith, Lead. Cas. 465,
hotes to Birc/cmyr v. Darnell.

; No Support to the argument of Cummings can be derived
Tom Beckwith v. Talbot, 95 U. S. 289.

Conditions of sale read before the biddings commenced,
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but not annexed to the catalogue on which the purchasers’
names were entered, nor referred to therein, cannot supply the
terms of sale omitted in the catalogue. Hinde v. Whitehouse,
7 East, 558 ; Kenworthy v. Scofield, 2 Barn. & Cress. 945. Nor,
where the signed memorandum contains no reference to them,
are handbills and newspaper notices admissible, although pub-
lished at the time of sale and there circulated. O’Donnell v.
Leeman, supra ; First Baptist Church v. Bigelow, supra ; Wright
v. Weeks, 25 N. Y. 153 ; Riley v. Farnsworth, 116 Mass. 223.

Cummings claims that the declarations of the auctioneer were
admissible, because he is the agent of seller and purchaser, so
that his acts and declarations are competent. He is not the
agent of the purchaser until the premises are struck down, and
his agency is limited to then and there signing the contract.

A contract, as originally entered into, cannot at law be
altered by evidence of a parol variation in favor of either the
plaintiff or the defendent. Dart, Vend. and P. 451 ; Sugden,
Vend. and P. 171; Goss v. Nugent, 2 Nev. & M. 33; Blood v.
Goodrich, 9 Wend. (N. Y.) 68; Sanderson v. Graves, Law
Rep. 10 Eq. 234.

A parol waiver of the whole contract is sometimes allowed,
but never where the effect of the waiver is to substitute a new
contract for the original one. Goss v. Nugent, 5 Barn. & Adol.
58 ; Sanderson v. Graves, supra.

Myr. Thomas H. Hubbard and Mr. Henry Heywood, contr.a..

There was a sufficient memorandum of the contract in writing
to satisfy the requirements of the Statute of Frauds. Wal_kef
v. Whitehand, 16 Wall. 814 ; Browne, Stat. Frauds, sect. 373;
Allen v. Bennett, 3 Taunt. 169; Beckwith v. Talbot, 95 'U' S.
289. The objection that the memorandum which Grafton signed
does not show who was the vendor, is answered by the letter
written to Cummings by Davis, and also by the printed adver-
tisement pasted to, and thus forming a part of, the memomn-lu.mi
It is, in substance, a statement that Cummings R prepases
to treat with purchasers, and to give them all (%esu'(.ed 1n101‘m]=1:
tion about the property. It thus designated .lnm fnther as ll !I!:
seller, or the agent of the seller. Either d651glnat10'n COTHP ‘:-l”
with the statute. No formality is requisite in this -l'f‘-*I"'LI'
The memorandum is sufficient, if, in addition to the signature
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of the party to be charged, it appear with reasonable certainty
who the other party is, and parol evidence is admissible to show
that the person whose name appears on the memorandum acted
as agent for one of the contracting parties. Gowen v. Klous,
101 Mass. 449; Browne, Stat. Frauds, sect. 373 ; Dykers v.
Townsend, 24 N. Y. 57; Salmon Falls Manufacturing Co. v.
Goddard, 14 How. 446.

The indorsement written upon the memorandum sufficiently
indicates the other contracting party ; and the auctioneer who
made it being the agent of both parties at the time of the sale,
and of the seller afterwards until the duties of his agency were
accomplished, he could bind them by his signature. Mews v.
Carr,1 Hurlst. & Nor. 484 ; Kenworthy v. Schofield, 2 Barn. &
Cress. 945; Rice v. Grove, 22 Pick. (Mass.) 158; Lerned v.
Wannemacher, 9 Allen (Mass.), 412; Learned v. Jones, id. 419 ;
Williams v. Bacon, 2 Gray (Mass.), 387; Coddington v. God-
dard, 16 id. 436 ; Sanborn v. Chamberlin, 101 Mass. 416 ; Gowen
v. Klouse, id. 449 ; Hunter v. Geddings, 97 id. 41 ; Stevewright
V. drchibald, 1 Langdell, Select Cases, 452; 17 Q. B. 103;
Browne, Stat. Frauds, sects. 352 a, 353, 358 a, 364, 369.

The memorandum consists of all writings connected, physi-
cally, or by distinct reference made in one to the other. Browne,
Stat. Frauds, sects. 346~849; Salmon Falls Manufacturing Co.
v. Goddard, supra.

Inasmuch as it was a memorandum, and not the contract it-
self, PF}I‘OI evidence was admissible to show that as put in evi-
dence it conformed to the contract and expressed its essential
terms.  Sievewright v. Arehibald, 1T Q. B. 103; Parton v.
Crofts, 33 Law Jour. 1893 McLean v. Nicoll, T Jur. N. 8. 999 ;
Lerned v, Wannemacher, supra ; 1 Langdell, Select Cases, 1032
¢t seq., and cases there cited.

, Parol evidence was also admissible, to the same extent that
it would have been to explain ambiguities, to identify the
subject-matter to which the writing referred; to show the sit-

;atlon of the parties at the time the writing was made, and

i€ ci . : .
. Jlfcumstances under which the parties executed it. Ben-

J;Zlin’ Sales, 15§, 157 Browne, Stat. Frauds, sects. 409, 409 a ;
ld. 7603m V. Grifin, 18 N. Y. 569 ; Springsteen v. Samson, 32
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Somewhat greater latitude than is permitted in the case of
written contracts should be allowed in proving by parol the
details of such a contract as this, since the memorandum is
required to contain only the essential elements, and not every
individual incident in the contract. MeLean v. Nicoll, supra;
Salmon Falls Manufacturing Co. v. Goddard, supra; Linsley
v. Tibbals, 40 Conn. 522.

MR. JUSTICE MILLER, after stating the facts, delivered the
opinion of the court.

The bill of exceptions in this case is voluminous, containing,
apparently, every thing said and done on the trial. Sixty-one
errors are assigned to this court.

We shall confine ourselves to the examination of one of them.
That one presents the question, as it occurs in various forms in
the record, whether there was a sufficient memorandum of the
contract in writing, under the Statute of Frauds of New Hamp-
shire, to sustain the action. )

It is proper to observe that the objection to the papers1s
not that they were not signed by Grafton, the party charged,
for he signed himself the principal instrument. The reference
to the others, and their annexation to that, are sufficient to
make them a part of the paper which he did sign. We shall
also, for the purpose of this inquiry, take it that Walker was
the auctioneer, and that his name indorsed on the ins‘crum'ent
gives it all the value which it could have if signed at any time
necessary for that purpose. .

The distinet objection to the instrument, as so present.ed, &
that the other party to the contract of sale is not named in 1t
and can only be supplied by parol testimony. e s

The statute not only requires that the agreement on whic
the action is brought, or some memorandum thereof, shall be
signed by the party to be charged, but that the agreement (1>P
memorandum shall be in writing. In an agreement of sale
there can be no comtract without both a vendor and a vendee.
There can be no purchase without a seller. Tllerf: must b?ilf;
sufficient description of the thing sold and of the price to be p“_n
for it. It is, therefore, an essential element of 2 C(_)ﬂtl'afc" Ele
writing that it shall contain within itself a description © th
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thing sold by which it can be known or identified, of the price
to be paid for it, of the party who sells it, and the party who
buys it. There is a defect in this memorandum in giving no
indication of the party who sells. If Grafton was bound to
purchase, it was because somebody was bound to sell. If he
was bound to pay, somebody was bound to receive the money
and deliver the consideration for the price so paid.

There can be no bargain without two parties. There can be
no valid agreement in writing without these parties are named
in such manner that some one whom he can reach is known
to the other to be bound also. No one is bound in this paper
to sell the Glen House, or to convey it. No one is mentioned
as the owner, or the other party to this contract. Let it be
understood that we are not discussing the question of mutuality
in the obligation, for it may be true that if a vendor was
named in this paper, the offer to perform on his part would
bind the party who did sign. But Grafton did not agree to
buy this property of anybody who might be found able and
willing to furnish him a title. He was making a contract
which required a vendor and a vendee at the time it was made,
and he is liable only to that vendor. The name of that vendor,
or some designation of him which could be recognized without
parol proof extraneous to the instrument, was an essential part
of that instrument to its validity.

I‘t is alleged that Stephen H. Cummings, the plaintiff in this
action, was the vendor, and that this sufficiently appears in the
Papers annexed to the memorandum and incorporated into the
statement of this case.

i'Ijhe first ground on which it is sought to maintain this prop-
%sition is that Walker’s indorsement is sufficient for that
Purpose,

Itis very clear that Wallker did not intend to hold himself out
a8 the vendor in this case, because he describes himself as auc-

tcm”t‘-“"' a llhl agent for both parties. If he had been sued on this .
ontract

o oy Grafton for failing to tender sufficient deeds of con-
yanee, it would have been 2 good answer to the action that he

describpg himsel]
an auctioneey
printipal.

i fin the paper on which he was sued as merely
In the matter, and in that sense as agent, and not
He could not in the act of signing that paper be
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the agent of Grafton, for Grafton signed it for himself. The
statement, therefore, did not mean that he signed for both
parties, because he did not, and could not, sign as agent for
Grafton.

What did he mean by putting his name there? It can have
no other fair meaning than simply to say, as he does, I was
the auctioneer who struck off this property.

But concede that he meant to represent the other party in
that contract, a contract in which he takes care not to bind
himself, who is that other party? What light does the writing
of his name as auctioneer and agent throw on that question?
Literally none. An anxious reader of the whole paper and its
attachments would know as little who sold, or for whom Walker
was selling, after his signature as he did before. To say agent
for both parties may show he was agent for the one party
whose name is not there, but it does not show who was that
party. The paper without Walker’s indorsement shows who
was the purchaser, but neither with nor without it does it show
who was the seller.

It is next argued that the reference to Cummings’s name i.n
the advertisement annexed to the paper signed by defendant 13
sufficient for this. The statement is that the sale is made t0
close out the estate of the late Mr. Thompson; and “any
person desirous of seeing the property, which is in t110r01}g11
repair, or wishing to make any inquiries, can do so by app}ymg’
to J. W. Weeks, administrator, Lancaster, N. H., or S. H.
Cummings, Falmouth Hotel, Portland, Me.” Three persons
are here mentioned. One, Mr. Thompson, was dead and could
not be the vendor. Another, Mr. Weeks, though no't men-
tioned as a party selling, it may be inferred had some interest
in the sale as administrator of Thompson. But Weeks does
not sue, and if his name had been inserted in the contmct’:lh
vendor, it would not have sustained the present action. But
the true intent of that advertisement was not to describe the
vendors, or even the owners of the land, but to designate p"’:'
sons who might give any information about the l]"'”?';"'t-‘}g
which one thinking of purchasing would need. This du. jl]'-P
require that the person referred to should be the owner O_Jl“‘l‘*i;
land or the party selling it. Such inquiries could as W€
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answered by a lawyer, a real-estate agent, the latest keeper of
the hotel, or one who had been his clerk, as by the owner.
There did not arise, therefore, any implication from the refer-
ence to Cummings that he was owner, or even part owner, or
that he was holding himself out as the party selling.

The next effort to sustain the instrument sued on as valid
may be said to be a vague effort to show, by the verbal history
of the transaction, that defendant recognized Cummings as
vendor by subsequent interviews and negotiations with him on
the subject of the sale. And special importance in this part of
the case is attached to a letter written by Davis, a lawyer, to
Cummings.

The letter is liable to three objections, as a recognit.ion
by defendant of Cummings as the party of whom he had
purchased.

. 1. No such recognition is to be found in the letter. It con-
sists of suggestions on the part of Davis of what had better be
done with the property ; that Cummings, Mrs. Thompson, and
Grafton ought to take it; and that Grafton really don’t wish to

have o thing to do with it. It is not even a recognition of
the validity of the purchase, and nowhere speaks of Cummings
as the vendor, but he might rather be supposed to be a pur-
chaser with Grafton.

2. Davis does not profess to be speaking or acting for Graf-

t e i . ;
on. He writes in his own name. Tt is shown by other evi-

dence that, either as attorney or for himself, he controlled the
larger part of the debts against Thompson’s estate, which made
1?19 sale necessary, and it may be fairly inferred that it was in
tmls character he spoke.
3. There is no satisfactory evidence that he was authorized
]Ieaf\;ior Ci}raft.on in tha,t. transactif)n, and none whatever that
fam s]n'::u .1")“23(1 by ¥nm to write that letter. The New
Chargln)a " t??tdl.ute requires 'tl.lat the authority of an agent to
¥ iy Party shall be in writing, and there is no pretence that
'lh iwl any such authority from Grafton.
- 8¢ views of the proper construction of the statute are
p

'Y sustained by authority.
In the Jeg,

e : ading case of Wain v. Warlters (5 East, 10), decided
+ ord Ellenborough under the English statute, the same as

to
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that of New Hampshire on the point in question, that eminent
judge said: “The question is whether that word (agreement)
is to be understood in a loose, incorrect semse in which it
may be sometimes used as synonymous to promise or under-
standing, or in its more correct sense of signifying a mutual
contract on consideration between two or more parties.” He
held the latter to be the true construction, and that all its
essential elements must appear in the memorandum, including
the consideration, which in that case was absent. This has
been held to be the law in England ever since.

In Williams v. Byrnes, before the Privy Council, reported in
9 Jur. N.s. 363, decided in 1863, the defendant had in a letter
to one Hardy told him that he would furnish the funds to pay
for a steam-engine if the latter would find and purchase a suit-
able one. Hardy made a verbal contract for the engine, and
the vendor sued defendant on this memorandum. Coleridge,
J., in delivering the judgment of the Privy Council, said :
“This language” (the language of the statute) * cannot be
satisfied unless the existence of a bargain or contract appedr

evidenced in writing ; and a bargain cannot so appear unlt'ess
the parties to it are specified, either nominally or by desc“?‘
tion or reference;’’ and the ruling of the Chief Justice that this
could be done by extrinsic proof as to who was the vendor

was reversed. The case is precisely in point with the one

before us.

Sale v. Lambert (Law Rep. 18 Eq. 1) was a sale of real
estate in which the party charged was the vendor. 'The men-
orandum was signed by Sale, the purchaser, for hm‘ls?lf’ and
by George Jackson, the auctioneer, for the vendor. This }?I.EIIIT
orandum was indorsed on a bill of particulars of the condmona'
of the sale, in which it was said that the property was sold bf;
the proprietor. The Master of the Rolls held that the ‘70]&
« proprietor ” sufficiently described the vendor, a'nd ascerfalllt_
who was the party for whom the auctioneer SIgMd'., I:u; l=:
Potter v. Duffield (id. 4), he held that the words * con[n'mlt‘t ?’.
the part of the vendor,” and signed * Beadels,” who ‘Ve"” [:f
auctioneers, did not sufficiently designate who the v.emlo? W ]]L
and that a suit against the owner could not be‘ sustamal??‘t A
memorandum. He said: ¢ If you could go into & cvalery
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as to the person who is described as vendor by Mr. Beadel,
the answer would be that Polley was that person. But that =
is exactly what the act says shall not be decided by parol
e¢vidence.”

In the case before us, Walker, the auctioneer, does not even
say that he signed for the vendor, as Beadel did in the last case
cited.

But the case which should have most weight in informing
our judgment is Sherburne et al. v. Shaw (1 N. H. 157),
because it is an authoritative construction of the statute of the
State where this contract was made and the land is situated, to
which the contract relates, made by the highest court of that
State sixty years ago and never overruled. The case is so per-
fectly parallel to the one under consideration that its eircum-
stances need not be repeated. It is sufficient to say that the want
of the vendor’s name in the memorandum was held fatal to any
right of action, though the auctioneer’s name was signed to a
memorandum otherwise sufficient. The concluding langnage
of the court is, that the written evidence which hath been
?ﬁered to prove the contract declared on, as it fails to give any
mtimation that plaintiffs were one of the parties to that con-
tl‘ftet, must itself be considered fatally defective and inad-
missible,”

The same doctrine is laid down in the excellent work of Mr.
Bl'O\\'nfi‘On the Statute of Frauds, sects. 372 to 875, and the
:;ulmrmes fully cited. He also speaks of the case of Salmon
-al_ls LMa'nufacturz'ng Co. v. Goddard (14 How. 446) as one
'\:311:;]!; g:‘;gulllltd lt)le tsavc;)('i from conflict .w'ith the general rule,
R S;ata,t xllhof parcels detailing the purchas?, was
il i CaI; o the p.urchaser,. and fa,ccepted by him as

B se Mr. Justice Curtis delivered an able dis-
pmion in which Mr. Justice Catron and Mr. Justice
th—‘:‘-"maji?-?tc;niqrr,egil itIt may be doubted whether the opinion of
R o ety sa;zr.? In reference to the use of pax:ol proof
b fiac an lhe sales of goods by bro%;ers is sounfi
tion of ¢he statut}e . u;‘nliIs es no rule .to govern u.s in the exposi-
5 of 0a] sitars o ; }ﬁw Hampshlre, concerning cf)ntract§ of
G T Wwithin 1ts own borders, where it conflicts

cisions of the courts of that State on the subject.

senting o
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Defendant in error relies mainly on that case and the later
one of Beckwith v. Talbot, 95 U. S. 289. The latter case,
however, affords no support to the argument of counsel. The
defendant in that action was charged, it is true, on a memoran-
dum in which his name was not found. But he produced that
memorandum from his own possession on the trial, and letters
of his written to the plaintiff while the agreement was so in
his possession were given in evidence, which referred to the
agreement and acknowledged its obligatory force on himself, in
terms that required no parol proof to identify it as the agree-
ment to which he referred. This was within all the cases a
sufficient signing of the memorandum, though found in another
paper, written by the party to be charged, to comply with the
Statute of Frauds, and so this court held.

We are of opinion that there was no sufficient memorandum
in writing of the agreement on which this suit was brought to
sustain the verdict of the jury.

The judgment of the Circuit Court will, therefore, be re-
versed, and the case remanded to that court with instructions

to set aside the verdict; and it is
So ordered.

MR. JUSTICE BRADLEY took no part in the decision of this
case.

TowN oF WEYAUWEGA v. AYLING.

A town in Wisconsin having, pursuant to law, voted to issue its bonds in aid of
the construction of a railroad in that State, the bonds bearing date June |IL’
1871, and signed by A. as chairman of the board of supervisors, and by b
as town clerk, were issued, and by A. delivered to the railroad cotnx?flflly:
When sued on the coupons by a bona fide holder of the bonds f_Ol' e l““
before maturity, the town pleaded that the bonds were not in fact sxgrl«‘ll
B. until July 13, at which date he had ceased to be town clerk, IHS.T‘-‘S‘:.
nation of that office having been, June 17, tendered and accepted, and his st
cessor duly elected and qualified. Held, 1. That the town Wwas festOPPe“i e
denying the date of the bonds. 2. That in the absence of any thing “T ¢ "1\““‘,:_
trary, it must be assumed for all the purposes of this case that the o
were delivered to the company by A., with the assent of the th ' ‘
and that they were, therefore, issued by the proper officers of the town.

1 from

en town ¢
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Error to the Circuit Court of the United States for the
Eastern Distriet of Wisconsin.

This was an action by Charles H. Ayling, a citizen of Massa-
chusetts, against the town of Weyauwega, Wisconsin, to recover
the amount of overdue and unpaid interest coupons detached
from certain bonds issued by that town in aid of the construc-
tion of the Wisconsin Central Railroad.

Upon the trial the following facts appeared : —

1. That under and by virtue of chapter 126 of the General
Laws of the State of Wisconsin for the year 1869 the legal
voters of the town of Weyauwega voted to issue negotiable
bonds to the amount of $40,000, to aid in the construction of
the Wisconsin Central Railroad.

2. That June 1, 1871, C. M. Fenelon was chairman of the
board of supervisors of the town of Weyauwega, and C. A.
Verke was the clerk of the said town.

3. That said Verke resigned his office of clerk of said town
June 17, 1871 ; that his resignation was accepted ; and on the
same day one Francis W. Sackett was elected and duly quali-
fied as such clerk, and entered upon his duties.

‘4. That Verke, after his resignation as town clerk as afore-
sald, changed his residence to Peshtigo, and ceased to be a resi-
dent of Weyauwega. k

5. That July 18, 1871, Verke signed in Peshtigo, where he
then _1'esided, the bonds mentioned in the complaint; that the
date in them at the time he so signed them was June 1, 1871.

6. That he did not in fact sign the coupons mentioned in the
complaint, or any of them, but that his signature to them, as
well as that of Fenelon, the chairman of said town, was litho-
gr?lph'ed from genuine signatures of Verke and Fenelon.

(. That at the time Verke signed the bonds he was not clerk

0.f the town of Weyauwega, and had not been clerk thereof
since June 17, 1871

8. That Jul
bonds, said
of the town,

Wy 13, 1871, the date when Verke signed said
Sackett was the duly and legally qualified clerk

9. That | . g
o That Fenelon, who signed the said bonds, was at the date
18 S1gned

dthy ;
=772 wie same the chairman of the town of Weyauwega,

as such signed the same.
VOL. 1X.

and

8
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10. That after the bonds were so signed, they, with the cou-
pons annexed, were issued and delivered by Fenelon, chairman
of the town of Weyauwega, to the Wisconsin Central Railroad
Company, and came to the hands of the plaintiff, who, prior to
their maturity, purchased and paid a full and valuable consid-
eration for them, in good faith, and without notice of any defect
in them or the coupons, or the signatures thereto.

The judges were opposed in opinion upon the following ques-
tions : —

1. Whether the town of Weyauwega was estopped from
showing the true date the bonds were in fact signed by Verke.

2. Whether the bonds, having been in fact signed by him
after he had ceased to be the clerk of the town, and had re-
moved therefrom his place of residence, and become a resident
of Peshtigo, in law were or could be valid or legal bonds of the
town of Weyauwega.

3. Whether the fact that the bonds bear upon their face the
date of June 1, 1871, and purport to be signed on that day by
Fenelon, chairman, and Verke, clerk, estops or prevents the

town from showing that the bonds were not in fact signed until
July 18, 1871, and that on that day Verke was not the clerk
of the town of Weyauwega ; and if it does not, whether in law
the said bonds and coupons are invalid in the hands of a bona
fide holder of the same. AT
Judgment having been rendered in favor of the plamtlff n

accordance with the opinion of the presiding justice, the town

sued out this writ of error.
The act of 1869 provides as follows: —

«Sger. 4. . . . It shall be the duty of the proper officers in 'eVeTY
such . ..town . .. to cause said . . . bonds so voted to be . .. issued
and to be paid over or delivered to the said railroad company. - - *

« Sgcr. 5. For the purpose of giving effect to the prow‘su)ni @
this act, the proper officers of every . .. town ... mentlons; l:;
this act are hereby declared to be . . . the chairman of the boar
of supervisors and the town clerk in each town.”

My. William P. Lynde for the plaintiff in error.
The town was not estopped from showing the t
which the bonds were in fact signed by Verke.

rue date ab
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The enabling act authorized the chairman of the board of
supervisors and the town clerk to execute bonds which should
bind the town. Neither one of them could do it alone. The
power was conferred upon them in their official capacity, and
they were constituted the agents of the town for a special
purpose. There can be no doubt that the town has a right
to show that the person who signs as town clerk was not
such when he executed the bonds, and had no authority to
bind the town. The Floyd Acceptances, T Wall. 666; Lee
v. Monroe & Thornton, 7 Cranch, 366; Whiteside et al. v.
United States, 98 U. S. 247 ; Mayor v. Eschback, 17 Md. 282;
Chisolm v. City of Montgomery, 2 Woods, 594 ; Story, Agency,
sect. 307.

The act authorized the « proper officers” of the town to
issue the bonds ; and those officers are declared to be the chair-
man of the board of supervisors and the town clerk. Verke,
when the bonds were signed, was neither. He occupied no
official position whatever, and his signature could have no
greater force or effect than that of any other private citizen.
He certainly could not bind the town, of which he was neither
an officer nor a resident. 2 Coler, Municipal Bonds, 136 ;
Head ~v. Providence Insurance Co., 2 Cranch, 127; Freud v.
D‘ennett, 4 Sco. N. R. 583; MeSpeden v. The Mayor, gec. of
New York, 7 Bosw. (N. Y.) 606; Zottman v. San Francisco,
20 Cal. 108.

Th:? power of the town to issue its bonds to aid in the con-
Stl‘llCtl(?n of this road being derived entirely from an act of
l-"e.legmlature which declares that they shall be issued by the
chairman of the board of supervisors and the town clerk, the
mode prescribed is essential to the validity of the bonds, —
:;:Z:T’ there .is no power to issue them in any other way, —
('f.‘-‘l‘istllox;[eg, ]}%tw]ng been in fact signed by Verke, after he had
q \b he t' 1e c]-erk, and removed his residence to Peshtigo,

g onds. are 1nvalid and do not bind the town.
Oﬂﬂllf;::.eolzczozhti]”g in t.his record to show that the town or its
is e ;f--thep he chairman of the board of supervisors, who
= \\jrong.-doers, ever knew of the execution of these

g until this suit was brought, nor to show that the town
received 9 .
any stock or any other consideration for the bonds. It
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would seem that they were given to the company as a gratuity.
What has the town done or said that should estop it from tell-
ing the truth? = There is a class of cases in which it has been
held that when a power is given to be exercised by certain
persons upon conditions precedent, the existence of which they
are authorized to ascertain and declare, and they exercise the
power, a holder for value of negotiable securities issued
thereunder need not go behind the authority; but in all of
them there was express legislative authority to issue the bonds
upon those conditions. Of this class are the following cases:
Commissioners of Knox County v. Aspinwall et al., 21 How.
539 ; Bissell et al. v. City of Jeffersonville, 24 id. 287 ; Moran
v. Commissioners of Miami County, 2 Black, 722; Mercer
County 'v. Hackett, 1 Wall. 83; Gelpcke v. City of Dubuque,
id. 175; Von Hostrop v. Madison City, id. 291; Rogers V.
Burlington, 8 id. 654 ; Supervisors v. Schenck, 5 id. 7725 Lee
County v. Rogers, T id. 181.

The distinction between those cases and that now before t'he
court is, that these bonds were not *issued by the body in-
trusted to do so.”

Mr. Edwin H. Abbot, contra.

The recital in the bonds estops the town from setting. up
any defect of execution which does not destroy their genuine
ness. ;)

Verke’s signature as clerk nunc pro tunc was a purely mint
terial act, which speaks truly from and at the date of the bond.
It lacks every essential element of forgery. He was clefl'k' ab
the date of the bonds. The coupons bore his genuine fac-smnlf?.
affixed while he was clerk, and accepted by the town as hiis
signature before his resignation. No one else could l)'(x_\"e cofty
pleted, according to commercial usage, the formal certificalion
of them as the obligations of the town. i

Yet even if Verke’s signing, under the circumstances stafﬁ‘ .
amounted to forgery, the delivery of the bonds by t_he pl'?l‘l' l\
chief executive officer of the town was such an adoption ol _‘ It
signature as genuine, as ever afterwards estopped tl:e_z tO\}“I'f"!”:T
impeaching it. ~Beaman v. Duck, 11 Mee. & W. .-‘:1 3 [ﬂ\.‘f‘i g
Bank of United States, 4 Dall. 284 ; Bank of the United 201
v. Bank of Georgia, 10 Wheat. 832; 2 Daniel, Negot

g-
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Instruments, sect. 135135 Woodruff v. Munroe, 33 Md. 146
Casco Bank v. Keene, 53 Me. 104 ; Leach v. Buchanan, 4 Esp.
226; Greenfield Bank v. Crafts, 4 Allen (Mass), 447; Union
Bank v. Middlebrook, 33 Conn. 956 ; Howard v. Duncan, 3 Lans.
(N.Y.) 174 ; Brook v. Hook, Law Rep. 6 Ex. 89; Williams
v: Bayley, Law Rep. 1 H. L. 200, 221; Wilkinson v. Stoney,
1 Jebb & S. 509 ; Robarts v. Tucker, 16 Q. B. 577; Arnold v.
Cheque Bank, Law Rep. 1 C. P. D. 578; Meacher v. Fort,
3 Hill (8. C.), 227; Hortsman v. Henshaw, 11 How. 177;
Price v. Neal, 3 Burr. 1354 ; Cooper v. Meyer, 10 Barn. &
Cress. 468; 5. ¢. 5 Mann. & R. 887; Young v. Grote, 4 Bing.
258 5 Ingham v. Primrose, T C. B. N. s. 82; Greenfield Bank
v. Stowell, 123 Mass. 196 ; Bigelow, Estoppel, 897; Bazendale
V. Bennett, Law Rep. 8 Q. B. D. 525, 530.

The directions of the Wisconsin statute are mandatory. The
fown cannot set up its own neglect to comply with them, in
order to defeat its just debt by denying the obligation.

The acts of a municipal officer within the scope of his au-
tllO}'ity in delivering a bond, ministerially defective in its exe-
cution, estop the municipal corporation from setting up mere
de'fects in execution when his authority extended to the deliv-
ering of a valid obligation of substantially the same form. The
same rule of agency appliés to towns and individuals.

MR. CHier JusticeE Waire delivered the opinion of the
court,

The ﬁmt question certified in this case is answered in the
affirmative. The legal voters of the town, by a vote duly
i«'}llti'ilsl pursuant to stat}xtory authority for that purpose, directed
i vzt;e of the. neg?tlable bonds in controversy. As soon as
s 0‘; Was given, i became the duty of the chairman of the
R s 1Superwsors and the 'clerk of the town to cause the
P )ﬁ made f)ut and delivered to the railroad company.

“° Wie Tequirement of the statute under which the vote

of t} .
5 “1e town was taken. The designated officers had no discre-
100 the premises,

After the vote

falna » an appropriate form of bond and coupons

signat; l.ngml.’hed and printed, with blanks in the bond for the
satures of ‘the chairman and clerk. As printed, the bonds
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bore date June 1, 1871. At that time Fenelon was chairman
and Verke clerk. The signatures of these officers were litho-
graphed and printed on the coupons. Before the bonds were
actually signed by Verke, he had resigred his office and moved
out of the town. Another clerk had been appointed and qual-
ified in his place. Apparently to save the expense of a new
lithograph and another printing of the bonds, Verke, after
going out of office, affixed his signature to those which lad
been printed. These bonds so signed by Verke and by Fene-
lon, who actually was chairman at the time, were tuken by
Fenelon and delivered to the railroad company. This having
been done, Ayling, the defendant in error, purchased the bonds
to which the coupons sued on were attached, and paid their
full value without notice of any claim of defence to their due
execution. Under these circumstances, we think the town i
estopped from proving that Verke in fact signed the bonds
after he went out of office. If Ayling had put himself on
inquiry when he made his purchase he would have found,
1, that the town had authority to vote the bonds; 2, that the
necessary vote had been given; 3, that at the date of the
bonds Verke was clerk and Fenelon chairman; 4, that their
signatures were genuine; and, 5, that the bonds had actually
been delivered to the railroad company by Fenelon, who was
at the time chairman. If a bank puts out a note for circula-
tion bearing the signature of one who was in fact president of
the bank when the note bore date, no one will pretend that
it could be shown as a defence to the note when sued upon
by a bona fide holder, that the signature of the person purpor‘t‘
ing to be president was affixed after he went out of 'oﬂice. D0
if one puts out a note purporting to be signed by lnmsglf, but
which was in fact signed by another having at the time no
authority from him, he cannot prove the forgery or “-;m't _lni
authority in the signer as against a bona fide holder. Ii"'
reason is obvious. The bank by issuing the note, and ‘]{"
individual by delivering the paper which purporte.d to 1.-e' ni
obligation, adopted what they thus put ouf as their own, it
became bound accordingly.
The same principle applies in this case.

tence that the obligation of these bonds 18 0

There is no pre:
ther or different
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from that authorized by the voters. So far as the record
shows, the town has received and retains the consideration for
which they were voted. No bad faith is imputed to any one.
Itis true the chairman alone made the actual delivery to the
railroad company ; but the presumption is, that what he did
was assented to by the clerk in office at the time. Certainly
it could not have been contemplated that, to make a binding
obligation, both the chairman and clerk must have been pres-
ent when the delivery to the railroad company was made ; and
as the presumption always is, in the absence of any thing to
the contrary, that a public officer while acting in his official
capacity is performing his duty, it must be assumed for all
the purposes of this case that the bonds were delivered to the
railroad company by the chairman with the assent of the clerk,
and, therefore, that they were issued as negotiable instruments
by the proper officers of the town. If the fact was otherwise,
it was incumbent on the town to make the necessary proof.

It is unnecessary to answer any of the other questions cer-
tified, further than has already been done. The answer to the
first question is decisive of the case.

Judgment affirmed.

CASE v. BEAUREGARD.

A member of a firm assigned and transferred in good faith his interest in the
Partnership property in payment of a just debt for which he was solely liable.

T *N'? creditor took possession of it and sold it to A., who, by an act of sale, in
:z(l]‘eli-lalt.the other r};enlber of the firm united, transferred it for a valuable con-
ot a“:’ t"lB- The firm a.nd the members of it were insolvent. C., claiming
ok ‘mple-contract creditor of the firm, then filed his bill to subject the
'Perty to the payment of his debt. Held, that C. had no specific lien on

the Ty . . L
b Property, and there being no trust which a court of equity can enforce,
e bill cannot be sustained.

APPEAL
the Distric

from the Circuit Court of the United States for
t of Louisiana.

This suit was brought July 10, 1869, by Frank F. Case,

receiver of the F

irst Nati : Sibk
Glistave . rst National Bank of New Orleans, against

Beauregard, Thomas P. May, Augustus C. Graham,
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George Binder, Alexander Bonneval, Joseph Hernandez, the
New Orleans and Carrollton Railroad Company, and the Fourth
National Bank of New York, to recover a debt of $237,000.89,
which he claimed was due from, and had been contracted by,
Beauregard, May, and Graham, while they were partners, and
carrying on business as such; and to have certain transfers of
partnership property set aside and subjected to the payment
of the debt. Beauregard leased, April 12, 1866, from that com-
pany its railroad tracks, its rolling-stock, and corporate privileges
for twenty-five years. The lease, although made to him indi-
vidually, was entered into on his part in view of a partnership
to conduct the enterprise, which on the first of that month was
formed between him, May, and Graham, for operating under
that lease the road. By the terms of the partnership, which
was to continue for twenty-five years from the date of the
lease, he was charged with the management of the road, was
to receive only a salary for his services, and when the capital
furnished by May and Graham was reimbursed to them with
eight per cent interest, the partners were to share the profits
equally, and all losses were to be equally borne by them. Ofl
their part, May and Graham were to furnish the requisite capl-
tal, fixed at $300,000. Locomotives had been used on the
road, but after the date of the lease the tracks were adapted to
horse-cars, important changes effected, and large purchases of
property made, for the uses and better equipment of the road,
all of which involved a heavy expenditure of money.

May 16, 1867, May assigned his interest to the United States.
Graham, on the 8th of that month, assigned his interest to
the Fourth National Bank of New York. The ba{lk fa’1]e<1
in that month, and was a creditor of the partnership. }h-e
latter had overdrawn, between Sept. 6, 1866, and May 1, 1867,
the account kept in that institution in the name of Beauregard,
as such lessee. At that time, May was president of thel
He directed the treasurer of the partnership to draw.upon t
bank without regard to the state of the accounts, .‘d.r.ld mstrllt"i;:,
the paying teller to honor the checks, promising tf; “-m:nit
good the deficit. It amounted to the sum for }vlnch t Ii-‘:.- '

: id to the bank.
was brought. No part of it has ever been pa 3 sote §iF
At one time, May deposited with it, as cash, a demand 10

ank.
he
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$40,000, drawn by him as attorney for Beauregard. ' At another
time, he drew a draft upon Graham for $125,000, which was
also credited upon the account as cash. Neither the draft nor
the note was paid. Both were held by the bank, and were
overdue at the time of its failure.

May had obtained from the assistant treasurer of the United
States at New Orleans public moneys, he knowing them to
be such, for his individual uses. In part payment of this
indebtedness he assigned, with other property, the balance to
his credit on the books of the bank, amounting to $315,779.10,
and his interest in the railroad company, its property and ap-
purtenances, and bound himself to execute any further acts or
instruments necessary to give a complete title to the property
transferred. A few days thereafter, May 16, 1867, he, claiming
toact under a power of attorney from Graham, conveyed, by an
act passed before a notary public of New Orleans, to the United
Stfftes “all and singular the right, title, interest, share, property,
claim, and demand of every nature and kind whatsoever, of them,
the said May and Graham, and each of them, in and to the
New Orleans and Carrollton Railroad, the lease and other fran-

chises thereof, and the railroad tracks, rolling-stock, engines,

cars, live-stock, and other appurtenances thereunto belonging

o In any wise appertaining; ” the same having been acquired
ll‘nd.er the lease and the articles of partnership aforesaid. The
[JI}lted States was to give him eredit for all that should be re-
ceved from the proceeds of the sale or other disposition of the
Interest conveyed,

Onglngfllted States, Oct. 81, 1867, in consideration of $228.-
Bon,nevn;eyEd the property so acquired by said act to Binder,
b a ,fand Hernan.dez, and further stipulated to save them
8119 (3(;;) Of;m any claim that 'might be set up by the bank for
lt's:;e-; % '” ia‘pparently st'andmg to the debit of Beauregard, as
i f"- lload, but which the act declares was due by May,
et te er}l( the transfer.ees from an assignment of Graham’s
The foge 0f the Fourth National Bank of the City of New York.
ham .mdlsl\;’rees assumed the liabilities due and owing by Gra-
P Suh‘(«]ul : afy‘ as lessees, on account of the railroad, as set out in
ot e of direct d'e]-ot, amounting to $122,852.58, and of pro-
Pective debt for additions, $40,000, — making $162,852.58.
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Oct. 15,1867, Binder, Bonneval, and Hernandez joined Beaure-
gard in an agreement or act of fusion with the railroad company,
whereby they surrendered to the latter all interest they had in
the lease of the road and property of the partnership; and the
company, being thus restored to the property and franchises
with which it had parted, entered into the possession thereof.
May, Graham, and Beauregard are insolvent.

An act of the legislatui'e was passed, by which the company
was authorized to scale its present stock, issue additional shares
of its capital stock to the extent of the value of the improve-
ments placed on the road during the partnership, and to con-
solidate its interests with the other parties. Accordingly the
company increased its stock so as to make it $800,000, of which
one equal moiety, or $400,000, was awarded to Binder, Hernan-
dez, Bonneval, and Beauregard, as representing in their right
the value of the improvements put on the road by the late
partnership, whose interests to the extent of two-thirds had
passed to the purchasers from the United States, the other one-
third being owned by Beauregard ; and for and in consideration
of the $400,000 of its capital stock, the New Orleans and Car-
rollton Railroad Company acquired and was put into possession
of all the real estate and other property acquired by the late
partnership of May, Graham, and Beauregard.

For the amount mentioned in his assignment, as standing' to
his individual eredit, May gave a “ certified ” check, of which
the United States is the present holder and owner. Of .the
amount transferred from the bank to the sub-treasury in New
Orleans, enough was applied to take up a check deawn by May
on the bank, dated Feb. 15, 1867, and forming part of the
assets of the assistant treasurer at New Orleans, and tl_ne o
mainder, $10,378.28, was credited on his check for $315.719.'10-

The complainant charges that the First Nationa.l I.Szmk, l»elfrg
the creditor of the partnership, had a lien or privilege on 1S
effects, and was entitled to be paid therefrom to the e

of the creditors of any member of the partnersllip;
its members was able

o dispose of the part-
that the deed

xelusion
that the

partnership was insolvent ; that none of
to pay his individual debts, or authorized t
nership property for the payment of such debts; B Fas
to the United States, its deed to Binder, Bonneval, and Hernam
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dez, and the deed of the latter parties and Beauregard to the
railroad company, are in fraud of the rights of the bank as a
creditor of the partnership, and that the same should be can-
celled and the partnership property sold to satisty the prior
and privileged claim of the bank. He prays that Binder, Bon-
neval, Hernandez, and Beauregard be enjoined from transfer-
ring or incumbering their stock in the company, and that the
latter be enjoined from recognizing or permitting such transfer,
and for general relief.

Bonneval, Binder, Hernandez, and the Carrollton Railroad
Company answered, and pleaded the existence of the debt due
from the bank to May as a bar to any claim upon them under
the allegations of the bill.

The Fourth National Bank also answered.

The bill was dismissed on a final hearing, and the complain-
ant appealed here.

Mr. J. D. Rouse and Mr. Charles Case for the appellant.

The object of the bill is to subject partnership assets to the
payment of a partnership debt. Such assets belong to the
partnership. Each partner is entitled only to a share of what
remains after payment of partnership debts and a settlement
of accounts. Bank v. Carrollton Railroad, 11 Wall. 628, and
the authorities there cited.

_The Code of Louisiana gives a statutory protection to the
rights of a creditor of the partnership, recognizing those which
the courts of chancery have elsewhere established, and adding
thereto in his favor a privilege upon partnership assets. The
hit.tﬂ‘ are a trust fund, or the common pledge of the partner-
ship creditors, who must be paid out of it before the creditors
of the respective partners; and the transfer by one of the latter

i.I] a D & 5
Payment of his separate debts is a fraudulent conversion of

the assets, and his creditors take as against those of the firm

’.‘O title tllle.reto. Hagan et al. v. Seott, 10 La. 345; Gardiner

12{:;«’.. Ve Smith, 12 id. 870; Claiborne et al. v. Creditors, 18 id.

v"ﬂ’ Bank of Tennessee v. MecKeage, 11 Rob. (La.) 180 ; Moore

S-”lf amplon et al., 3 La. Ann. 192 ; Smith v. MecMicken, id. 819 ;

B Albrecht, 17 id. 755 Succession of Beer, 12 id. 698;
Yht v. Simon, 4 id. 496,

At the time of the transfer by May of the property in ques-
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tion, in part payment of his individual indebtedness, his creditor
knew that the partnership was indebted to the bank. All
subsequent purchasers, when they acquired their respective
interests, were cognizant of the same fact. The partnership
and all of its members are insolvent, and its only creditor is
the bank. The partnership property being largely in esse, and
in possession of one of the defendants, is accessible only by the
aid of a court of chancery. The bank has no remedy at law,
and it is not necessary that the claim be established by judg-
ment. The complainant is, therefore, entitled to relief in
equity. Russell v. Clark’s Ezecutors; T Cranch, 69; Thurmond
v. Reese, 8 Ga. 449; Croone v. Bivens, 2 Head (Tenn.), 339;
Cornell v. Radway, 22 Wis. 260; Sanderson v. Stockdale, 11
Md. 563 ; Innes v. Lansing, T Paige (N. Y.), 583; O’ Brien et
al. v. Coulter et al., 2 Blackf. (Ind.) 421.

Mr. John A. Campbell and Mr. Henry C. Miller for the
appellee. i
Mr. Assistant Attorney-General Smith for the United States.

ME. JUSTICE STRONG delivered the opinion of the court.

The object of this bill is to follow and subject to the pay-
ment of a partnership debt property which formerly belonged
to the partnership, but which, before the bill was filed, had
been transferred to the defendants. There is little if any
controversy respecting the facts, and little in regard %0 the
principles of equity invoked by the complainant. "The impor-
tant question is, whether those principles are applicable to the
facts of the case.

No doubt the effects of a partnership belong to it so long as
it continues in existence, and not to the individuals who com-
pose it. The right of each partner extends only to a share
of what may remain after payment of the debts of t.he .ﬁrm
and the settlement of its accounts. Growing out of this rlgl'."
or rather included in it, is the right to have the 'p&l‘tvllelB]'fP
property applied to the payment of the partnershlrp flel:ts 1::
preference to those of any individual partner. l‘hls. IS’:lr-
equity the partners have as between themselves, and in u f
tain circumstances it inures to the benefit of the cred{tOIb o
the firm. The latter are said to have a privilege or preference,
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sometimes loosely denominated a lien, to have the debts due
to them paid out of the assets of a firm in course of liguida-
tion, to the exclusion of the creditors of its several members.
Their equity, however, is a derivative one. It is not held or
enforceable in their own right. It is practically a subrogation
to the equity of the individual partner, to be made effective
only through him. Hence, if he is not in a condition to
enforce it, the creditors of the firm cannot be. Rice v. Bar-
nard et al., 20 Vt. 479; Appeal of the York County Bank,
32 Pa. St. 446. But so long as the equity of the partner
remains in him, so long as he retains an interest in the firm
assets, as a partner, a court of equity will allow the creditors
of the firm to avail themselves of his equity, and enforce,
through it, the application of those assets primarily to pay-
ment of the debts due them, whenever the property comes
under its administration.

: It is indispensable, however, to such relief, when the cred-
ttors are, as in the present case, simple-contract creditors, that
the partnership property should be within the control of the
court and in the course of administration, brought there by
the lfankruptcy of the firm, or by an assignment, or by the
creation of a trust in some mode. This is because neither
‘the partners nor the joint creditors have any specific lien, nor
Is there any trust that can be enforced until the property has
Passed in custodiam legis. Other property can be followed
o.nly after a judgment at law has been obtained and an execu-
t10r3 has proved fruitless.

So, if before the interposition of the court is asked the
Property has ceased to belong to the partnership, if by a bona
Jie transfer it has become the several property either of one
P:::?:,(:;l O]f a third person, the equities of the partners are
m'(’lli;;r; :1( ) 'and consequentl.y the derivative equities o.f the
ey plPif.er;e til:tl an end. It is, thel:efore, always essential to
DoSfesbicto n 1(:1 right of the crfadxtors that there shall be
S zrs \vnel by the partnership when the claim for pref-
(6 Ves 151((’]‘%8’ 1t to be enforced. Thu:s,, in Ez parte Ruffin
retimd,. .(m{u)r;i;t'rhet;e from a pa:rtnersh1p of two persons one
taking o l:d g the partnership property to the ?ther, a.nd

nd for the value and a covenant of indemnity
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against debts, it was ruled by Lord Eldon that the joint
creditors had no equity attaching upon partnership effects,
even remaining in specie. And such has been the rule gen-
erally accepted ever since, with the single qualification that
the assignment of the retiring partner is not mala fide. Kim-
ball v. Thompson, 13 Metc. (Mass.) 283; Allen v. The Centre
Valley Company et al., 21 Conn. 180; Ladd v. Griswold, 9 Il
25; Smith v. Edwards, T Humph. (Tenn.) 106; Rolb and
Others v. Mudge and Another, 14 Gray (Mass.), 534; Baker’s
Appeal, 21 Pa. St. 76; Sigler ¢ Richey v. Knox County Bank,
8 Ohio St. 5115 Wilcox v. Kellogg, 11 Ohio, 894.

The joint estate is converted into the separate estate of the
assignee by force of the contract of assignment. And it makes
no difference whether the retiring partner sells to the other
partner or to a third person, or whether the sale is made by
him or under a judgment against him. In either case his
equity is gone. These principles are settled by very abundant
authorities. It remains, therefore, only to consider whether,
in view of the rules thus settled and of the facts of this
case, the complainant, through any one of the partners, has a
right to follow the specific property which formerly belonged
to the partnership, and compel its application to the payment
of the debt due from the firm to the bank of which he is the
receiver.

The partnership, while it was in existence, was con.lposed
of three persons, May, Graham, and Beauregard, but it had
ceased to exist before this suit was commenced. It was
entirely insolvent, and all the partnership effects had been
transferred to others for valuable considerations. None of
the property was ever within the jurisdietion of the court for
administration.

On the 8th of May, 1867, Graham, one of the partnef.
assigned all his right and int<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>