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An order will be entered allowing the plaintiff in error to
amend the writ by inserting the third Monday of the present
term as the return-day, in lieu of the ¢second Monday in
October,” and requiring him to cause a new citation, return-
able on the first Monday in May next, to be issued and served

on the defendant in error.
So ordered.

STRINGFELLOW ». CAIN.

1. Under the act entitled “ An Act concerning the practice in territorial courts,
and appeals therefrom,” approved April 7, 1874 (18 Stat. pt. 8, p. 27), the ap-
pellate jurisdiction of this court over the judgment or the decree rendered
by a territorial court in a case not tried by a jury can only be exercised by
appeal.

2. Where the record of a suit is duly certified upon an appeal to a district
court in Utah, and the latter states its findings of fact and its conclusions
of law separately, and appeals from its order refusing a new trial and from
its judgment are taken to the Supreme Court of that Territory, the stat-
ute whereof requires a statement, to be settled by the judge who heard t‘he
cause, specifically setting forth the “particular errors or grounds ” relied
on, and containing “so much of the evidence as may be necessary to ex-
plain them, and no more;” and where a statement settled and signed .hY
him, and annexed to the copy of the order refusing a new trial, contains
all the testimony and written proofs and allegations of the parties certl.ﬁe‘l
up to the District Court, upon which the trial was had, and it was stipuw
lated that the statement might be used on an appeal from the judgment to
the said Supreme Court, — Held, 1. That the proceeding was thus made
to conform to the requirements of the Practice Act of Utah, and that'lile
latter court was called upon to decide whether the evidence was sufficient
to sustain the findings of fact, and, if it was, whether they would support
the judgment. 2. That if that court reverses the judgment because the
evidence does not sustain the findings, other findings must be made before
the case can be put in a condition for hearing here ; but if it has all the
evidence which could be considered below, should the case be {enlan‘ied,
it may sfate the facts established by the evidence and render Ju"gf“e"‘_“'
On an appeal to this court, the case, if otherwise properly here, _Wl”],'f
determined upon the facts so stated. 8. That if the ﬁndings‘ of the ll\-:
trict Court he sustained, and its judgment affirmed, or if its - judgment "“
reversed for the reason that the findings are not sufficient to suppor‘I ::{L
judgment, such findings are, in effect, adopted by the said S}lpreme : ":.-n;
and they, for the purpose of an appeal here, furnish a sufficient Siﬁ‘e”' o
of the facts of the case, within the meaning of the act i concefﬂ‘_“:‘_i.
practice in territorial courts and appeals therefrom,” approved April 7, 151
Supra.
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3. A, possessed of a lot in the city of Salt Lake, Utah, died in 1857, leaving a
widow and minor children. Under the act of March 2, 1867 (14 Stat. 541),
the mayor, Nov. 4, 1871, duly entered at the proper land-office the lands occu-
pied as the site of the city, and received, June 1, 1872, a patent therefor, “ in
trust for the several use and benefit of the occupants thereof according to
their respective interests.” The legislature of the Territory prescribed, by a
statute approved Feb. 17, 1869, rules and regulations for the execution of
such trusts, and provided that the several lots and parcels within the limits
of the lands so entered should be conveyed to “ the rightful owner of pos-
session, occupant, or occupants,” or to such persons as might be entitled
to the occupancy or possession. Shortly after A’s death his widow relin-
quished the possession of a part of the lot. She subsequently conveyed
another portion thereof, and removed with her children therefrom. An-
other portion was sold by the administrator of A., to pay taxes assessed
and debts incurred by making improvements upon the property after the
latter’s death. The purchaser paid full value therefor, and has since Dec.
10, 1869, remained in the exclusive possession thereof. Held, 1. That A.
at the time of his death had, by reason of his possession of the lot, an
inchoate right to the benefit of the act of Congress, should under its pro-
visions the lands be entered, and that his right to maintain the possession
as against the other inhabitants of the city descended under the laws of
Utah to his widow and children. 2. That the withdrawal of the widow and
children from parts of the lot, and her voluntary surrender of all control
over them, extinguished her and their rights as to such parts. 3. That,
under the territorial statute, an occupant of a lot could sell and convey
his possessory rights therein, before the lands were so entered. 4. That
the purchaser from the administrator is entitled to a conveyance from the
mayor. 5. That the widow and children of A. are entitled to a deed from
the mayor conveying to them, according to their respective interests, that

part of the lot whereof they were in possession at the time the lands were
entered.

ERROR to and appeal from the Supreme Court of the Terri.-
tory of Utah.

The facts are stated in the opinion of the court.

“ZI‘IT. George W. Biddle and Mr. J. L. Rawlins for String-
ellow.

Mr. Robert N, Baskin, contra.

Mr. CHIEF JUSTICE WAITE delivered the opinion of the
court.

By the act of Congress « concerning the practice in territo-
rllal courts and appeals therefrom,” approved April 7, 1874 (18
htat.- pt. 3, p. 27), the appellate jurisdiction of this court over
the judgments and decrees of the territorial courts in cases of
trial by jury is to be exercised by a writ of error, and in all
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other cases by appeal. It follows that the appeal in this case
was properly taken, and that the writ of error must be dis-
missed.

An important question arising under that part of the Civil
Practice Act of Utah which relates to appeals in a civil action
from the District Court to the Supreme Court of the Territory
has been elaborately discussed in the argument, but in the
view we take of the case it need not be decided. Thisisa
special statutory proceeding, instituted in a Probate Court to
settle disputes between claimants as to their respective rights
under the trust created through the purchase, by the mayor of
Salt Lake City, of the lands on which the city stands, pursuant
to the authority for that purpose granted by the act of March
9, 1867 (14 Stat. 541), «for the relief of the inhabitants of
cities and towns upon the public lands,” and the several acts
amendatory thereof. The territorial statute under which this
trust is to be carried into execution (Comp. Laws Utah, 1876,
879) requires parties interested to sign a statement in writing
containing the particulars of their claim, and deliver it to the
clerk of the Probate Court of the county. If there are conflict-

ing claimants, it is made the duty of the probate judge to call
them before him, “and proceed to hear the proof adduced and
the allegations of the parties, and decide according to the justice
of the case.” The statements filed stand in the place of plead_-
ings. The court is required to cause full minutes of the test:-
mony to be kept, which must be preserved with the papers, and

entered on the record with the decision at length. If either
party is aggrieved by the decision, he may appeal to the District
Court, as in other cases, and upon the perfection of an appeal
the Probate Court must “cause the testimony and \.vritten
proofs adduced, together with the statements of the parties and
the judgment of the court, to be certified to the District Court,
to be there tried anew, without pleadings, except as above pro-
vided.”

This case was heard in the District Court on the re.cord. i
tified up in accordance with these requirements, and in g“fmg
its decision the court stated its findings of fact and con.clusm]n%
of law separately. In this it followed the rule prescribed by
the Civil Practice Act of Utah, on a trial by the court of an
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issue of fact in a civil action. After the decision had been
made, the present appellees moved for a new trial, on the ground
that the evidence was not sufficient to support the findings.
This motion was denied, and appeals were thereupon taken
to the territorial Supreme Court, both from the judgment and
the order refusing a new trial. Such appeals are allowed by
the Practice Act. When an appeal is taken to the Supreme
Court of the Territory, the law requires a statement to be set-
tled and signed by the judge who heard the cause, which shall
set forth « specifically the particular errors or grounds” relied
on, “and contain so much of the evidence as may be necessary
to explain the particular errors or grounds specified, and no
more.” This statement is annexed to the copy of the judgment
roll or order appealed from and furnished to the Supreme Court.
Comp. Laws Utah, 1876, 493, 494.

The statement settled and signed in this case, annexed to
the copy of the order refusing a new trial appealed from, con-
tained all the “testimony, written proofs, and statements of
the parties” certified up from the Probate Court, and upon
which the trial was had ; and it was stipulated that the state-
ment on the appeal from this order might be used, so far as
applicable, on the appeal from the judgment. Thus, the pro-
ceeding was made to conform to the regulations of the Practice
Act in reference to appeals in civil actions, and the court was
called upon to decide whether the evidence was sufficient to
sustain the findings of fact, and, if it was, whether the facts as
found would support the judgment. In short, the Supreme
Court 'of the Territory was called upon to determine whether,
according to the justice of the case as shown by the record, the
Judgment of the District Court was right.

Th_e act of April 7, 1874 (supra), provides that on appeals
to this court from the territorial courts, in cases where there
,]‘las. been no trial by jury, instead of the evidence at large, a
statement of the facts of the case in the nature of a special
\l.‘-‘I'illc:t, and also the rulings of the court on the admission or
ll‘ij‘mz-u}(\)n of evidence when excepted to, shall be made and cer-
i:'l:ll:liclr-ii):hjfcfll]n,mt blelow, .and transr.nitted to this court with the
thid el i 44 1Li P‘_Uceedmgs and ']qument or decree. Under

» It the findings of the District Court are sustained by
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the Supreme Court, and a general judgment of affirmance ren-
dered, the findings of the District Court, thus approved by the
Supreme Court, will furnish a sufficient * statement of the facts
of the case” for the purposes of an appeal to this court. The
same will be true if there is a reversal, for the reason that the
facts as found are not sufficient to support the judgment. DBut
if, as in this case, the judgment is reversed because the evidence
does not sustain the findings, other findings must be made be-
fore the case can be put in a condition for hearing in this court
on appeal. Without undertaking to decide what would be the
proper practice in an ordinary civil action when a judgment is
reversed because a new trial was refused in the District Court,
we are clearly of the opinion that in a suit like this, where all
the evidence is before the Supreme Court that could be con-
sidered by the District Court if the case should be sent back,
it is proper for the Supreme Court itself to state the facts es-
tablished by the evidence and render the judgment which ought
to have been rendered by the District Court. To remand the
case for a new trial would be in substance only to direct the
District Court to state the facts as found by the Supreme Court
and adjudge accordingly. This would make another appeal to
the Supreme Court necessary in order to put the case in a sit-
uation for a review in this court, the probabilities being that
on such an appeal the Supreme Court would be called upon
to do no more than affirm its former judgment. There is no
statute of the Territory which in express terms creates the
necessity for such a circuity of action, and we do not think the
Practice Act, when fairly interpreted, requires it. UpOHI a
new trial no new testimony could be introduced. The District
Court could do no more than find the facts which, in the opin-
ion of the Supreme Court, should have been found befor'e, and
the judgment which should follow from those facts may just as
well be settled by the Supreme Court on the first appeal as on
a second. We conclude, therefore, that the case 1s pl‘OPerly
here for decision upon the facts stated by the Supreme Court,
and this brings us to the inquiry whether, upon these facts, the
judgment appealed from was right. .

The act of March 2, 1867 (supra), provides that the “Iant:
so settled and occupied” for a town site may be entered at the
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land-office, * in trust for the several use and benefit of the oc-
cupants thereof according to their respective interests,” and
that the execution of the trust shall « be conducted under such
rules and regulations as may be preseribed by the legislative
authority of the State or Territory.” The legislature of Utah
enacted that the lands so acquired in trust should be conveyed
to the “rightful owner of possession, occupant, or occupants,”
or to such persons as might be entitled to the occupancy or
possession. Comp. Laws, 381.

In Cofield v. MeClelland (16 Wall. 831), this court decided
that the act of Congress created the trust in favor of those who
at the time the entry was made were occupants, or entitled to
the occupancy.

In Hussey v. Smith (supra, p. 20), we held that a non-resident
might, by purchase from an occupant, acquire such a right to
the occupancy as would entitle him to a judgment for a con-
veyance under the trust. The power of an occupant to sell
and convey his possessory rights is clearly recognized by the
territorial statute.

It is expressly found that the appellees were not in the
actual possession of any part of the lot, except that which was
adjudged to them by the District Court, when the entry was
made by the corporate authorities. J oseph Cain died in 1857,
leaving his widow, Elizabeth Cain, and two minor children,
Elizabeth, now Mrs. Crimson, aged nine years, and Joseph M.,
aged seven. He then occupied the whole of the east half of
the lot in question as his homestead. Soon after his death,
Brigham Young set up a claim to the north half of the premises,
and the widow, without recognizing his right, submitted to his
demand. Young afterwards assumed to control the property,
ftnd transferred a part of it by deed to J ennings, who went
into posAsess'ion, claiming the right of occupancy, and under his
Occupation improvements were made by himself or his tenants.
Young was never himself an actual occupant, but it is found
that ‘when the testimony was taken the Co-operative Company
Was In possession, paying him rent. It does not, however, dis-
tinctly appear from the findings whether either J ennings or

the company were occupying the property when the entry was
made at the land-office,
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At some time after the death of Cain, his widow sold and
conveyed to Charles King all ¢ her right of claim, interest, and
possession ” in that part of the south half of the premises in
controversy which was claimed by Jennings and adjudged by
the District Court to him. When the testimony was taken in
the case, the Co-operative Mercantile Company was in actual
possession of this part of the lot, paying rent to Jennings. It
is not stated definitely when this conveyance was made by Mrs.
Cain or when the tenants of Jennings went into possession,
though it is found that Jennings himself was never an actual
occupant of the property.

On the 10th of December, 1869, the Stringfellow Brothers
went into the possession of that part of the premises claimed by
them, under a sale made by the administrators of Cain to pay
taxes assessed upon the property after his death, and to pay
debts incurred for improvements also made after his death.
They paid for the property its full market value at the time,
and were in the actual occupation when the entry was made
by the corporate authorities at the land-office. The children
of Cain were not made parties to the proceedings in the Pro-
bate Court to obtain an order for the sale, but from the time
the sale was made until the statements were filed in the office of
the clerk of the Probate Court, neither they nor their mother
had possession of the premises which were sold. :

Upon this state of facts it is apparent that the real question
to be settled is whether the children of Cain retain the benefit
of their father’s occupancy of that part of the lot in controversy
not in their actual possession when the town site was entered
at the land-office by the corporate authorities. All the inte.rest
their father had in the lot when he died was an inchoate right
to the benefit of the town-site law in case the property Shoul‘d
be purchased from the United States by the corporate authorl-
ties under the provisions of that law. All he could do was to
maintain his occupancy, and claim the statutory trust in 111.8
favor in case that trust should be created. He held the post
tion of one seeking to acquire a title by a possession adve'rse ,
all the other inhabitants of the town. His right to mam'ial‘ll
this adverse possession descended under the laws of Utah to _]”3
widow and children. There can be no doubt that the possessiot
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the children thus acquired, if continued, would have ripened
into a perfect title under the trust.

The infants could not bind themselves by contract to sell
and convey their possessory rights, but they might lose their
rights by a failure to keep possession. They need not maintain
an actual occupancy, but they must in some form retain con-
trol of the property to the exclusion of an adverse entry.
When Cain died, the mother became the head of the family
and by the laws of Utah the natural guardian of the children.
In this way she had by law the control of their persons. If
she remained in the possession of the property she necessarily
did so for the benefit of her children and herself in proportion
to their respective interests in the inheritance; but if she
voluntarily withdrew from the property and gave it up to
others, the rights of the children as well as herself, which de-
pended upon keeping the possession, were gone. The adverse
possession commenced by the father might in this way be
abandoned.

Applying these principles to the facts as stated we think it
clear that the rights which the children had as occupants on
their father’s death were given up by their mother, except as to
that part of the lot they had in actual possession when the
corporate authorities purchased the land from the government.
Soon after the death of the father the mother yielded up the
bossession of the north half of the lot on the demand of M.
Young, the leader of the Mormon Church, to which she and
her husband during his life belonged. It matters not for the
Purposes of this inquiry whether this was rightfully or wrong-
fully done.  In point of fact it was done many years before the
purchase from the government. After that Young assumed
the 00n.tr01 of the property so surrendered and deeded some
P‘“‘tnof 1t away. Subsequently the mother sold and conveyed
r;;i::f,fha% }?art of the south half fvhich is now claimed by
i tl?is. L S1 0211; thetfacts as sta.ted 1t may fairly b'e presumed
ity e 10 save or improve the remainder. Her

¢ When he died owed no debts, and so far as appears
ity i!fni?fierable amoun.t of property except his possessory
éf:\rue(i r{l-uls .lot. To raise the means to pay taxes which

“rued after his death, and to pay debts incurred for improve-

had no ¢
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ments also made after his death, his administrators sold that
part of the south half now claimed by the Stringfellows, and
received its full value in money. When these several sales
were made the mother withdrew with her children from the
occupancy, and the Stringfellows made an actual entry in
December, 1869, which they have kept up until the present
time. If the mother was not technically the guardian in socage
of the children, she occupied under the circumstances the
place of such a guardian, and Mrs. Crimson, who was then
unmarried, must have been of full age when the Stringfellows
took their possession. We cannot see how there could be an
abandonment if this is not, and it seems clear to our minds that
it must have been made by the mother in an honest effort on
her part to save all she could of that which the father by his
original occupancy had endeavored to secure.

We are, therefore, of the opinion, from the facts as they are
stated by the Supreme Court : —

1. That the surrender of the north half of the lot by Mrs.
Cain on the demand of Young was such an abandonment of the
possession as deprived her and her children of the right to
claim title to that part of the lot without a subsequent entry,
which is not shown. '

2. That the conveyance by Mrs. Cain to King operftted n
the same way in respect to that part of the south half of the lot
embraced in her deed to him.

3. That the administrator’s sale had the same effect as t0
that part of the lot bought by George and Samuel Stringfellow,
or one of them.

4. That George and Samuel Stringfellow are entitl(.all. to a
conveyance of that part of the lot described in the administra-
tor’s deed, and claimed by them in their statement filed with
the clerk of the Probate Court.

5. That the appellees are entitled to a conveyance of all
part of the south half of the premises not embraced in the
of Mrs. Cain to King and in that of the administrato
Stringfellow, and no more. ; Gl

The judgment of the Supreme Court of the T'el‘rltOFY. s
therefore be reversed, and the cause remanded with instruct TN;S'-
1. To enter or cause to be entered in the proper court & Jite"

that
dt.‘l.‘d
rs o
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ment in favor of George Stringfellow and Samuel Stringfellow
for that part of the lot purchased by them at the administra-
tor's sale. 2. To enter or cause to be entered a judgment
in favor of the appellees, according to their respective interests
under their inheritance from Joseph Cain, for that part of the
south half of the premises in controversy not sold to String-
fellows and King, and dismissing their claim as to all the rest
and residue of the lot. 8. To rehear the case upon the evi-
dence sent up from the District Court in respect to the claims
of Jennings and Young as against the corporate authorities of
Salt Lake City, and decide according to the justice of the case.
The appellees will pay the costs of this appeal.

Judgment reversed.

- Mr. Justice STRONG and M. JusricE Braprey did not
81 in this case nor take any part in deciding it.

CANNON v. PRATT.

1. The doctrine in Stringfellow v. Cuin (supra, p. 610) reafirmed.

2. The Probate Court of Utah has Jjurisdiction to determine the conflicting rights
of claimants to lots forming part of the lands in that Territory entered as
a town site under the act of Congress of March 2, 1867 (14 Stat. 541), and an
appeal may be taken from the judgment of that court to the District Court,
Vfrithin one year after it has been rendered.

. A judgment will not be reversed for error in excluding testimony which is

cum;ﬂative only, if it is apparent that if received it would not affect the
result.

APPEAL from the Supreme Court of the Territory of Utah.
The facts are stated in the opinion of the court.

 Mr. George W. Biddie and Mr. J. L. Rawlins for the appel-
lants, :

Mr. Robert N, Baskin, contra.

00111\11'? CHIEF JusTicE WAITE delivered the opinion of the

i

his, like Stringfellow v. Cain (supra, p. 610), was a statu-
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