NarionaL BANK v. BANK oF CoMMERCE. [Sup. Ct.

NATIONAL BANK 9. BANK oF COMMERCE.

Where a judgment was rendered October 5, and the present term commenced
October 15, and the writ of error and citation were returnable on the “second
Monday in October next,” the court, March 17, grants, on motion of the plain-
tiff in error, an order allowing the writ to be amended by inserting the third
Monday of the term as the return-day thereof, but requires him to cause a
new citation returnable on the first Monday of the following May to be issued
and served.

MotION to amend a writ of error to the Circuit Court of
the United States for the Eastern District of Missouri.

Mr. Philip Phillips in support of the motion.

Mg. CuIEF JUsTICE WAITE delivered the opinion of the
court. .

The judgment below was rendered Oct. 5, 1878, and the
present term of this court commenced October 15. A writ
of error returnable on the “ second Monday in October next A
was sued out and served the day the judgment was rendered.
A citation returnable on the same day with the writ was duly
signed and served before the first day of the term.

Rule 8 of this court provides that in cases when the judg-
ment+is rendered less than thirty days before the first day of
the next term of this court, the writ of error and citation may
be made returnable on the third Monday of the term, and be
served before that day. By sect. 1005 of the Revised Stat-
utes this court is authorized at any time, in its discretion and
upon such terms as it may deem just, to allow an amend-
ment of a writ of error when it is made returnable on a day
other than’the day of the commencement of the term next
ensuing the issue of the writ, provided the defect has not
prejudiced, and the amendment will not injure, the defend-
ant in error. Sect. 999, Rev. Stat., provides that the adverse
party shall have at least thirty days’ notice of a writ of error
by citation. :

The plaintiff in error now moves to amend the writ so as
to make the return-day the first day, or the third Monday of
the present term; for the issue of a new citation to conform
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to the amended writ, and for leave to file the transcript and
docket the cause. L

We think the motion should be granted. Sect. 1005 clearly
authorizes us, in our discretion, to allow the amendment of the
writ, and we cannot see that the defect has prejudiced, or that
the amendment will injure, the defendant in error. The fact
that thirty days could not elapse between the date of the writ
and the return-day presents no objection. Sect. 999 of the
Revised Statutes is but the re-enactment of a similar provision
in sect. 22 of the Judiciary Aect of 1789 (1 Stat. 84), and
until the promulgation of the present rule at the December
Term, 1867 (6 Wall. vi.), all writs of error were made re-
turnable on the first day of the term next after their date, no
matter how short the time between the day of the issue and
that of the return. The citation followed the writ, and ser-
vice was required before the return-day. By a rule entered
as early as the February Term, 1808, if the writ issued within
thirty days before the meeting of the court, the defendant in
error was at liberty to enter his appearance and proceed to
trial, or otherwise the cause was continued. 1 Cranch, xviii.
At the same term, in Lloyd v. Alezander (id. 865), the reason
for the adoption of the rule is stated, and in Welch v. Mande-
ville (5 id. 821), the court decided that when the citation was
not served thirty days before the term, the defendant in error
would not be required to go to a hearing without his consent.
The meaning of the statute is not that the citation shall be
Ser\'e"d thirty days before the return-day, but that the defend-
ant In error shall have at least thirty days’ notice before he
can be compelled to go to a hearing. We do not understand
that the case of Yeaton v. Lenoz (7 Pet. 220) holds otherwise.

(‘er.tainly there was nothing in the facts to require any such
decision. :

As t.he return-day of the writ is changed, a new citation
should issue to notify the defendant in error of what has been

done. This is clear]
Lash, 94 U. S, 192

The transcript may be filed and the cause docketed upon a

comPliance by the plaintiff in error with the rules in that
particular.
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y within the rule as stated in Dayton v.
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An order will be entered allowing the plaintiff in error to
amend the writ by inserting the third Monday of the present
term as the return-day, in lieu of the ¢second Monday in
October,” and requiring him to cause a new citation, return-
able on the first Monday in May next, to be issued and served

on the defendant in error.
So ordered.

STRINGFELLOW ». CAIN.

1. Under the act entitled “ An Act concerning the practice in territorial courts,
and appeals therefrom,” approved April 7, 1874 (18 Stat. pt. 8, p. 27), the ap-
pellate jurisdiction of this court over the judgment or the decree rendered
by a territorial court in a case not tried by a jury can only be exercised by
appeal.

2. Where the record of a suit is duly certified upon an appeal to a district
court in Utah, and the latter states its findings of fact and its conclusions
of law separately, and appeals from its order refusing a new trial and from
its judgment are taken to the Supreme Court of that Territory, the stat-
ute whereof requires a statement, to be settled by the judge who heard the
cause, specifically setting forth the “particular errors or grounds ” relied
on, and containing “so much of the evidence as may be necessary to ex-
plain them, and no more;” and where a statement settled and signed .hY
him, and annexed to the copy of the order refusing a new trial, contains
all the testimony and written proofs and allegations of the parties certl.ﬁe‘l
up to the District Court, upon which the trial was had, and it was stipuw
lated that the statement might be used on an appeal from the judgment to
the said Supreme Court, — Held, 1. That the proceeding was thus made
to conform to the requirements of the Practice Act of Utah, and that'lile
latter court was called upon to decide whether the evidence was sufficient
to sustain the findings of fact, and, if it was, whether they would support
the judgment. 2. That if that court reverses the judgment because the
evidence does not sustain the findings, other findings must be made before
the case can be put in a condition for hearing here ; but if it has all the
evidence which could be considered below, should the case be {enlan‘ied,
it may state the facts established by the evidence and render Jll“gf“e"‘_“'
On an appeal to this court, the case, if otherwise properly here, _Wl”],'f
determined upon the facts so stated. 8. That if the ﬁndings‘ of the ll\-:
trict Court he sustained, and its judgment affirmed, or if its - judgment "“
reversed for the reason that the findings are not sufficient to support ::{L
judgment, such findings are, in effect, adopted by the said S.upreme Lov -nl.
and they, for the purpose of an appeal here, furnish a sufficient Sm“ei,”:hl-
of the facts of the case, within the meaning of the act i concefﬂ‘_“:‘_i.
practice in territorial courts and appeals therefrom,” approved April 7, 151
Supra.
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