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jurisdiction of our courts, as are also our own citizens, I do not
think those courts have any control over the British govern-
ment or its agents in the distribution of the fund awarded to
them.

It does not appear from any thing in the record, as I read it,
that the fund in controversy has ever been voluntarily paid
into court by the agent of that government. It is an indeli-
cate attempt by the courts of this country to seize in transitu,
for its own citizens, what by treaty this government has agreed
to pay to another government for its subject.

UNIVERSITY ». PEOPLE.

A statute of Illinois, passed in 1855, declares that all the property of the North-
western University shall be for ever free from taxation. As construed by
the assessors and by the Supreme Court of the State, a statute of 1872, con-

¢ forming taxation to the new constitution of 1870, limited this exemption to
land and other property in immediate use by the institution. Held, 1. That
%he latter statute impaired the obligation of the contract of exemption found
In the statute of 1855. 2. That whether the statute of 1855 is a valid con-
Imq, or is void by reason of its conflicting with the State Constitution of
1848, under which it was made, is a question on which the judgment of that
ciourt ?an }:>e reviewed here. 8. That the lots, lands, and other property of
tie university, the annual profits of which, by way of rent or otherwise, are
?EVOtf‘d to the pu.rp()-scs of the institution as a school, could, within the mean-
ng of that Constitution, be exempted by statute from taxation, and that the

exel v i imi .
! lmptmg power of the legislature was not limited to real estate occupied or
0 immediate use by the university.

IiRP»OR to the Supreme Court of the State of Illinois.
m;nt)ilsl'e.l‘]m]’.e T‘_“"“a 1875, of the County Court of Cook County,
v ;]:J’gtlrtutlun, In the manner preseribed by the revenue
m:f:xL oo -t,dt]e, e made by the county collector, for a judg-
1evie(]‘Bl llh ands in that county, delinquent for the taxes
and assessed upon them for the year 1874, for State,

County, town, Ao
chool, and Sy :
the Tigt < ) y municipal corporation purposes. In

distim-t p
Pendiy

eére embraced some four hundred and twenty-seven
alc;al's belonging to the Northwestern University.

o 3] 4 : . .

g this application, the Umverswy appeared and filed
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its objections to judgment being entered against these parcels,
and to their sale for delinquent taxes; alleging that, by an act
of the legislature of Illinois, approved Jan. 25, 1851, it was
created a corporation, and that by an amendment to its charter,
made Feb. 14, 1855, all its property of whatever kind or de-
seription was declared to be for ever free from taxation for
any and all purposes whatever ; that by the terms of the charter
and amendment the State contracted with it that from and
after the passage of the amendment all its property of whatever
kind and description should be for ever free from taxation for
any and all purposes; that the charter and amendment had
been accepted by it and were still in force; and that the taxes
complained of had been levied without its assent and in viola-
tion of the charter and amendment.

At the trial, it having been admitted that the proper notice
and return of the delinquent list had been made as required by
law, the collector rested. The university thereupon offered in
evidence a stipulation of counsel, that at the time and befoi'e
the taxes were assessed and levied the parcels enumerated in
the objections belonged to, and still belong to, the university,

and are leased by it to different parties for a longer or a shorter
period, and that all of the parcels are held for sale or l'ea?e’
for its use and support, and for the objects contemplated in 1ts
charter ; that the lands which are occupied by buildings or

other direct appliances of education are not taxed or included
in such parcels; that since the passage of the char'ter and
amendment, the corporation has expended in the erection an:l
purchase of buildings, apparatus, and other facilities and apph:
ances for education, and for the promotion of the objects statf\l
in the charter, over $200,000, realized from donations fmd the
sale of lots and 1#nds, and has built up a university with sev-
eral departments, in which more than five hundred students
taught the higher branches of learning. y

The charter was also offered in evidence. The first section
constitutes certain individuals therein named a body 09rp('*!'_='1"
under the name of « Trustees of the Northwestern Umversltyf
with succession, and with power to acquire, hold, and (nm\'.v}-
real and personal property, and to make by-laws fctr the goverh
ment of the institution,” &c. The second section regulates

are
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the term of office of the trustees, and requires the board of
trustees to hold the property of the institution for the purposes
of education, and not as stock for their individual benefit.

The fourth section locates the institution in or near Chicago,
and gives the corporators power in their corporate name to take
property by gift, grant, conveyance, or devise, and to grant,
sell, devise, let, place out at interest, or otherwise dispose of the
same for the use of the institution, and to apply the funds col-
lected or the proceeds of the property to erecting buildings,
supporting the teachers, officers, and servants of the institution,
and procuring books and apparatus. Tt restricts the amount of
land the corporation can hold to two thousand acres, unless it
receives the same by gift, grant, or devise.

An amendment to the act of incorporation was approved
Feb. 14, 1855. 1Its third section authorizes the corporation
to take, use, lease, and dispose of property coming to the cor-
poration charged with any trust, and to execute the trusts
confided to it. Its fourth section is as follows: ¢ That all
property, of whatever kind or description, belonging to or
O'Wned by the corporation, shall be for ever free from taxa-
fon.” The fifth section declares the act to be public, and that
1t shall take effect from its passage.

Another amendment, in foree Feb. 19, 1867, changing the
name of the corporation to ¢ Northwestern University,” au-
lthonzefl it by the latter name to exercise the powers and
Immunities conferred on it, and making other changes in the
nufnber of the board of trustees.

The objections were overruled, and, July 14, 1875, judg-
ment was entered for the delinquent taxes against the lands of
the university,

ng‘::: ]“_dg.ment having been affirmed by the Supreme Court,
. poration sued out this writ of error.

C':z:tiftti' as they jbea.r upon this case, the provisions of the

e o' of Tllinois of 1848, which was in force when the

i and its amendments were enacted ; those of the Con-

“thion of 1870, and of the act of 1872, under which the tax

Was soue
sought to be collected, — are set forth in the opinion of
€ court,

sti

The st )
€ assignment of errors is as follows : —
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The Supreme Court erred in adjudging: First, That no
valid contract existed between the State and the plaintiff in
error by virtue of the amended charter granted to and ac-
cepted by it, whereby it was protected by the Constitution of
the United States from the taxation complained of. Second,
That the provision of the amended charter exempting the prop-
erty of the plaintiff in error from taxation was in conflict with
the Constitution of the State, and void. 7Third, That the par-
cels of land described in these proceedings were subject to
taxation for State, county, and other purposes for the year
1874, under the Constitution and laws of the State, notwith-
standing their exemption by the amended charter.

Myr. Matt. H. Carpenter and Mr. Wirt Deater for the plain-
tiff in error.

It is well settled that, to confer jurisdiction here to review
the decision of a State court, it is not necessary that the record
should show in ipsissimis verbis that a Federal question was
presented, or that the pleadings in the case should either refer
to the particular clause in the Federal Constitution relied
upon, or set out the general law of the State which is alleged
to be in violation of that Constitution. Furman v. Nicho
8 Wall. 44 5 Murray v. Charleston, 96 U. S. 482, and cases
cited ; Murdock v. City of Memphis, 20 Wall. 590.

The question of the invalidity of a State statute ar.ld of the
authority exercised thereunder, on the ground of their repug-
nancy to the Constitution, was directly raised and presented
below. The Federal right claimed by and decided adversely
to the plaintiff was necessarily involved in the judgment ren-
dered. The jurisdiction of this court is therefore clearly estab-
lished. Home of the Friendless v. Rouse, 8 Wall. 430; Parf’fd"‘e
v. Lawrence, 11 id. 86 ; McManusv. 0’ Sullivan et al., 91 U. 2
578 ; Bolling v. Lersner, id. 594. .

This court has enforced the obligations of simil
of exemption. Jefferson Branch Bank v Skelly3 1 'lblack, 4 iy
State Bank of Ohio v. Knoop, 16 How. 369 Wzlmmyt?']t fji';
roud v. Reid, 13 Wall. 2643 Humphrey v. Pegnes, 1010
Pacific Railroad Co. V. Maguire, 20 id. 36; The [_"1’ ’l”'g .v
University v. Rouse, 8 id. 439; Home of the Friendless ¥

Rouse, supra.

ar contracts

%6
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The enforced collection of this tax is in violation of the
contract, if there was one, between the State and the plain-
tiff in error; and the sole question, therefore, is as to the
existence of such a contract. The decision of it requires
this court to determine, not only whether the amended charter
exempting the institution from taxation is in its terms a
contract, but also whether the legislature had the power to
grant it.

The decision of a State court, holding that as a matter of
construction a particular charter does not constitute a contract,
is not binding on this court. The question of construction is
an original ome to be determined here. Jefferson Branch
Bank v, Skelly, supra; Bridge Proprietors v. Hoboken Com-
pany, 1 Wall. 117; Butz v. City of Muscatine, 8 id. 575; State
Bank of Ohio v, Knoop, supra ; Delmas v. Insurance Company,
14 Wall. 661.

In regard to the exemption of such property as might be
dfeemed necessary for school purposes the Constitution conferred
discretion upon the legislature, and the judgment of the latter
exet'cised in making the exemption under consideration is not
subject to judicial review. Cooley, Const. Lim. 168, 173;
Luther v. Borden et al., T How. 1; Bank of Rome v. Rome,
I8 N. Y. 42, People v. Mahoney, 13 Mich. 400 ; Wynehamer
V- People, 13 N. Y. 4295 People v. Draper, 15 id. 5325 Com-
momvealth v. Hartman, 17 Pa. St. 119; Sharpless v. Mayor
of Philadelphia, 1 SR el

It is a rule of universal application, that a proper respect for
Z]E(;m;dmate l.)ranch of the government requires that a court
llm-‘] me'e C]OHVmced be.yon.d a reasonable doubt before it will
s nfai aw unconstitutional. Fletcher v. Peck, 6 Cranch,
sam.’x nh]:’t]erf V.l Saunde?'s, 1'2 Wheat. 218. The. rule is the
it ler ¢ e q.uest}on involves the construction of a law
' fw t‘le Constitution itself. Cooley, Const. Lim. 184, and
._{}:‘”‘ :lr:‘ﬁlr;‘ Twitehell v, Blodgett, 13 Mich. 162; Martin v.
S to‘ 14 : heat. 19; Masier v. Hilton, 15 Barb. (N. Y.) 657;

vev. County Court of Boone County 50 Mo. 817; Carpenter
V. Montgomer, T Blackf. (T :/’ : 3
o Braming, Y - (Ind.) 415 ; Franklin v. State Board

8y 23 Cal. 173.

nany view f . )
¥ View, the exemption under consideration was clearly
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for school purposes, and should be sustained as a proper exer-
cise of the legislative power.

Such an institution as this university coming into life, with-
out direct donations from the State itself, must have something
more than the mere land on which the building stands. There
must be a source of revenue which will support its professors,
and keep the institution alive. The one is as much a necessity
of its success, even of its existence, as the other; and the dis-
tinction, that the grounds and buildings thereon and furniture
therein are clearly for “school purposes,” while property used
to erect more buildings, as necessity may require, and buy
more furniture and pay teachers, is not for ¢ school purposes,”
is one without reason, and is an unworthy foundation for an
argument with which to sweep away a contract which reposes
upon the faith of a great State, and has been confirmed by
twenty years of practical acquiescence.

Tt is a construction which has heretofore received no support
from the Supreme Court of Tllinois. Taylor v. Thompson,
42 11 9; Burr v. City of Carbondale, 76 id. 455.

The correctness of the view sustaining the power to make

the exemption is conclusively determined by the contempord-

neous and practical construction given by the legislative and

executive departments of the government of Illinois, and sanc-
tioned by the long acquiescence of her people.

The principle of contemporaneous and practical construct'
is expressed in some of the oldest maxims of the l.aw: *low
temporanea expositio est fortissima in lege ; "« Optima est legis
interpres consuetudo ;7 ¢ A communi observantia mon est 1ec
dendum.” This court has frequently recognized and applied
the doctrine in construing the Federal Constitution and the
laws of Congress. WStuart v. Laird, 1 Cranch, 29?; "!7""‘%
v. Saunders, supra; Prigg V- Pennsylvania, 16 ?PT- ;
Dred Scott v. Sandford, 19 How. 393. It has bee?l 111ust1‘at.fé.-
and enforced by the decisions of the ab]estrhtate C(?lll-;_
Rogers v. Goodwin, 2 Mass. 477; Boyden v. Town of "'"
line, 8 Vt. 284; Ramsey v. The People, 19 N. Y. 41 ] L ”4"”:'
v. Cronise, 54 Pa. St. 255 ; People v. Maynard, 1{5 Mnch‘. i
Scanlan . Childs, 33 Wis. 6633 Johnson v. Joliet § Chie?

Railroad Co., 23 111 202.

jon

-a(
e




Oct. 1878.] UNIVERSITY v. PEOPLE. 315

The grave errors in the opinion of the learned court below
in this case destroy its weight as an authority.

We deny that any case arising on the construction of a statute
giving exemption from taxation can be ¢ pertinent” to the
construction of a clause in a constitution limiting a legislative
power, or that a clause in a statute conferring exemption on
an individual, and a clause in a constitution defining or limit-
ing the legislative power to make exemption, can be *like
clauses.”

But aside from the inherent and marked difference between
the cases cited by that court and the case at bar in this particu-
lar, it will be found that in all of them there were limiting or
qualifying words not found in the clause under consideration,
which were the basis of the conclusion of the court.

Mr. James K. Edsall, Attorney-General of Illinois, and M.
Consider H. Willett, contra.

L. The State has passed no subsequent law repealing or im-
pairing any of the provisions or obligations of the amendment
to the charter under which the exemption from taxation is
claimed.

1. The revenue law passed in 1872 is a mere revision of that
of 1853, and makes no substantial change therein, so far as re-
Spec‘ts the question of the exemption of property from taxation.
Session Laws of 1853, p- 3,sects. 1,3 ; Gross, Statutes of I11. (ed.
of 1869), p. 580, sects. 45, 47, with the corresponding provisions
found in Rev. Stat. of IIL (of 1874), p. 857, sects. 1, 2.

= The revenue law of 1872 does not assume to amend or
repeal any exemption contained in special charters of private
corporations. Nor can it be construed as having that effect,
without violating the established rules of construction. A
'L_”';l‘sequenht law, which is general, does not operate as a repeal
:;*-'-‘(]L;:ilrmal l.aw upon the same subject, without express words
La .\’a/!;.g f:,l Ilillteéltlon to r'epeal. Town of Ottawa v. County of
e q)’c éju . .39; Covington v. Ea:s‘t St. Louis, 78 id. 549 ;
Wi 1 .Peiz‘nsors V. 'Campbell, 42 _1d. 490 ; Tyson v. Postle-

“ 1914 7275 Blain v. Baily, 25 Ind. 165 ; State v. New-

L ]
agk’ & Duteh, (N. Y.) 519; Sedgwick, Stat. and Const. Law
( d ed')s P9

% In this revision the legislature left all prior special acts
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purporting to exempt property of particular corporations from
taxation as it found them, and did not attempt to amend or
repeal any such acts. If the exemptions claimed were origi-
nally void and ineffectual, the general provisions of both the
former and present revenue laws of the State prescribing the
remedy to enforce the collection of taxes apply to such corpe-
rations as well as to all others having property subject to tax-
ation, but otherwise not.

4. The State may lawfully change the remedy for the enforce-
ment of the rights under pre-existing contracts, so long as no
substantial right secured by the contract is impaired. Bank of
the State of Alabama v. Dalton, 9 How. 522; Sampeyreac §
Stewart v. United States, 7 Pet. 222. The enactment of laws
so changing the remedy as to rights under past contracts can-
not be justly regarded as impairing the obligation of such
contracts.

5. Cases cited by counsel for plaintiff in error, where there
was an actual attempt by subsequent legislation, or the adoption
of a new constitution, to amend or repeal former special char-
ters, are inapplicable to the case presented by this record. F?l‘
example, Jefferson Branch Bank v. Skelly, 1 Black, 4803
Home of the Friendless v. Rouse, 8 Wall. 430; The W'zslzingto'f
University v. Rouse, id. 439 ; State Bank of Ohio v. Knoop, .10
How. 369 ; Wilmington Railroad v. Reid, 18 Wall. 264; Pacifie
Railroad Co. v. Maguire, 20 id. 86 ; Delmas v. Insurance Com
pany, 14 id. 661.

So, also, as to cases brought here upon writ of error to &
Federal courts, like Chicago v. Sheldon, 9 Wall. 50 ; Humphrey
v. Peques, 16 id. 244.

IT. This court will not entertain jurisdiction of a case froml a
State court, merely because the judgment of that court impairs
or fails to give effect to a contract.

1. In order to confer jurisdietion upon that ground, there
must have been some law of the State, subsequently enafttf"lz
which impaired the obligation of the contract ; and the validit}
of such law must have been sustained in the State couttag® g
this constitutional objection. Railroad Company V- ]‘ ‘;
4 Wall. 177; Knoz v. Exchange Bank, 12 id. 879; LHailrot
Company v. MeClure, 10 id. 511,

he

qoainst
t ,lg‘nn
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2. The Federal question, if any exists, must be disclosed by
the record and proceedings as sent here from the State court,
otherwise jurisdiction will not be entertained. Warfield v.
Chaffe et al., 91 U. S. 690 ; Murray v. Charleston, 96 id. 432;
Moore v. Mississippi, 21 Wall. 636 ; Smith v. Adsit, 23 id. 368 ;
Parmelee v. Lawrence, 11 id. 86 ; Murdock v. City of Memphis,
20 id. 590.

While it is not essential to confer jurisdiction that the record
proper should in express terms show that a Federal question
was raised and decided in the State court, yet the fact must
exist; and it must be made to appear that such a question was
necessarily involved in the decision.

In this case it neither appears from the record, nor other-
wise, that the decision of the State court was based upon, or
in any manner affected by, any law of the State passed sub-
sequently to the making of the supposed contract, or that any
8}1(;:11 claim was ever made in that court by counsel on either
side.

: 3. The State court correctly held that, under the Constitu-
tion of 1848, the General Assembly could not exempt from
taxation the property of colleges not necessary for ¢school
P“rP0§es.” The express mandate of art. 9, sect. 2, of the State
Con§t1tution was, that ¢ the Geeneral Assembly shall provide for
]‘?V}’mg a tax by valuation, so that every person and corpora-
tion shall pay a tax in proportion to the value of his or her
property.” Rev. Stat. of Ill. of 1874, p. 52. All municipal
taxes are required “to be uniform in respect to persons and
S;;Pe}:ty within the' ‘jurisdiction of the body imposing the
e." These provisions have ever been regarded by the Su-
Rfsme ?ourt of Illinois as limitations upon the power of the
prorlllei;fitt (Il\ss];ambly, and, standing by themselves, would have
Tf‘uste»»:v aMefemptlons. . 0’ Kane V. Treat, 25 111. 557, 561 ;
3414 203-. C:Connell, 12id. 188; City of Chicago v. Larned,
. i City of Ottawa v. Spencer, 40 id. 211; The People

V. Barger, 62 id. 452, -
intIrl.;l(;’.lm 101'0v1ate this result, the framers of the Constitution
1ced into the same article a section defining what prop-

erty the @ . .
foliows?_:eneral Assembly might exempt from taxation, as
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“Sect. 3. The property of the State and counties, both real and
+ personal, and such other property as the General Assembly may
deem necessary for school, religious, and charitable purposes, may
be exempted from taxation.” Rev. Stat, of Ill. (of 1874), p. 52.

The General Assembly had no power to grant exemptions, ex-
cept so far as authorized by this section ; and as to educational,
religious, and charitable corporations, the courts of the State
have uniformly held that the power was confined to such prop-
erty as was used directly for the purposes for which the cor-
porations were created, and that it did not extend to property
leased for other uses, or held for profit merely, although the
rents and profits were applied to the proper purposes of the
corporation. Northwestern Universily v. The People, 80 Ill
333 First Methodist Episcopal Church v. Chicago, 26 id. 482;
Lllinois Central Railroad Co. v. Trwin, 72 id. 452.

In these rulings the Supreme Court of Illinois has followed
the general current of authority upon analogous questions.
Pierce v. Inhabitants of Cambridge, 2 Cush. (Mass.) 611;
Cincinnati College v. The State, 19 Ohio, 110; Washburne
College v. Commissioners of Shawnee County, 8 Kan. 344
Kendrick v. Farquhar, 8 Ohio, 197; Orr v. Baker, 4 Ind. 863
Trustees of Methodist Episcopal Church v. Ellis, 38 Ind. 3;
State v. Newark, 2 Duteh. (N. J.) 519; State v. Flavel § Fred-
ericks, 4 Zab. (N.J.) 870; State v. Commissioners of Mansfield,
8 id. 510 ; Railroad v. Berks County, 6 Pa. St. 670 ; Wyman 7-
City of St. Lowis, 17 Mo. 835 ; Proprietors of Meeting-House
Lowell v. City of Lowell, 1 Mete. (Mass.) 538. ;

While it is now authoritatively settled that it is within t{ne
competency of a State legislature, possessing unrestrai'ned legis-
lative power, to enter into a valid contract exempting prop-
erty from taxation, it is equally clear that the people of a State
may, by constitutional provisions, limit the power of the ]
lature in this regard. )

The Constitution of 1848 did impose such limitations upon
the General Assembly of Illinois.

egis

e court.
f Tllinois,
ling that

ME. Justior MirLER delivered the opinion of th
This is a writ of error to the Supreme Court o
bringing before us a judgment of that court, deci
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certain property of the plaintiff was liable to taxation, which
was resisted, on the ground that it was exempt by a legislative
contract.

The university was incorporated by an act of the legislature
of the State of Illinois, approved Jan. 28,1851, which contained
the powers necessary to its usefulness as an institution of learn-
ing, and, among other provisions, authorized it to purchase and
hold real estate to the extent of two thousand acres of land,
and receive gifts and devises of land above that amount, which
must be sold within ten years. In 1855, the legislature, by an
amendment to this charter, appointed three additional trustees,
and enlarged its powers, in some respects not very important.
But the fourth section of that act is the one supposed to contain
the contract on which this case must be decided. It was this:
“That all property, of whatever kind or description, belonging
to or owned by said corporation, shall be for ever free from tax-
ation for any and all purposes.”

The State Constitution of 1848, in force when the charter
and amended charter above cited were enacted, declares that
“the property of the State and counties, both real and personal,

and such other property as the General Assembly may deem

necessary for school, religious, and charitable purposes, may be

exempt from taxation.”

x The rec0}'d shows a very large list of lots and lands in Cook
ounty which the plaintiff asserted to be free from taxation

under this law, but which were listed for taxes of the year 1874,

a}l'l about to be sold for their non-payment. By proper judi-
@l proceedings the question arose before the Supreme Court
of the StfttE, which held that they were liable to be so taxed.
f:.:;:ns:;on e m'ade some tilee Pef?re the case was rt?ac.hed
e \ES Oent 'ml this court, to dismiss it for want of .Jur.lsdwtlon,
- EEMPVEETE Edf but the a:ttornfay—general of Illinois renews
,“*"]ectlon NOW In connection with the main argument.
St‘dti"llzo;l:tes'tlon of jurisdiction to review the judgments of
%0 well sr=t§pl? s:] ‘frequent, and the principles whic}q govern.it
foior th;tt 4:3 tl-tt we need not bE.B very elabo.rate in our opin-
St c'r:urf' i’{{l 2 The argument is that the judgment of the
iy d imited to a constfuctlon of the fourth clause of
ndatory charter of 1855, as it is affected by the consti-
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tution under which it was enacted, and that whether that
statute was a contract or not, or whether it was properly con-
strued or not, it is still but the decision of a court construing a
contract or a statute, and there is no law of the State impair-
ing the obligation of that contract, within the meaning of the
Constitution of the United States.

If this were true in point of fact, the conclusion would be
sound, as we have repeatedly held in this court. Railroad
Company v. Rock, 4 Wall. 177 ; Railroad Company v. MeClure,
10 id. 511 ; Knozx v. Ezchange Bank, 12 id. 379.

But the premises assumed are not justified by the facts. The
general revenue law of Illinois, prior to the amendment of 1855
to plaintiff’s charter, contained nothing which exempted its
property from taxation. When that act was passed, it became
a part of the law of the State governing taxation as applicable
to the property of the university. The law remained in this
condition until the State adopted a new constitution, in 1870,
the part of which relating to this subject is in these words:—

“The property of the State, counties, and other municipal cor-
porations, both real and personal, and such other property as may
be used exclusively for agricultural and horticultural societies, for
school, religious, cemetery, and charitable purposes, may be ex-
empted from taxation; but such exemption shall be only by gen-
eral law.”

In order to conform the law of the State on the subje@ of
taxation to this provision of the new constitution, the legisla-
ture revised its revenue laws in 1872, and in this statute the

exemption established was: —

« First, All lands donated by the United States for school pur-
poses, not sold or leased. All public school houses. All pl:Operfy
of institutions of learning, including the real estate on which t_he
institutions are located, not leased by such institutions or otherwise
used with a view to profit. ) TN

« Second, All church property actually and exch']swely used 1..'>r
publi¢c worship, when the land (to be of reasonable size .for ’Elne loca-
tion of the church building) is owned by the congregation.

It was under this law the local officers proceeded in assessing

plaintiff’s land for taxation, and it was their construction of the
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law which was sustained by the Supreme Court. If, therefore,
the legislation of 18565 was a contract which exempted the
property in question from taxation, and by the law of 1872, as
construed by the Supreme Court, it is held liable to taxation, it
is manifest that it is the law of 1872 and the Constitution of
1870 which impairs the obligation of that contract, however
the court, by an erroneous construction of that contract, may
be led to hold otherwise. It is strenuously insisted that these
provisions of the Constitution of 1870 and the revenue law of
1872 do not repeal the exemption as established by the fourth
section of the amended charter of 1855, because that section
was in excess of the authority conferred by the Constitution of
1848.  But this depends on the construction of that contract as
affected by the constitution under which it was enacted. If by
virtue of that constitution the legislature of that day could only
exempt plaintiff’s real estate so far as it was in immediate use
for school purposes, as was held by the Supreme Court, then it
may not repeal that statute or impair that contract, for the
exemption will probably amount to the same thing under either
S'ta?ute. But if it is a contract, as is contended for by plain-
t}ff s counsel, which, under a true construction of the Constitu-
tlon. of 1848, exempts all the property of plaintiff which is held
by it for appropriation to the purposes of the university as a
school, as an institution for teaching, and which is held for no
other purpose whatever, and which can as effectually promote
tl'_e Purpose by leases, of which the rent goes to support the
SC.hOO.l, as in any other way, then the law of 1872 and the Con-
stitution of 1870 do, to the extent of the difference arising from

;]éz-‘ff two constructions, impair the obligation of the contract of
5.

Whe

. th(‘r- that contract is such as to be impaired by these
b gr 13_“? lS_ one of the questions of which this court always
48 Jurisdiction, Jefferson Branch Bank v. Skelly, 1 Black, 436 ;

E s '
I "’-f-’y(;’ Proprietors v. Hoboken, 1 Wall. 144 ; Delmas v. Insur-
‘mf‘f Company, 14 id. 668.
recorlc(lz Supreme Court of Illinois, in its opinion found in the
e i; avppears to. concede that the act of 1855, to the extent
* was authorized by the State Constitution, was a contract.

“It ig by
18 ot claimed,” says the court,  that appeilant is in any
VOL. 1x, 21
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sense a public corporation, but it is claimed that the purpose
for which it is created is so far beneficial to the public that it
affords a sufficient consideration for the grant of exemption
from taxation in the amendment, and that when the amend-
ment was accepted and acted on by the corporation it must be
held a vested right which cannot be withdrawn by subsequent
legislation, because of the provision of the United States which
prohibits a State from passing a law impairing the obligation of
a contract. If it was competent for the General Assembly to
make the exemption, we are not disposed to contest the correct-
ness of their position; but if it was not competent to make
the exemption, the attempt was a nullity, and the case is not
affected by the Constitution of the United States.”

The court thus concedes that there was a contract so far as
the legislative power extended.

It is possible, if that question had been fully investigated, and
all the facts necessary to decide it were before the court, it might
not appear that all the lands subjected to taxation by the judg-
ment of the Supreme Court were bought after the date of the
amended charter, or donated on the faith of that exemption.

But it does appear, by a stipulation made for that purpose,
that since the granting of said amended charter the corpora-
tion ¢ has expended, in the erection and purchase of bmldlr'lgsx
apparatus, and other facilities and appliances for education,
and for the promotion of the objects stated in and' contem-
plated by the act of incorporation, over $200,000, reahzed_ from
donations and the sale of lots and lands, and has .bullt i
a university, with several departments of learning, 1n wludl
more than five hundred students are taught the higher branches
of learning.” oA

It is, perhaps, a fair inference from this statement, and _”"
deference to the holding of the Supreme Court, theft there W “T
such acceptance of this act of 1855, and such Inves! menllt
made on the faith of it, that at least some portion of “_L
property now in question is protected by contract, if the ex-
emption clause lawfully covers it.

I};(): will readily be cgnceded that the language of the f.onrtlt
section of the act of 1855 is broad enough for that pﬂfpnsf.'
« All property, of whatever kind or description, belonging 1
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or owned by said corporation, shall be for ever free from taxa-
tion for any and all purposes.” But the argument is, that
since the constitution then in force ‘only permitted the legis-
lature to exempt from taxation the property, real and personal,
used by the university, in immediate connection with its func-
tion of teaching, the statute must be limited to property so
used. This was the view taken by the Supreme Court of the
State. By the language of the Constitution,” says the court,
“while a discretion is conferred on the General Assembly
whether to exempt or not, and if it shall determine to exempt,
the amount of the exemption, it is clearly restricted in the
exercise of this diseretion to property for schools and religious
and charitable purposes; property for such purposes, in the
primary and ordinary acceptation of the term, is property
fvhich in itself is adapted to and intended to be used as an
mstrumentality in aid of such purposes. It is the direct and
immediate use, and not the remote or comsequential benefit

to be derived through the means of the property that is con-
templated.”

Though the court is here construing the Constitution of its
own State, and is, therefore, entitled to our consideration on
Fhat ground, as well as for its character and standing for learn-
Ing and ability, we find ourselves, in the performance of the
'lluty of reviewing this case, compelled to differ with that court
n the nature and extent of the constitutional limitation of this
contract, as made by the legislature of the same State. For

Thl% co.nstitution necessarily becomes a part of the contract
Wllrl?h 18 said to be impaired by subsequent legislation.
rimll iljof‘i:st ()(:beer\’%‘ttion we have to make is that the Constitu-
it co:: say " propert'y used for .schools,” as the opinion
m‘}mo{; i f(f cllm.phes. Ne.lther the .1mportant word wuse or
o T]; . Hil n the section of the instrument on that sub-
m‘opert“ fof ti;nguage were that the legislature might ¢ exempt
n cogrt I tg use of schools,” we should readily agree with
i i‘“..a idrf eed, th‘at would be the appropriate language to
e, 5 ea on which the. court rests its decision.
makers of the Constitution, however, used other lan-
ad another meaning, and did not use that

iuage because they h
ecanga th i
15¢ they did not mean that, They said that the legis-
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lature might exempt from taxation *such property as they
might deem necessary ”’ (not for the use of schools, but) «for
school purposes.” The distinction is, we think, very'broad
between property contributing to the purposes of a school,
made to aid in the education of persons in that school, and
that which is directly or immediately subjected to use in the
school. The purposes of the school and the school are not
identical. The purpose of a college or university is to give
youth an education. The money which comes from the sale
or vent of land dedicated to that object aids this purpose. Land
so held and leased is held for school purposes, in the fullest
and clearest sense.

A devise of a hundred acres of land « to the president of the
university, for the purposes of the school,” would be not only
a valid conveyance, but, if the president failed to do so, a court
of chancery would compel him to execute the trust; but if
he leased it all for fair rent and paid the proceeds into the
treasury of the corporation to aid in the support of the school,
he would be executing the trust.

When the Constitution, in 1870, came to be reconstructed,
its framers had learned something about exemption from taxa-
tion, as we shall see by placing the provision in that constl-
tution alongside that of 1848 on the same subject : —

1848. 1870.

“The property of the State and “ The property of the State, c?un~
counties, both real and personal, ties, and other municipal corporations,
and such other property as the Gen- both real and personal, and such t.)ther
eral Assembly may deem necessary property as may be used exclusively
for school, religious, and charitable for agricultural and horticultural so-
purposes, may be exempt from tax- cieties, for school, religious, cemetery,
ation.” and charitable purposes, may be ex:
empted from taxation; but such ex-
emption shall be only by general law.

ively used for
is only by &

Here it is only such property as may be exclus
school purposes that may be exempted, and th
general law,

" The general law passed in 1872 to give e
in the Constitution exempted only “the rea
the institutions of learning are located, not leas
stitutions or otherwise used with a view to pr

ffect to the change
1 estate on which
ed by such i:}-
ofit.” This 15
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what the Supreme Court says was meant by the Constitution
of 1848 ; but if it was, it took a deal of change in the language
when the framers of the new constitution and of the new tax
law came to express the same idea. We cannot come to the
conclusion that they were intended to mean the same, but that
the later law was designed to limit the more enlarged power
of the earlier one.

If our construction of the Constitution of 1848 is sound, the
judgment of the Supreme Court must be reversed; for the
stipulation of facts on which the case was tried says that «it
is admitted that all the lots and lands mentioned and described
in the objections filed in said proceeding for judgment, where-
on said taxes are levied, excepting improvements on the same,
are leased by said university to different parties for a longer
or shorter period, and that all said lots and lands are held for
sale or lease, for the use and support of said institution and
the objects contemplated by said charter.”

We are of opinion that such use and such holding bring the
lots within the class of property which by the Constitution of
1848 the legislature could, if it deemed proper, exempt from

taxation, and that the legislature did so exempt it.

The judgment of the Supreme Court of the State will be
revef-sed, and the case remanded to that court for further pro-
ceedings not inconsistent with this opinion ; and it is

So ordered.

‘MR. J USTICE STRONG and MR. JUSTICE BRADLEY did not
81t In this case nor take any part in deciding it.

BANK v. PARTEE.

A., & married woma;

County, Mississiy
on her land ip (,

“’_Oﬁe“’d to pay one-half of her indebtedness in land in B.
PPt Ak 810 per acre, and give her notes secured by mortgage
of her creditors lguemy' in that State, for the remainder. A large number
trust, but .nroviulye:“fmg accepted the offer, she conveyed her land to D. in
A from‘ita f -‘ “m tl-:e d.eed‘ that. if any of them should fail within ninety
tlement ang R | Elg’"f}’ In writing their acceptance of the terms of set-

nd payment of their claims or debts,” they should “be considered as

refusing the « ”
*Ing the same,” and be debarred from the benefits of the deed. Among
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