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Myrick v. THOMPSON.

By the ninth article of the treaty of Prairie du Chien, proclaimed Feb. 24, 1831
(7 Stat. 330), a certain tract of country in the then Territory of Minnesota
was reserved for Sioux half-breeds,  they holding by the same title and in
the same manner that other Indian titles are held.” By the act of July 17,
1854 (10 id. 304), the President, upon their relinquishment of all their rights
and interest in the tract so reserved, was authorized to cause to be issued
“certificates or scrip for the same amount of land to which each individual
would be entitled in case of a division of the said grant or reservation prorata
among the claimants, which said certificates or scrip may be located upon
any of the lands within said reservation not now occupied by actual and
bona fide settlers of the half-breeds or mixed bloods, or such other persons as
have gone into said Territory by authority of law, or upon any other unoccu-
pied lands subject to pre-emption or private sale, or upon any other unsur-
veyed lands not reserved by government, upon which they have respectively
made improvements : Provided, that no transfer or conveyance of any of said
certificates or scrip shall be valid.” A. made a contract, whereby, for a
valuable consideration, he bound himself to secure, upon the location of
certain of said certificates, title to the land thereby located to be lawfully
vested in B. Held, 1. That the contract is not in violation of said treaty or
said act. 2. That the certificates may be located lawfully not only on unoc-
cupied lands, but upon such as are occupied, provided that the occupants
thereof waive the provision for their benefit, and consent to such location.
3. That the words, “ upon which they have respectively made improvements,”
have.e.xclusive reference to “ other unsurveyed lands,” and do not qualify the
Provision touching *“ other unoccupied lands.”

ERROR to the Supreme Court of Minnesota.
The facts are stated in the opinion of the court.

Mr. 0. K. Dawis for the plaintiffs in error.
M. E Palmer, contra.

M. JUSTICE CLFFORD delivered the opinion of the court.

th;*zfsljz H(l1 t'gle Territory of. Minnesota had been set apart for
e n e(;leﬁt of the Sioux half-breeds, and the President
b pu}rm;vere to make a new arrangement with them, and for
relinquisr;, Sf was auth.orlzed to issue to such of them as would
pre .o 0 the. United States their title to the reservation
il 4 eortficlrlp for an amount of land equal to what they
g .f,l:e r:.lt e((i1 In case the rfaservation should be divided
sl migriw ; b; alm the act provided that the certificates or
Vil n“t oc.ated upon any of the lands within the reser-

o occupied by actual and bona fide settlers of the
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tribe, . . . or upon any other unoccupied lands subject to pre-
emption or private sale, or upon any other unsurveyed lands
not reserved by government, upon which they have respectively
made improvements. 10 Stat. 304.

Certificates or scrip of the kind were held by the defendant
as attorney in fact of the half-breeds named in the petition,
and it appears that he placed the same with his powers of
attorney in the hands of the plaintiff, with the view to the
location of the same for the benefit of the beneficiaries. Con-
temporaneous with the delivery of those papers the plaintiff
and defendant entered into the written agreement set forth in
the petition, in which the defendant agreed that upon the
location of the scrip he would secure the title to the land
located to be lawfully vested in the plaintiff, in consideration
of which the plaintiff agreed to pay the defendant the sum of
$2,800 in one year from the date of the note, and to secure the
payment of the same upon the land located as soon as he, the
plaintiff, shall acquire the title to the same. '

Difficulties attended the location, which were overcome 1
the manner set forth in the petition; and the plaintiff avers
that he made all the locations as stipulated in the written
agreement, and alleges that the defendant neglects af)d refuses
to comply with his part of the agreement; that instead of
doing so he has fraudulently caused the lands located to be
conveyed to his wife, the other defendant in the case, anq that

.she now holds the same, or the principal part thereof, w1-th.0f1t
consideration and in fraud of the just rights of the plainti ﬂ' n
this action. Many other matters are alleged in the c.omplalﬂt-
which, being immaterial in this investigation, are om1ttei%. :

What the plaintiff demands against the' defendants 13 f!e[
judgment and decreé of the court for a specific performam‘; 8
the said written agreement, that the defendants convey 160 um
one-fourth part of the lands first described and the entm? flef-
in all the parcels last described, and that the dec.ree of tl .
court shall stand and be effectual to convey the title to the

laintiff. )
3 Service was made, and the defendants appeared and filed an

defences, no one of which involves

t ral .
answer setting up seve ¢ the written

any Federal question. They admit the execution 0
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agreement, and that the certificates or scrip were located by
the plaintifft. Nothing of the kind is in controversy ; but they
deny that the quantity of land located is correctly set forth,
or that the fees and expenses paid by the plaintiff exceeded
fifty dollars. Sales and deeds of the lands located they admit
were made by the first-named defendant as alleged, but they
aver in the answer that they first and in repeated instances
requested the plaintiff to pay the note and take the title, and
that he refused so to do, alleging as a reason that he could not
raise the money ; and they deny that the sales were made with
intent to cheat or defraud the plaintiff. Every such imputa-
tion is denied ; and the defendants set up as a defence that the
arrangement contracted in the written agreement was, by the
mutual consent and understanding of the parties, abandoned,
and that the defendants have ever since and now hold the note
as cancelled, and are ready and willing to surrender the same
to the plaintiff.

Sundry explanations are also given in respect to the several
conveyances through which the title to the lands passed into
Fhe hands of the wife of the principal defendant, from which
1t appears that the deed to her was a voluntary conveyance ;
but the defendants allege that she subsequently purchased the
sume of the beneficiaries, for which deeds she paid a valuable
consideration to the respective grantors.

_l'roofs were taken, and the parties heard by the court without
djury s and the record shows that the court made a special
"“qlng of the facts, and rendered judgment in favor of the
}{Iallltxff, to the effect that the defendants convey to the plain-
tif, l}is heirs and assigns for ever, the land and lots therein
(lll?icft})led,’to which deseriptior} of the land and lots is appended
f'nl;ve VOngZ “‘And th.at this d.ecree 'sh;').ll stand. in place of a
o IWHCe of said premises to said plaintiff by said defendants,

i effectual to convey the title to said land and lots to the
Plaintiff, his heirs and assigns for ever.”

COI::: O‘;PJS;'&ISWELS taken by the dfefendants to. the Supreme
the findiy ef ?te, Wher.e the parties were again heard upon
il guo acts certified from the .subordmate court, and
Difftssiey preme Court.afﬁrfned the judgment of the State

b Lourt.  Proceedings in these courts being at an end,
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the defendants sued out a writ of error and removed the cause
into this court.

Appended to the writ of error is the assignment of errors
filed by the defendants, which is that the plaintiff has no ground
of action except upon the agreement set out in his complaint,
which is void under the treaty of July 15, 1830, made at Prairie
du Chien, and the act of Congress approved July 17, 1854,
7 Stat. 330; 10 id. 304.

Sufficient appears to show that the theory of defence pre-
sented in the assignment of errors was not set up in the answer,
nor does the record furnish any support to the proposition that
any such question was raised or decided in the court of original
jurisdiction. Evidence to support the theory that the question
stated in the assignment of errors was discussed and decided in
the Supreme Court of the State is found in the opinion of that
court as published in the record, and inasmuch as that question
is raised in the assignment of errors exhibited in the brief, the
court is of the opinion that the case to that extent is properly
here for re-examination.

Enough has already been remarked to show that the parties
waived a jury in the court where the action was commenced,
and submitted the evidence to the determination of the court
invested with that jurisdiction. Special findings were made
by the court as the basis of their conclusions of law, 'and on
appeal the Supreme Court of the State adopted the findings of
the subordinate court as the basis of fact for their judgment.
Viewed in the light of these suggestions, it is quite clear that
the findings of fact exhibited in the record are not the proper
subject of review in this court, nor will it be nef:essal'y to r"i
produce those findings, as they are fully set forth in the recor
and in the official volume of the State reports. Thompson V-
Myrick, 20 Minn. 207. _ 4

Reference either to the record or to that case will show that
the subordinate court found as a conclusion of law that the
plaintiff below was entitled to judgment, directi‘ng‘and l‘lelci\f“:
ing that the defendants should convey to the plaintiff, his he lr;;
and assigns for ever, the one undivided fourth part of the lan ;d
so located by the plaintiff as aforesaid in the name of the Rae
beneficiaries, and the whole of the seventeen lots otherwis
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described ; and that in case the defendants should fail to convey
the lands as directed, the decree of the court shall stand in
place of such conveyance. -

From the opinion of the Supreme Court it also appears tha
the defendants, through their counsel, made several points to
show that the judgment of the subordinate court was erroneous,
the first of which was that the agreement set out in the com-
plaint is void under the said act of Congress and the treaty
made at Prairie du Chien. By the ninth article of the treaty
a certain tract of land was set apart for the half-breeds of the
Sioux nation, and the United States agreed to suffer said half-
breeds to occupy said tract of country, they holding by the
same title and in the same manner that other Indian titles are
held, 7 Stat. 330.

Certain rights of occupancy were doubtless guaranteed to
the half-breeds by that article of the treaty ; but the record
furnishes no ground to suppose, or even to suspect, that the
agreement in the case did or could interfere with or impair
any right which the treaty conferred, which is all that need be
said upon that subject. Congress, by the act referred to, au-
thorized the President to make an exchange with the half-
breeds for their rights in that reservation, by issuing to them
certificates or scrip for the amount of land before described,
which said certificates or scrip the act provided might be
located upon any of the lands within the reservation, . . . or
UPon any other unoccupied lands subject to pre-emption or
Private sale, or upon any other unsurveyed lands not reserved
_}'y the government, upon which they have respectively made
Improvements, v .
2 j\éte@pt, it seems, was made in the argument of the case in

¢ Supreme Court of the State to show that the terms of the

alrepg . . A oh-e
sfeement were in conflict with the provisions of the act of
Congress ;

OSitiun’ th
the pleadi
breme Cq
betwea

but the answer which that court made to the prop-
ough brief, is satisfactory and decisive. Outside of

ngs, the defendants, it seems, contended in the Su-
urt of t_lle State that by the terms of the agreement
Occupiel(li tli]e tFI’al'tleﬂ. to.it the scrip was to be located on land
"aS void pre plamt}ﬂ, and consequently that the agreement

- cOntra““ﬂllng the regulations which the act of Con-
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gress prescribed ; to which the court responded, that the provi-
sion authorizing the scrip to be located upon ¢ unoccupied
lands ” was evidently framed for the benefit and protection of
occupants of the land, and that if the occupant saw fit, as the
plaintiff did in this case, to locate the serip upon land occupied
by himself, there could be no objection to the location, as the
occupant might waive his right to object and abandon his occu-
pancy, and that if he did, the effect would be to restore the
premises to the condition of unoccupied land.

Plain as that proposition is, it is not deemed necessary to
pursue the argument, as the statement of it is sufficient to
secure for it universal assent.

Suppose that is so, still it is insisted by the defendant that
the agreement is repugnant to the provisions of the act of
Congress, because it contemplates that the location of the serip
may be made upon land other than that upon which the bene-
ficiaries * have respectively made improvements;” to which
the State Supreme Court answered, that the clause of the act
referred to qualifies the phrase * other unsurveyed lands,” instead
of the phrase “other unoccupied lands,” as is supposed by the
defendants, which, in the judgment of the court, is the correct
construction of the provision in the act of Congress applicable
to the subject.

Support to that view is also derived from the contempora-
neous construction given to it by the Commissioner of the
General Land-Office, as appears from the circulars issued by
him for the guide and direction of all engaged in making.suCh
locations under the act of Congress authorizing the President
to issue such certificate or scrip to the half-breeds therein men-
tioned. 1 Lester, Land Laws, 628; 2 id. 369.

Holders of such certificates or scrip were forbidden to transfer
the same, and the defendants contended that the real object of
the agreement was to effect a transfer of the same but the State
Supreme Court overruled the defence, and referred to one ol
their former decisions, assigning the reasons for their conclusion
that the defence was not well founded.  Gilbert et al. v. Thomp
son, 14 Minn. 544.

Since the cause was submitted, the opinion of the ¢ :
that case has been carefullyexamined, and the court heré

ourt in
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concurs with the State court that the case is applicable to the
present case, and that the reasons given for the conclusion are
satisfactory and conclusive. For these reasons the court is of
the opinion that the Federal questions involved in the record
as set forth in the assignment of errors were decided correctly
by the State Supreme Court.

Six other defences were set up by the defendants, as appears
by the opinion of the State Supreme Court, no one of which
involves any Federal question. They are as follows: 1. That
the agreement is void on common-law grounds on account of
the relation which the principal defendant bore to the grantees
of the serip. 2. That by the terms of the agreement the pay-
ment of the note by the plaintiff is a condition precedent to the
right to specific performance. 8. That the contract is not one
which a court of equity will enforce, because it is not a contract
for a conveyance, but for services to be rendered by the plain-
iff to procure a conveyance from the said beneficiaries. 4. That
the findings of the court show that the agreement was abandoned
by mutual consent. 5. That the circumstances disclosed show
that it would be inequitable to enforce the agreement. 6. That
the action is barred by the Statute of Limitations.

Remarks are not necessary to show that none of these several
def(‘:nees present any Federal question for re-examination ; and
having already decided that the Federal questions involved in
the case were correctly decided by the State Supreme Court,
tllfs settled rule of this court is that the judgment must be
afh“nEd, without determining the other questions mnot of a
g;geral character. Murdock v. City of Memphis, 20 Wall.

Judgment affirmed.
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