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CAMPBELL v. RANKIN.

1. An affidavit for the continuance of a cause does not become a part of the rec-
ord, so that effect can be given to it during the trial, unless it is properly
introduced as evidence for some legitimate purpose by one of the parties.

2. In trespass quare clausum fregit, actual possession of the land by the plaintiff is
sufficient evidence of title to authorize a recovery against a mere trespasser.

3. The judgment of a court of competent jurisdiction is, as to every issue decided
in the suit, conclusive upon the parties thereto, and in a subsequent suit be-
tween them parol evidence, whenever it becomes necessary in order to show
what was tried in the first suit, is admissible.

4. While the record of a mining district is the best evidence of the rules and cus-
toms governing its mining interests, it is not the best or the only evidence
of the priority or extent of a party’s actual possession.

5. The fifth section of the act entitled “ An Act to promote the development of
the mining resources of the United States,” approved May 10, 1872 (17 Stat.
91), gives no greater effect to the record of mining claims than is given to
the records kept pursuant to the registration laws of the respective States,

and does not exclude as prima JSucie evidence of title proof of actual posses-
sion, and of its extent.

ERROR to the Supreme Court of the Territory of Montana.

The facts are stated in the opinion of the court.

Mr. J. Hubley Ashton and Mr. Nathaniel Wilson for the
plaintiffs in error.

Mr. Richard T. Merrick, contra.

MR. JusticE MitLer delivered the opinion of the court.
The declaration avers that plaintiffs below, who are also

}:I'amtlffs in error, were the owners of a mining claim in
;‘je"‘ghe“ County, known as Claim No. 2 below discovery, in
een Horn Gulch, and that defendant wrongfully entered
tpon and took possession of a portion of said claim, and took
and earried away large quantities of gold-bearing earth and
go}((%dllSt, the property of plaintiffs, of the value of $15,000.
, lrhe answer amounts to a general denial of all the averments
Of the complaint,
Oﬂiir!(le]; i:;f ef(dception taken on th(? trial show that plaintiffs
oy t(‘IBVIdence the Izecor(.l of a Judgment in the same court,
By }:la,irltit';'e efendant in this suit was plaintiff, and the pres-
iy s and Fhose under whom they claim were defendants,
Was an action for trespass, wherein the same question of
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conflicting interference of the two mining claims was in issue,
and the verdict and judgment were for plaintiffs in this suit.
The admission of this record was objected to, and the court
sustained the objection.

Plaintiffs then offered to prove that they had been in actual
possession of Claim No. 2 in Green Horn Gulch for several
years, and that defendant had admitted in conversation the
existence of such a claim, and had conceded a dividing line
between his claim and that of plaintiffs, which would give to
the latter the ground in controversy. The court refused this
also.

Plaintiffs then offered in evidence a deed from Harding &
Wilson for Claim No. 2, Green Horn Gulch, dated December,
1869, and proof of occupancy and use of it ever since. The
court rejected this also. And having rejected all the evidence
offered by plaintiffs, it directed the jury to find for defendant,
and on that verdict rendered a judgment, which was affirmed
on appeal by the Supreme Court of the Territory. :
- The record sufficiently shows that neither party to this suit
had any legal title to the locus in quo from the United .States,
anid that the controversy involves only such possessory right as
the act of Congress recognizes in the locator and occupant of a
mining privilege. )

Since this right of possession was the matter to be decxd'evl
by the jury, it is almost incomprehensible that proof of M
occupancy, and especially when accompanied by a deed showing
color of right, should be rejected. ‘

In actions of ejectment, or trespass quare clausum Sregit, pos-
session by the plaintiff at the time of eviction has always beerl
held prima facie evidence of the legal title, ‘fmd as against |,wl‘
mere trespasser it is sufficient. 2 Greenl. Evid., seet. 311. 1!
this be the law, when the right of recovery depends on thﬁ
strict legal title in the plaintift, how much more a‘ppr0prlate-"‘
it as evidence of the superior right of possession unc'ler the acts
of Congress which respect such possession among miners. d

If this plain principle of the common law needed S}lpp?n'
from adjudged cases, as applicable to the one before: us, v ]”L
be found in the courts of California in Atwood v. Fricot, 11 i._"__-
87 ; English . Johnson, id. 107 ; and Hess v. Winder, 30 id. 909-
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The court below erred, therefore, in rejecting this evidence
of plaintiffs’ prior possession.

Whatever may have been the opinion of other courts, it has
been the doctrine of this court in regard to suits on contract
ever since the case of the Washington, Alexzandria, 4 George-
town Steam Packet Co. v. Sickles (24 How. 833), and in regard
to actions affecting real estate, since Miles v. Caldwell (2 Wall.
35), that whenever the same question has been in issue and
tried, and judgment rendered, it is conclusive of the issue so
decided in any subsequent suit between the same parties ; and
also, that where, from the nature of the pleadings, it would be
left in doubt on what precise issue the verdict or judgment was
rendered, it is competent to ascertain this by parol evidence on
the second trial. The latest expression of the doctrine is found
in Cromwell v. County of Sac, 94 U. S. 351 ; Davis v. Brown,
id. 428, ¢

The rejection of the record of the suit of Rankin v. Campbell
and Others was in direct conflict with this doctrine. In that
case Rankin had brought an action of the same character as the
one he is now defending, against the parties who are now plain-
f‘ﬁS, and had a verdict and judgment against him. The record
in that case, as in this, shows that one party claimed under
Mining Claim No. 2, in Green Horn Gulch, and the other
}m-ler Mining Claim No. 8, in Confederate Gulch. The issue
in both cases was to which claim did the disputed piece of min-
eral deposit belong ; and if that issue was not clear, it was com-
petent, under the decisions we have cited, to show by parol
P}"°°f that the controversy was over the same locality, and that
the issue l_1ad, therefore, been decided against Rankin.
r'—‘(".‘:ll‘]f;](:l!llthllgr;):fmti;esfil:intrirﬂ: offered,' in COnIl.ectiOP with the
e . e exclusion of this evidence was
EVLI}f*lﬁuSm:;:ipa.l]lgmund on which the court rejecte@ a.ll t}{is
am “’lc u-lmdt (?ther evidence offered by the plz.x.lntlifs, s,
the nlaintiﬁ:; ile erm of the court, a.nd .before the tI‘l‘dl., one of
.- d‘e » am";‘wl_tSll.pport‘ of an application for a continuance,
i dlmntuw ilt, in which he stated that he expec.te.d to prove
20 Taurs of G ness that he had' destroyed the original record

en Horn Guleh, in which the plaintiffs’ claim
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is located ; that said records and laws established the size, lines,
boundaries, and location of Claim No. 2 below discovery in
said gulch, and that said records showed that the predecessors
of the plaintiffs in interest possessed and occupied this claim, in
accordance with the local rules.

This affidavit, made in support of an application for continu-
ance, which was overruled, the judge, of his own motion, treated
as part of the record, and as before him on the trial, though not
offered by either party ;.and as well as we can understand it,
excluded all other evidence of the possession and location and
validity of the plaintiffs’ claim, because this lost record was the
best evidence, and all other was secondary or inferior.

It is difficult to argue this proposition seriously. The affi-
davit was in no judicial sense before the court on the trial, and
could only be used, if at all, when introduced by one of the
parties for some legitimate purpose. If it had been so presented
by the defendant, it plainly showed that this better evidefnce
was destroyed and could not be produced, and was a sufficient
foundation for the use of secondary evidence.

But the local record of a mining community, while it may be

and probably is the best evidence of the rules and cus.tom.s gov-
efning the community, and to some extent the distmbumfm'ol
mining rights, is not the best or the only evidence o.f p.r1.or1ty
or extent of actual possession. It may fix limits to 1nd1v1t|.ua1
acquisition, the terms and rules for acquiring and transfﬁ}"rm%
mining rights, as the laws of the State do in regard to ordinary

property ; but such rules and customs no more determine who

was the first locator or where he located, than any other com-
petent evidence of that fact.

Whatever may be the effect given to the record
claims under sect. 5 of the act of Congress approves &
1872 (17 Stat. 92), it certainly cannot be greater thalll -tllj.l\l
which is given to the registration laws of the States, anc 1"
have never been held to exclude parol proof of act;'ual ROH-*&':*"f':
and the extent of that possession as prima facte evidence 0!
title. : -
The Supreme Court of the Territory argue that ; e{ 1”:"‘
can regulate the order of admission of evidence ln‘..t ;d-f--t :
because the plaintiffs did not introduce first of all proot o1 ¥

of mining

1 May 10,

court
and
gir
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mining records which were lost, nothing else could be intro-
duced. For want of these, evidence of actual possession, of
title-deeds, of the location of the claim, and the record of the
former suit determining the rights of the parties to the locus in
quo, were all unavailing and inadmissible.

We know of no rule of law which justifies this action.

The judgment of the Supreme Court of Montana will be re-
versed, and the cause remanded to that court with directions to
order a new trial ; and it is

So ordered.

UNITED STATES ». PucH.

1. The act of March 12, 1863 (12 Stat. 820), relative to abandoned and captured
property, as extended by the act of July 2, 1864 (13 id. 375), authorizes the
recovery in the Court of Claims of the proceeds of property captured and,
without judicial condemnation, sold by the military authorities after July
17, 1862, and before March 12, 1863, if such proceeds were accounted for
and credited by the Secretary of the Treasury to the abandoned and cap-
tured property fund.

2 Where, in a suit arising under those acts, no direct proof was given that
”_Le proceeds of the sale of the property were paid into the treasury, if the
Circumstantial facts which are established by the evidence are set forth
n f““ finding of the Court of Claims, which it sends here asethat upon

W‘jlch alone its judgment was rendered, and they are, in the absence of any
t‘?ung to the contrary, the legal equivalent of a direct finding that such pro-

3 Tl:(-‘.:‘ulfl ‘r‘;e‘"e s0 paid, this court wil.l not on that account reverse the judgment.
ln:»i)s -ionterllt of the Court of Claims as to the legal effect of what may, per-
i rek ;flllTIII:f‘OperI}.', b? termed the ultimate circumstantial facts of the
rU\‘i;W;(l . hdqtllesuon is pr.operly presented, subject on appeal to be here
iy c‘-will 1“ iere the mghts‘ of the parties depend upon such circum-
al d-utv“. ; sﬂa one, and there is doubt as to the legal effect of them, it is
— 18t court to frame its findings so that the question as to such

n Umn‘ﬂ“;t;'l be Pl”t'ésemed by the record.

Iﬂle.rm‘in(:,lejl ‘;;”';"""""‘"’f (14'Wall. 1), Same v. Ross (92 U. S. 281), and
quiring, ;m"m; ;')’" Cl'agf’s (id. 6561), so far as they bea‘r upon the rule re-
the faétﬁ i I.I.)ea rom .the Court of Claims, a finding by that court of
S—— ] e case e.stabllshed by the evidence in the nature of a special

» Pt not the evidence establishing them, cited and explained.

Apprap, from the Court of Claims.

B s - et
Unit:(z S“taf &n action, brought by Walter Pugh against the
it A .~t--?', to recover the proceeds of certain property. The
© of Claims found the following facts : —
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