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is affirmed, and the cause remanded with instructions to so
modify the decree as to make it conform hereto. The costs
of the appeal must be paid by the appellee; and it is

So ordered.

Fospick v. CAR COMPANY.

The ruling in Fosdick v. Schall (supra, p. 235), that where a contract between A.
and a railroad company for furnishing it cars provides that they shall be his
property until paid for, a pre-existing mortgage by the company of all its then
property, or that which it might thereafter acquire, does not subordinate the
claim of A. for the price of the cars to the lien of the mortgagees, reaffirmed
and applied to this case.

APPEAL from the Circuit Court of the United States for the
Northern District of Illinois.
The facts are stated in the opinion of the court.

My. Henry Crawford and Mr. Ashbel Green for the appellants.
Myr. R. Biddle Roberts, contra.

Mg, CHIEF JUSTICE WAITE delivered the opinion of the
court. .

This appeal presents another petition of intervention ﬁ]alp}n
the suit of Fosdick § Fishv. The Chicago, Danville, § lf‘”'
cennes Railroad Company. The general facts appearing 1
that suit are stated in the case of Fosdick v. Schall, suprts
p. 235.

The claim of this intervener, the Southwestern Car Company,
like that of Schall, arises out of a contract for the sale of cars,
made with the railroad company on the 10th of January, 1:“'1
a few days before the appointment of the receivers in the dtaté
court. The price was secured by the notes of .’che'a company of
long time, but the title of the cars was to remain 1l the vend-ﬂ.‘f
until the notes were paid. The cars all had upon them marks
indicating the ownership of the intervener. = o

The petition of intervention was filed Jan. 27, 1876. tr
out the particulars of the contract, and asked that the rem;:‘
might be authorized to pay the price and keep the cars, a3 1ae)
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were necessary for the profitable equipment of the road. Fos-
dick and Fish and the intervening bondholders answered, and
without denying the material averments in the petition, claimed
that notwithstanding the conditions of the sale the lien of the
mortgages was paramount to the title of the intervener. The
petition was referred to a master to take testimony and report ;
but before any report was brought to the attention of the court,
if indeed any had been filed, a decree of sale was entered in the
prineipal cause in such form as to direct a sale of the cars in
question as part of the railroad. After the sale had been made
and confirmed, a report under the order of reference in the
petition of intervention was filed. This report was to the
effect that the title of the cars had never passed out of the ven-
dor; that the price agreed to be paid, $12,750, was reasonable ;
that no part of it had been paid ; that the cars had been in use
on the road since January, 1875, for which no compensation
had been made ; and that these cars or similar ones were needed
for the business of the railroad.

Fosdick and Fish and the intervening bondholders excepted,
on the ground that the lien of the mortgages was paramount to
the title of the intervener. Upon the hearing the exceptions
Were overruled; and as the cars had been included in the fore-
closure sale, the clerk was directed to pay the purchase price
Tf} the intervener from the fund in court. From this decree
the present appeal has been taken.
mf;?;dfg fo the decision in Fosdick v. Schall, the lien of
I)aramougt%elz;:l?m; :}lze cars now in question was subject t.o the
S0 i o “v)e car company for the price. The inter-
Ilotic.eato e u;)CIL ile when the f?reclosure sale was made was
il .L:ups ub'eiie:s ’glat th'e rights they acquired under the
i, Ly . le o the claim of the car company, @s ﬁna'lly
o, coisgn urther progress of the cause. A restoration

? CATs might, therefore, have been decreed to the intervener

e & frerim?;;g f’f}lelsaimle. Instead of that, the payment of the
Wderstand ot Obfft in court has been -ordered. We do not
“Hat objection is made to this if the claim of the

intervgn_e 3 .
R T 18 superior to that of the mortgages, as we hold it

YOL. 1%, - Decree affirmed.
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