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the duties of his office by reason of what was done by the Presi-
‘dent or others towards the restoration of the State to its politi-
cal rights under the Constitution of the United States. From
all that appears in the record, he continued to act during the
whole of his term as general administrator of the county, not-
withstanding the changes that were going on in the other de-
partments of the State government. Under these circumstances,
it is so clear that the judgment of the court below was right,

that we grant the motion to affirm.
Judgment affirmed.

ExPrESS COMPANY ». RAILROAD COMPANY.

A contract between A., a railroad company, and B., an express company, stipu-
flated that B. should lend A. $20,000, to be expended in repairing and equipping
its road, and that A. should grant to B. the necessary privileges and facilities
for the transaction of all the express business over the road, the sum found
to be due A. therefor, upon monthly settlement of accounts, to be applied to
the payment of the loan and the interest thereon. The contract was to con-
tinue for one year, when, if the money with interest thereon was not paid, it
Was to continue in force until payment should be made. After B. had advanced
the money, and entered upon the performance of the contract, A. conveyed
all its property, including its franchises, to C. in trust to secure the payment
of certain bonds issued by it. Default having been made in their payment, C.
brought a foreclosure suit, and obtained a decree placing the road in the hands
of & receiver and ordering its sale. The receiver having declined to carry out
'tlle contract with B., the latter, with the consent of the court, brought its bill
Bl e‘}“ity for specific performance against him, A., and C. Held, 1. That the
Teceiver is the only necessary party defendant. 2. That the transaction between
the companies is not a license, but simply a contract for transportation creat-
1ng no lien, the specific performance whereof would be a form of satisfaction
Or payment, which the receiver cannot be required to make.

APPEAL from the Circuit Court of the United States for the
Western District of North Carolina.

. This is a bill in equity, filed June 18, 1875, by the Southern
“Xpress Company, a corporation of Georgia, against the Western

h‘orth. Carolina Railroad Company, a corporation of North
i9"“011112% W. A. Smith, and Henry Clews, for the specific per-
ormance of a contract entered into Dec. 2, 1865, between the
railroad Company and the complainant.
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The bill alleges that the railroad company was organized for
the purpose of constructing a railroad from Salisbury, North
Carolina, to a point on the Tennessee line; that it completed
that portion of its line between Salisbury and Morganton, and
put it in running order; that the road-bed, rolling-stock, &c.,
became dilapidated during the war, and that the company in
1865 was without the means to repair the road and make it
safe for the transportation of passengers and freight; that the
company, having been unsuccessful elsewhere, applied to the
complainant for a loan or advance of $20,000; that the com-
plainant having agreed to loan or advance that sum in con-
sideration of securing the exclusive privilege of transporting
freights over said road as far as Morganton, and of certain
other advantages, entered, with the advice and consent of the
stockholders of the railroad company, into the following con-
tract with that company: —

« This indenture of agreement, made and entered into this second
day of December, A. p. eighteen hundred and sixty-five, between
the Western North Carolina Railroad Company, as party of the
first part, and the Southern Express Company, as party of the sec-
ond part, witnesseth as follows: —

“ Whereas the party of the second part has agreed to loan and
advance to the party of the first part the sum of twenty thous“?nd
($20,000) dollars upon the notes of said railroad company, bearing
interest at the rate of six per cent per anmum, which sum is to be
expended in repairs and equipments for said road. And whereas
the party of the first part is desirous of securing the services of an
efficient and respousible agent for the transaction of all of the. i
press business over its road, and is willing to provide the reglllslte
facilities for the proper transaction of said express business 1n the
manner and upon the terms hereinafter specified :

« Now, therefore, in consideration of said loan and advance,
the rents, covenants, and agreements hereinafter made a'nd Pf"'
vided, said party of the first part hereby agrees and binds 1'ts'e1t to
grant to the said party of the second part the necessary pl‘l\'l}eges
and requisite facilities for the transaction of all the express.busmess
over the entire length of their road, extending from Salisbury 10
Morganton, in North Carolina, and furnish such facilities by all 13
passenger trains running each way over its road as may be neci}s‘
sary to forward without delay all the express matter that may bé

anil
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offered by said party of the second part, and to do all in its power
to promote the convenience of said party of the second part in the
transaction of its express business, both at way and terminal sta-
tions.

“Said party of the second part agrees to load and unload said
express matter by its own agents, at its own proper costs and
charges, and save harmless said party of the first part against all
claims for loss and damage to the express matter of the party of the
second part, except that which occurs from the negligence and care-
lessness of said party of the first part or its agents.

“The said party of the first part agrees to carry free of charge
the messengers in charge of express matter and the officers and
agents of the said party of the second part passing over the road
upon express business. The said party of the second part agrees
to pay to the said party of the first part fifty cents per hundred
pounds for all express matter carried over the road. An account
of the weights of all express matter shall be taken by said party of
the first part whenever they shall see fit to do so, and delivered to
the agent of the party of the first part, weekly or monthly, as may
be desired.

“The accounts for transportation to be made up monthly, and
the sum found to be due to said railroad company for transportation,
at the rate hereinafter specified, shall be applied monthly toward
the payment of said twenty thousand ($20,000) dollars, until the
whole sum, with interest, is paid, after which payments for trans-

_})Ol‘tatlion shall be made by said party of the second part monthly
in cash.

“ This contract shall remain in force for the full term of one year,

from t'he first day of January, eighteen hundred and sixty-six. If-
3“3 said sum of twenty thousand ($20,000) dollars, with interest
ereon, shall not have been repaid to the said second party at the
:i-p:a;m.nh()f sai(.i one year, this contract shall continue in force
R m"']')t grupel'lod,.and. until the whole of said twenty thousand
m“l’“.e %ars,‘ W1t1‘1 Interest thereon, shall have been repaid.
that. it \\'iTlalr i-‘ﬂ'fty of the first part hereby covenants and agrees
ofhen e H(I; urnish express prxvﬂeg(is over said road to any
ﬁwm.‘l}‘[-e ttff uring the ex1ste.nce of this contract:, on any more
iy l.”.:3111138 ]than those herelln made with the said party of the
o ‘L;.I -,L 021 as to rabe.ot transportation paid, advance pay-
N "“f amount paid per aunum. It is mutually cove-

and agreed by the parties hereto that any other contracts

that may :
L L} :1ow exist, whether verbal or written, for express service
+ IX.
13
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between the parties hereto, shall terminate and cease on the thirty-
first day of December, eighteen hundred and sixty-five, at which time
this contract shall take effect.
“In witness whereof, the parties to these presents have hereunto
set their hands and seals the day and year first above written.
“Top R. CALDWELL,
“Pres’t W. N. C. R. R. (o.

“H. B. Pranr,
“ Pres't Southern Express Company.”

The bill then alleges that the $20,000 was paid in compliance
with the contract, and that shortly thereafter the complainant
entered upon the road, transported freight according to the
terms of the contract, kept regular accounts and exhibited
them to the company, which were always approved, and it
continued to act under said contract until July, 1873; that
in 1870 the railroad company conveyed to Tod R. Caldwell
and Henry Clews, as joint tenants, and to the survivor of
each, — the former of whom has since deceased, — all its real
and personal property, including its franchises, in trust, o

secure a large number of its bonds then about to be issued ;
that $1,400,000 of said bonds were sold or hypothecated, and
came into the hands of persons unknown to the complainant,
but for much less than their value and not by a bona fide sale;
that, notwithstanding, the alleged creditors of the company

instituted foreclosure proceedings in the Circuit Court of the
United States for the Western District of North Carolina, and
in 1873 obtained a decree ordering the sale of all the p1.r0perty
of said company; that the defendant, Smith, having In that
suit been appointed receiver of the company, forbade the comt
plainant, in July, 1878, from further using the cars of th‘f
company, unless upon conditions whereby said contract Was
virtually surrendered or ignored; that thereupon the com]'
plainant was compelled to abandon said railroad, althoug.l
the money so loaned, with a portion of the interest jchereon,'lz
still due and unpaid. It then alleges that the suit is F)roug“f
with the consent of said court, and with the privilege (:‘
making such parties defendant as might be deemed neceto
sary for that purpose; that the trustees in the mortgﬂge,‘e
secure the bonds of the railroad company had express notie
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of the contract when they accepted the trust, and that it was
claimed by the complainant as an existing lien; that the sub-
stance of said contract had been published separately at the
instance of the stockholders of the railroad company, and was
well known to its creditors and to the purchasers of its bonds
at the time, and especially to the defendant Smith; and that
the railroad company having conveyed away its property, and
being in part insolvent, the violation of the contract can-
not be compensated by any damages which would be recov-
ered at law. The bill therefore prays for a decree compelling
the railroad company to specifically perform its contract, and
for such other and further relief as the nature and circum-
stances of the case may require, and for process against the
defendants,

The charter of the railroad company granted in February,
1855, is annexed to the bill and made a part thereof. Its
twenty-fifth and twenty-sixth sections are as follows : —

. “Skcr. 25. Be it further enacted, that the said company shall
have the exclusive right of conveyance, transportation of persons,
goods, merchandise, and produce over the said railroad, to be by
lheITl constructed, at such charges as may be fixed on by the board
of directors,

“Secr. 26. Be it further enacted, that said company may, when
they see fit, farm out their right of transportation over said rail-
road, subject to the rules above mentioned ; and the said company
and every one who may have received from it the right of trans-
portation of goods, wares, and merchandise over the said railroad,
shall be deemed and taken to be a common carrier, as respects all

00 i Y : ‘
goods, wares, produce, and merchandise intrusted to them for
transportation,”

At rule-

+8 day in July, 1875, the writ of subpena was returned
Xecuted, and the cause continued until the October Term,

when it was ord
tilf‘_‘ I‘()ad
erton,

‘ ered that the commissioners in possession of
in the western district of North Carolina, and How-
Elmwpr}:}rressdent of the company, be x}otiﬁed to appear and
T 1. eI’IIl‘lir to the. b.lll of complaint at rule-day in Jan-

°' ' % ide commissioners appeared and demurred. The

de s .
c(‘) :Il:lll‘ltil Wwas sustained and the bill dismissed. The express
Pany then brought the case here.
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Mr. Clarence A. Seward for the appellant.

The bill avers that the trustees in the mortgage had notice
of the existence of the contract between the companies, and
this fact is admitted by the demurrer. Caldwell, who executed
the contract, was also one of the trustees in the mortgage, and
he, therefore, as trustee, knew that he had executed the con-
tract as president. Kz parte Rogers, 8 De G., M. & G. 2T1;
Weetjen v. St. Paul, dc., 4 Hun (N. Y.), 529. Notice to him
was, in judgment of law, notice to all the trustees. Swmithv.
Smith, 2 Cromp. & M. 230 ; Willes v. Greenhill, 4 De G., F &
J. 147; Mandeville v. Reed, 18 Abb. (N. Y.) Pr. 173.

As between the two companies the contract was valid. It
was lawful for the express company to agree to look for its
remuneration to the fund arising from the transportation of
its freight over the road of the railroad company ; and having
made an agreement so to resort to such fund, equity would
compel it to perform such agreement, and restrain it from pros-
ecuting a suit at law. .

The railroad company having authorized the express com-

pany to carry its freight, and specifically appropriated the
moneys for such transportation when they came to the

hands of the express company to the repayment of the loan,

thereby constituted a fund in the hands of the express com-
pany, which the railroad company could not impair, divert, of
waste. Ketchum v. Union Pacific, 4 Dill. 78; Bird v. Hall, 30
Mich. 37. :
The contract created as between the companies an equlta.
lien upon the right of transportation, and upon an accruing
fund, which equity will enforce as against all parties I}avmg
notice thereof. Groton v. Gardiner, 11 R. 1. 626; Suuu’r"ff-‘f
v. Bdmunds, 14 N. J. Eq. 408 ; Butt v. Ellett, 19 Wall. 4%
Pennock v. Coe, 28 How. 117; Dunham v. Railway O'omptm.yi
1 Wall. 254. If it may mortgage the property per s, 10 8%
reason is perceived why it may not, upon the use of the' Pf"’IK
erty, create an equitable lien which can be enforced against &
subsequent purchasers who had notice of its existence. ]
The contract was a license for the enjoyment of. the O'cfll:e
pancy of way and terminal stations, and of the vehicles of .
railway company while in transit. Such license was execute

ble
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by the express company so far as an advance payment of rent
was concerned. The payment is called rent in the contract.
Such license could not be revoked by the railroad company,
or by those who purchased, or had notice prior to the attach-
ment of their interest of the existence of such license. Win-
ter v. Brockwell, 8 East, 308; Taylor v. Waters, T Taunt. 874 ;
Wood v. Lake, Say. 103 ; Ameriscoggin Company v. Bragg, 11
N. H. 108.

The owner in fee of land may, by covenant, impose upon
it any burden, not inconsistent with his general right of own-
ership, which is not in violation of public policy, and does
not injuriously affect the rights or the property of others.
Van Rensselaer v. Albany, 1 Hun (N. Y.), 507. Here the
railroad company, by an instrument under seal, and without
violating public policy, imposed upon its road the burden
of occupancy of its stations and vehicles by the express
company for a specific period, at a designated rent paid in
advance,

As long as the owner of the fee retains the title in him-
self, his covenants and agreements respecting the use and
enjoyment of his estate will be binding on him personally.
A purchaser with notice is bound to perform them. Parker v.
Nightingale, 6 Allen (Mass.), 844.

A?Ollrt of equity can grant the relief prayed for not only
by ln']unction, but by a decree for specific performance. Me-
chanics Bank of Alezandria v. Setom, 1 Pet. 299; Clark v.
]‘)lmt, 22 Pick. (Mass.) 231 ; Barnes v. Barnes, 65 N. C. 261 ;
‘7 ‘"{WT v. Winnipiseogee Company, 2 Black, 545 ; Kirkpatrick
;;0{ eshine, 24 N. J. Bq. 2065 Trustees v. Lynch, 70 N. Y.
Mo "..ngnng v. Cole, 3 Green (N. J.), Ch. 229; Shirman v.
5 J;:': Comé"my» 27 N J Eq. 264 ; Errington v. Aynesley,
H'i{iu. .(‘F . 341, 'szllzps v. Berger, 2 Barb. (N. Y.) 608;
Store, T e, 1 Sim. & St. 174; Adderley v. Dizon, id. 6075
9 Yl;l; &;%v 1816(;té 723'; Storer v. The Great Western Company,
%, }éu" vo (-_’ ©3 Wilson v. Furness Com}?any, Law Rep. 9 Eq.
505 ’Sthztnd;r 2998, 1 Bro. P. C. 296; Price v. Mayor, 4 Hare,
Forthor, C'é son v. Cockermouth Company, 11 Beav. 497 ; Great
B, mpany v. Manckester Company, 5 De G. & Sm. 138 ;

¢ V. West Cheshire Company, Law Rep. 18 Eq. 44 ; Hood
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v. Northeastern Company, 8 id. 666 ; Raphael v. Thames Valley
Company, Law Rep. 2 Ch. 147; Lytton v. Great Northern
Company, 2 Kay & J. 3945 Dorsey v. St. Lowis Company, 58
Ill. 655 Lloyd v. London Company, 2 De G. & Sm. 5685 Johns-
town v. Veghte, 69 N. Y. 16 ; Amedon v. Harris, 113 Mass. 59;
Taylor v. Waters, T Taunt. 89; Colt v. Netherville, 2 P. W. 304;
Buaton v. Lister, 8 Atk. 887 ; Rerick v. Kern, 14 Serg. & R.
(Pa.) 267; Thurman v. Clark, 8 Stock. (N. J.) 306; Claver-
ing v. Clavering, Mos. 224 ; Wilson v. Wilson, 14 Sim. 405,
affirmed 5 H. of L. Cas. 40 ; Pembroke v. Thorpe, 3 Swans.
436, 448; Nelson v. Bridges, 1 Jur. N. s. 753; Anon., 2 Free.
Ch. 258 ; Thomson v. Harcourt, 2 Bro. P. C. 415; Odessa
Tramways Co. v. Mendall, 3T L. J. N. s. 275.

A receiver has, prior to a final decree, no larger rights than
those which appertain to the owner of the property sequestered.
If the property in the possession of the owners was lawfully
incumbered, he cannot, sua sponte, and without judicial pro-
ceedings, dispute such incumbrance. Receivers v. Patterson,
8 Zab. (N. J.) 283; Hyde v. Lynde, 4 N. Y. 887; Bell v.
Shipley, 88 Barb. (N. Y.) 610; Lincoln v. Fitch, 42 Me.
456.

The railroad company was properly made a defendant.
the time of suit brought, it was the owner in fee of the
of way, and the sole owner of the rolling-stock, the right to use
which was granted by the contract. Railroad Company¥- Orry
18 Wall. 471 ; Mechanies’ Bank of Alezandria v. Seton, 1 Pel
2995 Story v. Livingston, id. 857,

Mr. A. S. Merrimon, contra.

At

ight

MR. JUSTICE SWAYNE delivered the opinion of the court.

The bill avers that it was filed against the receiver app_Omte‘l
by the court below, that he was in possession of the railroad,
and that the institution of the suit was by the consent of the
court. Without this latter fact the bill could not have heen
filed or maintained. The suit would have been a CO.n'ﬁemPt 01
the court which had appointed the receiver, and pumshable g2
such. Davis v. Gray, 16 Wall. 203.

The citizenship of the complainant corporat
averred. Ezpress Company v. Kountz Brot

ion is sufficiently

hers, 8 id. 342
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Such a complainant need not prove its existence, unless the fact
is directly put in issue by the defendant. Zhe Society for the
Propagation, §e. v. The Town of Paulet, 4 Pet. 480.

To the objection that the requisite corporate power of the
complainant is not shown, there are two answers. The con-
tract of a corporation is presumed to be infra vires, until the
contrary is made to appear. 2 Waite, Actions and Defences,
334.

The charter is set out in the record, and forms a part of it.
That leaves no room for doubt upon the subject.

Adequate capacity on the part of the railroad company to
make the contract is to be presumed in like manner.

No party defendant was necessary but the receiver. He was
in the possession of the property and effects of the railroad
company, subject to the order of the court, and could have
specifically performed the contract, or paid back the money
loaned if the court had so directed. The presence of the other
pa-rties was immaterial, and the bill might well have been dis-
missed as to them. Davis v. Gray, supra ; Doggett v. Railroad
Company, supra, p. 72.

The contract between the express company and the railroad
‘ompany was that the latter should give to the former the
necessary facilities for the transaction of all its business upon
the road, forward without delay by the passenger trains both
Ways all the express matter that should be offered, do all in its
Power to promote the convenience of the express company,
both at the way and terminal stations, and carry free of charge
the messengers in charge of the express matter, and the officers
and agents of the express company passing over the road on
eXpress business. The consideration for these stipulations was

& loan by the express company to the railroad company of

:‘}fg‘:gm’ ;0 be eX.pended in repairs and equipments for the road,
£ ,tl?‘r; o bear interest at the rate of six per cent per annum,
Press ms Lptz_xymen? of fifty cents per hundred p'Oun(.is fo'r all ex-
A (r)l er car.rled over the road, to be applied 1.n discharge
year froxzntﬁnd interest. The contract was to contl.nue for one
cipal and ; e first day of January, 1866, and un.tll the prin-
&vers ﬂjatm_terest O‘f the debt should be fully paid. The bill

the receiver had refused to carry out the contract,
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and that the principal of $20,000 and a part of the interest
were unpaid.

The enforcement of contracts not relating to realty by a de-
cree for specific performance is not an unusual exercise of equity
jurisdiction. Such cases are numerous in both English and
American jurisprudence. They proceed upon the ground that
under the circumstances a judgment at law would not meet the
demands of justice, that it would be less beneficial than relief
in equity, that the damages would not be an accurate satisfac-
tion, that their extent could not be exactly shown, or that the
pursuit of the legal remedy would be attended otherwise with
doubt and difficulty.

Judge Story, after an elaborate examination of the subject,
thus lays down the general rule: « The just conclusion in all
such cases would seem to be that courts of equity ought not to
decline the jurisdiction for a specific performance of contracts
whenever the remedy at law is doubtful in its nature, extent,
operation, or adequacy.” 2 Story, Eq. Jur., sect. 728. See also
Stuyvesant v. The Mayor, §ec. of New York, 11 Paige (N. Y.),
414; Barr v. Lapsley, 1 Wheat. 151; Storer v. The Grreat
Western Railway Co., 2 You. & Coll. 48; Wilson v. Furness
Railroad Co., Law Rep. 9 Eq. 28. _

But we need not pursue the subject further, because there 18
one provision of the contract in this case which is fatal to the
relief sought. A court of equity never interferes where the
power of revocation exists. Frye, Specif. Perform. 64.

The contract stipulates that after the first year it shall cease
upon the payment of the $20,000 and interest. This might be
made immediately upon the rendition of the decree. The ac-
tion of the court would thus become a nullity. T

There is another objection to the appellant’s case which 18
no less conclusive. )

The road is in the hands of the receiver appointed in ars.mﬂ
brought by the bondholders to foreclose their mortgage. ””:
appellant has no lien. The contract neither expressly'noll' 1'31
implication touches that subject. It is not a license as 1n.slste‘f
by counsel. It is simply a contract for the transportation ©
persons and property over the road. A specific PerformrmC:
by the receiver would be a form of satisfaction or payme!
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which he cannot be required to make. As well might he be
decreed to satisfy the appellant’s demand by money, as by the
service sought to be enforced. Both belong to the lien-holders,
and neither can thus be diverted.

The appellant can, therefore, have no locus standi in a court
of equity.

Both these objections appear by its own showing. It was,
therefore, competent and proper for the court below, sua sponte,
to dismiss the bill for the want of equity upon its face. Brown
et al. v. Piper, 91 U. S. 87.

Decree affirmed.

GODDEN v. KIMMELL.

In cases of concurrent Jurisdiction, courts of equity consider themselves bound
by the statutes of limitation which govern courts of law ; in many other cases
they act upon the analogy of the limitations at law; but even where there
I8 no such statute governing the case, a defence founded upon the lapse of
time and the staleness of the claim is available in equity where there has

b'een gross laches in prosecuting the claim, or long acquiescence in the asser-
tion of adverse rights.

APPEAL from the Supreme Court of the District of Columbia.
The facts are stated in the opinion of the court.
. The case was argued by Mr. James M. Johnston and My, John
‘Rf"“ for the appellant, and by Mr. Calderon Carlisle and Mr.
George F. Appleby for the appellee.

:\‘[R- JUSTIOE CLIFFORD delivered the opinion of the court.

Statutes of limitation form part of the legislation of every
government, and are everywhere regarded as conducive and
“Vel necessary to the peace and repose of society. When they

are : !
‘“ addressed to courts of equity as well as to courts of law, as
16 g . Do et
yseem to be in controversies of concurrent jurisdiction, they

¢ equally obligatory in‘both forums as a means of promoting
umformity of decision, -
_ Stale claims are neve
18 shown
adverse

r favored in equity,and where gross laches
and unexplained acquiescence in the operation of an
1ght, courts of equity frequently treat the lapse of time,
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