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special assessment, and for the surrender and cancellation of a certificate of 
indebtedness for such an assessment. The property upon which the assessment 
was laid is in the District of Columbia, though outside the bounds of the city of 
Washington. But the legislative assembly, created by the organic act, had au-
thority to legislate for the entire District; and the board of public works had the 
same authority over the roads of the District as they had over the streets and 
avenues in the city. They had, throughout the District, the same power to make 
assessments for improvements. The assessment of which the bill complains was 
made by the board, and it was one of those which were confirmed and ordered to 
be enforced by the act of Congress of June 19, 1878. The bill of the complain-
ant cannot, therefore, be sustained.

The decree will be reversed, and the cause remitted with instructions to dismiss 
the bill; and it is

So ordered.

Ruch  v . Roc k  Islan d .

1. It is not necessary to the admissibility of a deposition, offered to prove the 
evidence given at a former trial by a witness who is now dead, that the de-
ponent shall be able to give the exact language of such witness. The 
substance is all that the law requires, and the deponent may, in order to 
refresh his memory, recur to his notes taken at the trial.

2. Morgan v. Railroad Company (96 U. S. 716), wherein the law of Illinois touch-
ing dedications of real property is discussed, cited and approved.

8. The breach of conditions subsequent, which are not followed by a limitation 
over to a third person, does not, ipso facto, work a forfeiture of the freehold 
estate to which they are annexed. It only vests in the grantor or his heirs 
a right of action which cannot be transferred to a stranger, but which they, 
without an actual entry or a previous demand, can enforce by a suit for the 
land.

Error  to the Circuit Court of the United States for the 
Northern District of Illinois.

The facts are stated in the opinion of the court.
Submitted by Mr. Charles B. Waite for the plaintiff in error, 

an y Mr. W. C. Gondy for the defendant in error.

Mr . Just ice  Swa yne  delivered the opinion of the court.
. . ? * an action of ejectment. The plaintiff below is the 

P 1 m error. There was a trial before Judge Drummond, 
a verdict for the defendant. This verdict was vacated and 

a new trial ordered. The case was re-tried by Judge Blodgett.
e jury again found for the defendant, and this judgment was 
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entered accordingly. Between the two trials the great Chicago 
fire occurred, and all the files in the case were destroyed. 
Among them were a deposition of Henry Powers and a depo-
sition of Hibbard Moore. At the time of the second trial both 
deponents were dead. The depositions of Connelly and Harson 
were offered to prove the contents of the depositions which had 
been burned. Connelly deposed that he was the counsel for 
the defendant at the first trial, and that he put the interroga-
tories to Powers when his deposition was taken. He then pro-
ceeded “to give the substance of the testimony of said Powers, 
as given in his (Powers’s) deposition, he, Connelly, refreshing 
his recollection by notes taken, as witness said, by him at that 
time.” He said he gave “the main and principal points of 
the deposition of the deceased witness, but could not give the 
exact language.” He also said he gave “ the main and princi-
pal points of the cross-examination and re-examination of said 
Powers, as given when said Powers’s deposition was taken. 
Harson deposed that he was the commissioner who took the 
deposition of Powers and the deposition of Moore; that he re-
membered the substance of the testimony of each of those wit-
nesses, but was not able to give the exact language of either. 
He then made a statement of the testimony of each as given 
when his deposition was taken. To the admission of all this 
testimony of Connelly and Harson the counsel for the plainti 
in error objected. It was received, and he excepted.

There was no error in admitting the testimony. The pre 
cise language of the deceased witnesses was not necessary to e 
proved. To hold otherwise would, in most instances, exclude 
this class of secondary evidence, and in so far defeat the en s o 
justice. Where a stenographer has not been employed, it can 
rarely happen that any one can testify to more than t e su 
stance of what was testified by the deceased, especia y i 
examination was protracted, embraced several topics, an 
followed by a searching cross-examination. It has een 
said that if a witness in such case, from mere memory, ?r0 . 
to be able to give the exact language, it is a reason or o a 
his good faith and veracity. Usually there is some on p 
who can give clearly the substance, and that is a 
demands. To require more would, in effect, abroga e 
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that lets in the reproduction of the testimony of a deceased 
witness. The uncertainty of human life renders the rule, as 
we have defined it, not unfrequently of great value in the ad-
ministration of justice. The right to cross-examine the witness 
when he testified shuts out the danger of any serious evil, and 
those whose duty it is to weigh and apply the evidence will 
always have due regard to the circumstances under which it 
comes before them, and rarely overestimate its probative force. 
1 Greenl. Evid., sect. 165, and notes.

The living witness may use his notes taken contemporane-
ously with the testimony to be proved, in order to refresh his 
recollection, and, thus aided, he may testify to what he remem-
bers ; or if he can testify positively to the accuracy of his notes, 
they may be put in evidence. Id., sect. 166, and notes.

The bill of exceptions discloses nothing wrong in the use of 
his notes made by Connelly.

At the trial in the court below the case turned upon ques-
tions of dedication. The theory of the plaintiff was that the 
property had been specially dedicated for schools and churches ; 
and it was insisted that, there having been conveyances of 
parts of the premises by some of those bodies for other pur-
poses, the conveyances were void, and that the parts so con-
veyed reverted to the dedicators, “their heirs or assigns.” The 
city contended that the dedication was a general one to the 
public of the municipality.

At the close of the testimony on both sides, the plaintiff 
in error submitted eight prayers for instructions to the jury. 
The court declined to give any of them, but instructed at large, 
according to its own views of propriety and the exigencies of 
the case. The court had a right to do both ; and if the instruc-
tions covered all the points, and presented them fully and fairly 
to the jury, the duty resting upon the judge was well discharged, 
and it was not error to refuse those asked for by the plaintiff. 
This is the settled rule in the courts of the United States, and 
1 is a wise one. It prevents the jury from being confused by 
a multiplicity of counsels, and promotes the right administra-
tion of justice. Labor v. Cooper, 7 Wall. 565; Indianapolis, 
b- Railroad Co. v. Horst, 93 ,U. S. 295.

Except as to a single point, — and that was in favor of the
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plaintiff in error, — we think the charge of the learned judge was 
within the category we have laid down. It was strictly impar-
tial. It covered the whole case; nothing that should have 
been said was omitted. It was well considered, and, with the 
exception named, stated clearly and correctly the law upon 
every legal point to which it adverted. The suggestions com-
plained of, made by the judge to the jury, were warranted by 
the case as found in the record, and did not exceed the limits 
proper to be observed upon the occasion. Nudd et al. v. Bur-
rows, Assignee, 91 U. S. 427.

In Morgan v. Railroad Company (96 U. S. 716), we had 
occasion recently to consider the law of dedications in Illinois. 
It is needless in this opinion to do more than refer to that case, 
without going over the same ground again.

The refusal to set aside the verdict and grant a new trial 
cannot be considered here. It was a matter resting in the dis-
cretion of the court. Mulhall v. Keenan et al., 18 Wall. 342.

A few words as to the erroneous point in the charge will be 
sufficient. John W. Spencer was one of the original proprie-
tors and one of the dedicators. He owned at the time of the 
dedication three-eighths of the premises. A conveyance was 
made to the plaintiff by his two children, who were his sole 
heirs-at-law. The plaintiff asked the court to instruct the jury 
that if his contention as to the facts was correct he was entitled 
to recover; and the court in the charge given instructed accord-
ingly. It was not denied by the plaintiff that the title had 
passed, and that the estate had vested by the dedication. If 
the conditions subsequent were broken, that did not ipso facto 
produce a reverter of the title. The estate continued in full 
force until the proper step was taken to consummate the for 
feiture. This could be done only by the grantor during his 
lifetime, and after his death by those in privity of blood wit 
him. In the mean time, only a right of action subsisted, an 
that could not be conveyed so as to vest the right to sue in a 
stranger. Conceding the facts to have been as claimed by t e 
plaintiff in error, this was fatal to his right to recover, an 
the jury should have been so instructed. Webster v. oopen\ 
14 How. 488; Davis v. G-ray, 16 Wall. 203; 1 Shep. Touc 
149; WinnN. Cole's Heirs, 1 Miss. 119; Southard n . Centra
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Railroad Co., 26 N. J. L. 13 ; Rector, ^c. of King's Chapel 
v. Pelham, 9 Mass. 501; Parker n . Nichols, 7 Pick. (Mass.) 
Ill; Nicholl n . New York $ Erie Railroad Co., 12 Barb. 
(N. Y.) 460; Bank v. Kent, 4 N. H. 221; Cross n . Carson, 
8 Blackf. (Ind.) 138 ; Hooper v. Cummings, 45 Me. 359 ; Pro-
pagation of the Gospel in Foreign Parts, 2 Paine, 545; Under-
hill n . Saratoga $ Washington Railroad Co., 20 Barb. (N. Y.) 
455; Shannon, Adm'r, v. Fuller, 20 Ga. 566 ; Thompson v. 
Bright, 1 Cush. (Mass.) 428.

Bringing suit for the premises by the proper party is suffi-
cient to authorize a recovery, without actual entry or a previous 
demand of possession. Cornelius v. Ivins, 2 Dutch. (N. J.) 376.

The judgment of the Circuit Court is
Affirmed.

Railr oad  Compa nie s v . Gain es .

' A provision in the charter of a railroad company that “ the capital stock of 
said company shall be for ever exempt from taxation, and the road, with all 
its fixtures and appurtenances, including workshops, machinery, and vehicles 
of transportation, shall be exempt from taxation for the period of twenty 
years from the completion of the road, and no longer,” does not, after the 
expiration of that period, exempt from taxation the road, with its fixtures, 
&c., although the same were purchased with or represented by capital.
1875, the State of Tennessee enacted a railroad tax law, the eleventh sec-

tion of which provided that a railroad company accepting that section as 
a special amendment to its charter, and paying annually to the State one 
an one-half per cent on its gross receipts, should be exempt from other 
provisions of the act, and that such payment should be in full of all taxa- 

°n. A company, whose charter, granted in 1846, exempted from taxation 
its capital stock for ever, and its road, fixtures, &c., for a specific period, 
w ne expired March 28, 1877, accepted the provisions of that section, and 
paid, for 1875 and 1876, the required percentage. That section having been 

ec are< by the Supreme Court of the State to be unconstitutional, it was 
aU ameHdment, passed in 1877, which required such companies 

th m accepted and complied with its provisions to be assessed anew under 
th ° ler secti°ns the act of 1875, credit to be given for sums paid by 
tha ’ an excess t° be refunded. In a suit by the company to restrain 
1870 SSessment and collection of the tax, — Held, that the Constitution of 
all « aS C0Jlstrued by the highest judicial authority in the State, required 
in un^orm^y taxed; and hence the legislature could not,

°> in t e tate not to tax the company otherwise than as that 
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